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ALECK MeALONAN and 
DAVID S. DAVIDSON, 


APOEAL PROM KUNICLPAL 


(Defendanta.) COURT OF CHICAGO, 
DAVID Se DAVIDsSGN, COTA par 
Appellant. ~ belle DO uw 4 


MR. PRESIDING JUSTICE SCANLAN DELIVERMD THES OPINION oF TRE COURT. 


Judgment by confession for $696.40 was entered in favor 
of plaintiff, *. Ge Hendley, and againet defendants, Aleck MeAlonan 
__amé David Ge Davidson. The judgment wae entered on 2 promissory 
judgment mote “hich showed on its face that.it = securec by a 
chattel mortgage. The note was slened oy éefencant YoLonan alone. 
It comtained on its back a guaranty whieh wan signed Ny both defend- 
ants. Soth éefendants filed a verified petition which prayed that 
‘the juégment be opened and leave given them to plead. The trial 
court enterec an order that the judgment stand for $273e40 and that 
Gefendants be allowed to defend asp to the balance of the claims 
Defendant Davidson appenls from that portion ef the order which 


Sllowed the judgment to stand for $273240. 
He contends that his verified petition showed that he had 


@ Gefense to the whole of the judgment ond that therefore the trial 
court erred in grenting him leave to defend as to part only of the 
judgment. nny defennes to plaintiff's claim are set up in defend- 
amte’ petition. ‘ome apply to the whole of the claim and some to 
& part of it. Plaintiff contends thet defendants’ petition ia 


vague and uncertain in its allegations and that it ders mot make a 
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Clear showing that they have a defense to the action, and that 
therefore there was mo abuse of the trial court's diseretion in 
denying defendants' petition. it may be conceded that a number 
of the allegntions in the petition are juctly subject te criticiem, 
but after a careful analysis of all of the allegations we are geatie-e 
fied that there are allegations sufficient to make ovis a prima facie 
éefense to the whole of the judgment. Sieintiff etrenuously een- 
temde that the petition does not clesrly show a defense to any part 
of the note, but this contention is witheut merit. it appears that 
the trial court was of the opimion that the petition showec a defense 
to approximately sixty per ovnt of the amount of the judgment. 
That part of the judgment order of the Municipal Court 

eof Chicage entered sugust 11, 1950, wherein the court ordered that 
“judgment to stand for Two Hundred seventy-three and 40/100 Dellers 
(8273.49) and execution te issue for said smount,” ie reversed, and 
the cause ie remanded with directions to the trial eourt to allew 
appeliant, Vavidsom, to defend as to the entire claim of plaintiff, 
the Judgment to stand as security. 

THAT PART OF Ti JULGMENT CADER SATERED 

AUGUST IL, 1930, WHEREIN IT WAS GRORRED 

THAT “JULGNEHT TO STAND FOR $275240 AND 

SOUTION TO IshUA FOR SAID amOUNT,* 


REVERSED, AND CAUSE REMANDED WITH 
DIASCT IONS. 


Gridley and Aerner, JJeoy concure 
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RIPGELAND STATA BANK, 


) 7 
Appellee, ) - 
APPEAL FROM MUNICIPAL COURT 
Ve : 
Me J. BOYLE & CORPARY pf eileen 1 
eds tb UGRPARY, } Vj Ane ~~ wm” 
Appellant. ) f 2 9 2 l @ A e 6 2 v4 


MR. PRRSIDING JUSTICH SCANLAN OUOLIV HAD THE OPINION OF THE COURT. 


Ridgelané itate Bamk, plaintiff, sued Me J. Boyle & 
Company, defendant, in the Wumicipal Court of Chicago in «a first 
Clase action. The case wan tried by the court and there was a 
finding against defendant and glsintiff's dammges were aesessved 
at the sum of $3,046¢40< Jucgment eas entered on the finding and 
éefendant has appealed. 

Plaintiff sued to recover upon « wheek for $3,046.40 
issued by defendant to i+ Xeohl & Gon, on -uguat 11, 1928, and which 
waa indorsed by the latter.  Flaintiff claimed to be the holder 
in due course of the check. Defendant, in ite affidewit of merite, 
denied that plaintiff was the owner and solder of the cheek in due 
course, and ¢enied that there was due plsintiff from defendant the 
sum of $35,285.94 or any other sum of money. Jefendonmt wac ongaged 
in the contracting business and sad entered into various contracts 
with the Yest Chicago Park Commissioners to do certain work. Ae Kohl 
& Son were engaged in the plumbing business and were employed as 
subcontractors by defendant to do certain plumbing work under the 
sai¢ contracts. On Auguat 11, 1928, defendant, upon receiving a 
waiver of lien from A. Koh] & ‘on, issued the chook in question to 
them in payment of certain work done and materiale furmishec under 
their controct with defendant.  ‘eversl days thereafter A+ Aohl, 
one of the members of the firm, informed cefencanmt thet hie firm 
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would be umable to proceed with the work under their contract 
because “he was bankrupt and owed everybody, including the material 
men and subvontractore." efendant at once stopped payment of the 
eaid check and thereafter paid subcontroctore ond material men who 
had performed work and furmishe¢ materials under contracte with 

A. Kohl & Som an amount in excese of the smount of the seid cheek. 
Ae Kohl & Som were doing their banking business with plaintiff and 
at the time im question oved the latter over $6,000 for moneys 
acvanced to them to be used by them upon their contracta. It 
appesre that A». Kohl & Som had also assigned to plaintiff worious 
contracts they hac mace with defendant. ‘hen Ae Kohl received the 
eheck from Gefencant he depesited it with piaintiff bank "for 
account of Ae Kohl & Some" The deposit slip which «as made out 

at the time of the deposit contained « notice that in rveeviving the 
deposit the bank acted “only ss depositor's collecting agent and 
assumes no responsibility beyonc the exercise of due care.” The 
bank book of 4. Koh] 4 Son which ceontcined the reeelpt of plaintiff 
for the cheek conteainec a like notice. ‘t the time of the deposit 
plaintiff gave 4. Kohl 4 (om eredit fer the amount ef the cheek. It 
aleo honored certain other checks which had previously been ieoued 
by the latter and cancelled and delivered te .« Kohl 4 Som wa note in 
the sum of 02,000 that had previously been executed by the latter. 
Plaintiff put the cheek of defendant throush the clenring house and 
it was returned to the former marked, "Payment “toppec.” Thereupon 
plaintiff charged to the account of \+ Kohl & Son the amount of the 
check and made new loans to the Inttier to cover the amount of the 
overdraft caused by this charge. 

It is not disputed that defencent would have a complete 
defense to amy action that might be commenced by 4+ Kohl & Son 
upon the check, Defendant contemis that the evidence establishes 
that plaimtiff in receiving the check acted merely as a collecting 
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agent.fer A» Kehl & Som anc was therefore not » helder of the 

check in due course.  Pisintiff comtemce thot the trial court 

Was warracted in holding thet it “took the check im question ae 

owner and holder thereof for value amc not sae collecting agent for 
Kohl .* Plaintiff further contends that the burden of showing that 
it was not a Aolder in due course was upon defendant and that the 
latter has failed to succesefully carry the burden. It is conceded 
that plaintiff mace out a prima facie case whem it introduced the 
cheek in evidence and proved that it hed not been paid. Defendant 
then introduced the deposit slip and the bank book in evidence and 
rested. These exhibite, standing alone, clesrly proved that plain- 
tiff received the cheek as a collecting ogent for ite depositor, A. 
Kohl & Son. the burden then ehifted te plaintiff. Plaintiff then 
introducec certain evidence thot tended to show that at the time A. 
Kohl & Son deposited defendant's cheek with plaintiff an oral agree- 
ment “as made between plaintiff anc the depositor whereby plaintiff 
became the absolute owner of the cheek in question, and plaintiff 
contends that thereby the provieions in the deposit slip and bank 
book were waived and the oral agreement became the contract. Defend- 
ant alao introduced in evidence plaintiff's ledger aeecount with Ae 
Kohl & “on and it strenuously imsiets that thie e ecounmt proves con- 
Clusively that the bank considered the transaction as one im which it 
was merely an agent to collect the cheek. After a careful cxeminstion 
of the entire evidenee we have reached the conclusion that the theory 
ef fact of plaintiff that it wae the owner and holder of the cheek 
for value is against the manifest «eight of the evidence. ‘s this 
case may be tried again we refrain from analyzing anéd commenting upon 
the facts and circumstances that have caused us to reach this con- 
Clusion and we are of the opinion, eepecislly after considering the 
manner in which the ease was tried, thet justice will be best served 
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MINNIE I, OOD, Administratrix” 
of the Setate of Frank F. Yood, 
Decessec, 





_ppellee, APPEAL WROM CIACUIT 


Ve COURT, COCK COUNTY, 


WILLIAM V. TYLER, 


Pa it he ne Apa Net ep a gag 


Appellant. 
ME, PRESIDING JUSTICH SCANLAN DELIVSRED THR OFINIGH OF THY COURT, 


Appellant, Tyler, hae appealed from an order odjudging 
him guilty of centempt of court ent committing him to the common 
jail of Cook county, there to remein “until he ta released by cue 
process of law er further orcer cf this court, sald commitment 
mot to exceed #ix months.” 

¥or a history of this case prior to the time of the 
instant contempt proceedings, see In re Estate of Sood we Tyler, 
256 Ille Appe 401. Appellant did not petition the Supreme court 
for a certioreri in that case and our judgment therein ie final. 
The mandate of this court was filed in the Cirewit eourt, and 
appellee, Minnie I. Yood, ‘dminictratrix of the hatate of Frank 
Pe food, Decensed, filed a petition in thet court whieh recites, 
inter alia, an order of that court that commands appellant to pay 
to her ae administratrix, within thirty days, the sum of $4,374.53, 
moneys belonging to the said estate, an’ the petition avere that 
appellant has not paid thet sum nor eotiefied the order, anc prays 
that the court may enforee ite judgment order by proceedings under 
section 82 of the Administration of Estates set anc that a rule may 
be entered upom appellant requiring him to show cause at a short 
éate why he should not be punished for contempt for hie failure to 


comply «ith the order of the court. A rule was entered and appellant 





J 








shege at dear te stated etd % 


WIGSATIS WOR 4 T8ea ese ilages. 


eYTHUGS BOTS , Tawoo et J 


8 


} Se edoxtetatabs aoe 11 Uitte 
=| 

Oe 8 oe 

% SS O @s ot =e 2 ee aR 


thet longs 


sTAGOD SAT TO WOINTTO MNT GLRKYIET WAUNAOS SULTORG OUNGIORR ya 


BAT you) be sobte ac mott Selasggs sad . telly? vtmakiogen 
Roms ait ov mid gebreicmey Sma genes to squs dma te qites aid 


awh ys bevaslon af of Lives” Miauer eo oxads eydewon Hood to TT ae 


enemiiemcs Glee «iitton aidy te tohxe verletet co wal te auseesg 
“,nttines xiv bowox ot fon 

odd Yo emts ead of xoltg eemo wid? Yo exetatd 2 10% ml 
IMME ot bow! to 26a80d os at 902 ,cgmlbasoota tquetnoy seodomt 
Stoo sae ups) wii wotsticg gem Sto sant Logign oLOd sgh oSft ‘ees 
sheet ob Sheets dmomgaul, 16 bun gene dodd mt Jeon oe 2 Ot 
baw .iwweo 2 jimgat® ody mt AOLRT oae Cameo ade to abies eT 





Meett te etetas afd te xittetéoteimd , hee? .1 atanis coal lorge 


esetioes Moldy drmee ind wi maisisog w BOLI? _doamsned .ba0% * 
=e saallegus siunmmes docs gemeo deds Ye tobte we «4, 


stadt oxevea Molitivg wit Sam «Stedee bine ond oF gaignoled ¢ 


SY Ons gtebxe odd dulYedvoe wom owe sad dle dom ems 
tobe agnidrosorq Ys Tsdto soempayl, adi soto deo Yeu fared 2 


ome henedus wew olwi A .d209 afd to tebte 




















-Re 


filed hic amended answer to the petition. <A large part of this 
anawer is entirely irrelevant, ac it is merely an attempt te 
relitigate the merits of the original case. ‘aide from this 
irrelevant matter appellant anewered that at the time appellee, 

as edministratrix of thy estate of ‘ood, filed her original petition 
in the Probate court he “did mot have any money arising out of the 
payment of ssid cheek and never hes hed sines and was utterly unable 
finaneislly to pay the sum evem out of hic own private funds, aside 
from any consideration of «sid cheeks" “thot he has been advised 

thet thie court has no jurisdiction <o enfarce the judgment entered 
herein in the circuit Court by contempt proceedings. Your r espondent 
admits thet he is an attorney at the Cook Coumty Bar but that he has 
mot for a long time been emgage’ im Che general practice of the law 
and that his ineome derived as an attorney or from any other eouree 
@uring the pest few years hac not been sulfieient to meet hie just 
ovligstione and thet whatever moneye he received as income or from his 
profession or otherwise, have net been enough to pay eff or liquidate 
his just liabilities and expense of living; thot he haa been im i112 
health during the last few years and “hat he ia under a physician's 
Care now and that his life has been deapaired of a ahort time ainces 
that hie present health is poor ond his physicien insiete that he must 
refrain from work and nervous strain of every kind if he would ovoid 
serious complications, he now being over seventy years of agee That 
since the entry of the order of the Prebate Court, to-wit, January 
17th /this respondent's failure to comply with said order or subsequent 
orders was not due to any wilfullness or fraud on his pert but solely 
amd only by reason of his pecuniary inebility and misrortune, over 
which he had no controls” that from January 1, 1925, to June 21, 1930, 
hie total dicbursemente were $5,581 in excess of hie total receipts. 


Appellant prayec to be disch rgec from the allegeé contempt. 
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Appellant claims that the record shows two verdicts 
returned by the jury in the former proceeding, in re state of 
io0c vy. Tyler, guprag that the firet found she issues for the 
estate and agsesved the Gameagen ab $495740e35, and that the se cond 
reaga ac follows: "We she jury find thet the saié Kespendent ~illiam 
Ve Tyler haa in his possession the sium of $4374.53 belonging te the 
Estate of Frank ¥. Wood, Decensed. (oremen) (1) Harry C. Boone, 
(2) Zdmwunc V. Bucher, (5) John Himmel, (4) \nton Vodah, (5) Michael 
Gsymanski, (€) Ervey Yilsen, (”) John -onnelly, (8) F. J+ Mutasesak, 
Trop (9) Me Le Roimen, (10) Gustay Carlson, (11) Guy Le “gbert, (12) 
He Ge Slsom,” and he hee the boldnese te argue that the alleged first 
verdiot, sbove mentioned, should now be regurced aa the real verdiet 
of the jury anc the one that must contrel any judgment entered in the 
Cause, anc that under such « vordict only an ordinary judgment for 
money coulé properly have been entere4 ageines him in the original 
proceeding. Gur opinion in the case cited clearly ehows (ps 413) 
that the parties agreed upon the forms of verciet submitted to the 
durys also what verdict the jury actully returned (pe 404), and what 
judgment was entered by the trial court. ihe present contention is 
merely an effort to contradict or impeach the verdiet and final jJudg- 
ment entered in that proeeoding. ‘@ may state, however, that the 
Fecoré snd bill of exeeptions in that ease show thet the verdict 
actually returned by the Jury found that the respondent had in his 
possession $4,374.53 belonging to the estate, and we may add that 
appellant, in the brief he filed therein in thie court, stated that 
such was the verdict of the jury. There is no merit in the inetant 
contention. Trem anything ve have snic, we do not wish to be undere- 
stooe as holding or intimating thet there woulé be merit in the inetant 
eontention if the jury had «ctuslly returned such a verdict as appehlant 
mow claims they did. 

Appellant next contends that the judgment in the inetant 
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case ennnot be enforerd by contempt proceedings under section 82 

of the Administration of Hatates ict. Im eupport of this contention 
he citee Tappy ve Kilpsatriek, S557 Ilie & 0. In that case the 
Supreme court passed upon sections 53 and $4 of the law im relation 
te idiots, lunatics, drunkarde ond spencthrifte, whieh did not 
provide for trial by jury, and the court held that these geetions 
could mot be used to try contested rights to property as between 
conservaters and third persons, or where the claim of the conservater 
ig an ordinary cause of xetion for money due, ag the remedy in such 
case ig an action at law, and the appliention of these seotions to 
such cases would constitute an infringement of the constitutional 
right to trial by jury. im support of its opinion the court referred 
to certain cecisions (Pinamucr vy» Breasler, 164 (hi. 212, and Mortin 
Yo Mortin, 179 Tile 15) that passed upon aections 41 and 82 of the 
Administration of Eatates 1e¢, but it must be borne in mind that those 
cases were decided before sectione 31 and 82 had been smende¢c go ag te 
allow trial by jury. Sut the court, in Tappy ve “tlpetriok, supra, 
pe 604, in peseing upon eectiongs 21 and 82 as they then were, held 
that the trial court, im the exereice of equituble jurisdiction, where 
a truest reletion existe or there is omy other condition suthoriuving 
the court to order a delivery of the property, wight make such an 
order. In legal effeet, the jucgment in In re Extate of “ood ve 
Tyler, supra, found that a trust relation extated, end thet appeliant 
wae guilty of withheléing trust funds belonging to the estate. In 
our former opinion we strongly spproved these findings. Therefore, 

in our judgment, appellant might have been imprisoned for contempt 
under sections @1 and 62 ae they were before the amendment allowing 
trial by jury. (See Tappy v- Kilpatrick, supra, pe 60d.) However, 
these sections have been amended and appellant hes had a trial by 


Jury, and, therefore, there can be no rensonable doubt, in our 


opinion, that the judgment of commitment wes fully warranted under 
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the Ilnw anc the record im this ense. Seetione 31 and 84 ¢ontain 
very useful and necesesry provisions im the adminietration of 
@atates, and it is clear that the legislature intended to put teeth 
in these sections. Our Supreme court hee held that equitable rules 
apply to proceedings under then. lection 82 providess 

"If such person refuses (oO anower such proper interrogatories 
ac way be propounded to him, or refuses to celiver up ouch property or 
effects, or in case the same hac been converted, the preceeda or value 
thereof, upon # requisition being uace for thet purpose by an order of 
the said court, such court may commit auch person to jell until he 
shall comply with the order cf the court therein, anc if such order is 
for the delivery cf such property or effects the court may enforce 
such order by exeeution agsinet the resl and pergomal property of the 
person thus ordered. 

"Sith respeet to property and effecte concerning which there 
ie raised a question of title, or of the right of property, or claim 
of néverse title, the court shall (upon trisl by jury ae provided in 
the preceding section, if such trial is demanded) enter a judgment 
eccording to the right of the matter and enforee the game by execution 
against the real and personal property of the person againet whom sueh 
jucgment ta rendered, or the court may enforee ite judgment and order 
in the premises by preceedinge in contempt against any ef the perties 
te egenid proeeedings.” 

The third end last contention of appellant is thet the 
amewer of sppeliant te the rule showed thst he wae ineolvent, and that 
insolvency is a complete defence to the instant proceedings. Even 
in ensee where ineelvency may be plended it fe the settled rule of law 
that inability to comply with an order requiring the payment of money 
resulting from poverty or insolveney murt cleorly appear, and it would 
be a sufficient reply to the instant contention to say thet appellant, 
in his snewer, has mot made out - prima focle showing under that rule, 
ae there is no averment that he owns no property of any kind. He 
concedes, in his brief, that the avermente in his answer as to his 
insolvency sre subject to criticiom. In euppert of the inetent 
comtention he cites The People v. leaMothe, 3/1 Tlie 351. “hile that 
case hae mo application to a proceeding breught under sections 31 and 
629 nevertheless, the rule thet a court of equity bas power to punish 
Ww imprisonment for contempt upon the refusal of a trustee to pay 


over money actuslly reecived and wrongfully withheld, where the 


Giatmes 86 bap Lf aaelsov® espao gid at btpe9ot sei sae wal off 

te meisertatdinogs oft mi amolatvesq Yteneeeen baa fatpeu Yaay 

Gees? svq ef Sebnetel saptelelyet ands todd teelo et Fy bo egtadae 

wetwr oldetings tnd bhet got fayeo smpgys tO .anetiows send? at 

tasbivowg BB maison! sseny “ce Deen agm lavas sg eg vhage 

lrodaporseih! wegesq Mowe tewate Of aeawtey meen: te | 4 
PR ge pg Hes at vest Yee hed teens py wooo 

6 tele th (@ Seertre Gus! ehes pated Dott in faper aaa | ato 


af ftom List of tuadag awe dimeoo yan Saves mona -¢ 
£ @3c0 Mae Fk oan paioust? Stee oft Yo zetso eft 












ye Yan fl eae eooeSts qe YsmeGetG Bhan to 


sexo ind of & 
eds to “Prego, Lonsetoy fe [eon wae sedinne mae at Boog 
4 ede guerdtacy stostte bas babe ‘92 Veagues HET 






o <o SS oda te <é hehe wad poh Be soapy # bontet es 
al Po rth iy ‘Re. yon dabee Fade Fuos ord Fig J sateraa % 
tmemybul 2 tests (Revaanss rs iy feiss dows th gad seoety ott 
pisworm Ye cade wads suretxs tae Ean pail 2 bight ets soe oS Sreogs 
sus wtitw Jemiege moetsq at? te give qore Lowen: rom ) 
tebae tne impwgiah ads cove tee yea Fuge. we <9 é horas dorepegbat, 
asisaeg aig To vite tanieye dqmedmen “ or we gselaneg wad 8 
ad? todd, ot saaliogge to meltassaos Jaal baa, webs pa nike a 
#Ad dae piteviguai aov od dod) bewede afer od od smaliogge Ro tomer, 
agave sugaihascotg sanvaat aft of semeted oto iques. » at Wereviesnt 
wt Yo alux SoLdtoe wit? of 22 seomeiq ed yom qopereionsh anode agaeo bid 
Youn. te inemysy of? gelvinget tebts un Mete ylqmeo of yshitdent sadi 
iuor 1 baa .voogge yr lo somm Youowloeml to yitoKeg got, witivass, 
sunliagus sot ¥ee of moliaotimeo Jmodteml ad? at viges daetod Ying #08 
edws cede tohew yaivodia alocd amixg 2 do shew ser aed <Towens aia 
oA MLK YE Yo YIxVAD TG OM atwo ot tad dmomteve om at ares ~ 
atd of am tovene afd al atasoneta oft fads ytedad ald ml aobeomeg, 


dmotoc! ld 0 dxocaus Ak samodstxe of fostdve orn wenovkepmh 















add ofAK) 40% oS7 LSE aihsoMel ov eluent 96% artto nd mokienimag, 







baa fh amotiosa to daw tdguerd Mal oo apoTg & Of Mobisohiqga om ~ ane i 


- wear 


i ole: tes teatae vidi ioaoxy dae devtnees. esate ¢ 


‘ 
oF . 


=e 


Giaodedience is willful, ae ehere the defendant cotustiy hee the 
money im hia poseeesion ond refuses to pey it overs or where he 
has had it but hee vrongfully disposed of 1t, is therein fully 
reeognized. Tm The People ve Simmer, 238 file G07, CLS, the court 
held that where a receiver ans “ronrfully eenverted or expend ed 
money in his hamda ané is preececced against in the cause in which he 
was appointed for contempt on account of a fnilure to comply with an 
order to pay, inability to pay, rewulting from the wrongful «et, 
dees not present a defense to the proceeding, and the receiver may 
be imprisoned for the contempt notwithetoncing hia inability te pay. 
The provisions of sections 81 and 62 would be emasculated, in fact, 
rendered practicelly useless, by a hol¢img thet mere innbility to 
pay the amount fixed by the oréer presente o defense to the inatant 
proceeding.» Such an interpretation would de violence to the plain 
language and purpose of the sections. 

We etated, in our former cpinion, our conclusions ase to 
the conduct of appellant. He has been founc guilty by three 
éifferent ceurte of v2 betrayal of his trust and of withholécing moneys 
belonging to the estate of his ¢ccesved friend and client. ‘In an 
effort to avoid restoring to the estate what clearly belomge to it, 
he, a lawyer, hae not only resorted to every technicality, but has 
mot hesitated, as we found in our opinion, tO present falve testimony 
in two courts of justice, He now seeke to beeloud the record in a 
proceeding wherein the judgement of the Cireuit court has been made 
fimal by the decision of this court. [4 would be « serious reflection 
upon justice if he were permitt«< to esespe the effect of the just 
order in the instant proceeding. 

The judgment of the Cirduit court of Cook county is 


affirmed. 


Gridley, Je, concurs. 
Kerner, Je, not participatinge 
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THE PESPLA OF THT STATE oF ) FA 
ILLINOIS, ) ? 
befendant in Error, ) EBRSOR TO MUWICIPAL 
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Ve CQURT OF CHICAGO, 
a.) 


JOHN PF. CASSIDY, ee ow A ro oe ey! 


Plaintiff in Srror. 
MB. PRESIDING JUSTIGS SCABLAN DULIVSSER THE OFIRION OF THK COURT. 


An information wea filed in the Municipal Court of 
Chicego against John FP. Cassidy, defendant, plaintiff in error, 
which charged him with « violation of the statute (sec. 4») pars 141, 
ch. 38, Cehill's Ill. Kev. Stat.), which provides (inter nlia) that 





"no person shall carry concenled on or sbout his persen a pistol, 
revolver cr other firearm.” Defemiant pleaded not guilty and waived 
a jury trial. The court found him guilty and sentenced him to a 
term of one year in the Youse of Correction and to pay a fine of 
one dollar. He suez out this writ of errore 

The record containg ne bill of exceptions and the sole 
contention of defendant ig that the information is insufficient to 
support the finding and judgment. ‘The information alleges (inter 
glia) that defendant, on Mareh 15, 1930, at the City of Chicago, 
"“éid then and there unlawfully carry coneealeé or sbout his person 
a Revolver or other firearm,” in violation of the statute. Defendant 
mage no motion to quash the informtion and interposed no objection 
of any kind to the eufficieney of the information. He did make a 
motion for = new trial and also ome in arrest of judgment, whieh 
motions were overruled by the court. Sece 6, pare 749, oh. 38, 
reads as follows: “Zvery indictment or accusation of the grand jury 
shall be deemed sufficiently technical and correct which states the 
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offense in the terme and language of the statutes creating the 
offense, or 80 plainly that the mature of the offense may be easily 
understood by the jury," ete. (italics ourse) ‘hile it is evident 
thet the word “on” was inadvertently omitted from the information, 
this omission, in our judgment, does not render the information 
insufficient to sustain the verdiet and judgment. “The offense was 
stated plainly enough to be resdily understood by the jury, and it 
informed the defendant of the offense with waich he was charged go 


that he could properly prepare his defense. Thiw ie ali the law 


requires. (Glover ye People, 204 Ill. 170; People vs Green, 276 
id. 3465 Feople ve Febertson, 284 ide 620.)" (The People ve Krause, 





291 Tlle 64, 66. See aleao The People ve Uesttura, 258 Illle 313; 
The People vy. Connors, 301 Ili. 24%, 25G-1,.) The record shows that 
defendant wae represented by coumecl and it is clear that the omission 
of the word “on” did mot tend to confuse defendant, his couneel or 
the trial court, aa to the offense charged. 

Moreover, under the statute «= defencant may be charged 
with cerrying concealed on his person a pistol, ete., or he may be 
charged with carrying concenied “about” hie person a pistol, etce, 
or he may be charged with exrrying concenled on cr about his person 
a pietol, ete. The meaning of “on his person" ig plain. “About 
his person’ means sufficiently close to the person to be readily 
accessible for immediate use.” (The People ve Niemoth, $22 Ill. 51.) 
The vord “or” in the ingtamt information may be trented aw surplusage 
and the information then charges that the defendant did then and there 
Carry concenleé about his person a revolver, ctc., whieh would elesrly 
be a sufficient statement of a charge under the statute, and ae there 
is mo bill of exceptions, se muet aseume that the evidence proved such 
mes judgment of the Municipal Court of Chieago is affirmed 

AVFIRMED. 

Gridley and Kerner, JJ., concure 
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LITHUANIAN SUILDING ABD LOAN 
ASSOCIATION OF GIGERG, a 
corporation, 

APSRAL FROM CIRCUIT 


COUNT, COOK coURTY, 


Appellant, 
Ve- 


PINK AT STATE BARK, 
® corporation, 


Re ne ON Cen Nt Mae et 


92°9TA FOR! 
Fe XS 6 4. oile O hey © 


Appeliee. 
MR. JUSTICe GRIDLEY LSLIVEREeD THE oPIWIOH OF THR COURT, 


Om July 36, 1924, plaintiff commences an action in ease 
im the Cireuit court agains: defendunt, cleiming ¢omages in the 
sum of $2000. Te the amended declaration, filed Moy 26, 1926, 
defendant filec a plea of the general ispue. on Pecember 7, 1929, 
Plaintiff's attorneys served notice on defendant'y atcorneys to 
the effect that on December 9, 1929, «i the opening of court, they 
would appear before Judge Caverly, one ef the judges of said court, 
ana move to set the cause for trial “for « day certain." The common 
law record does mot dizclose thet on December Oth, or thereafter, 
the court entered any order whatsoever on eaid motion. It, however, 
Goes dinclone that om Hey 153, LYS, the cause xan called for trial, 
GX parte - no one appenring for defendant, before Judge Caverlys 
that a jury wae called and eworn; thot after hearing evidence present- 
ed by plaintiff they returned a verdict finding dofendant guilty and 
aseeseing plaintiff's camagee at §$2,000% and that the court entered 
judgment ageinet defenéemt in thot eum and ordered thet plaintiff 
have execution. The common lew record further dicelogea that on 
June 26, 1930, defendant, by leave of court, filed o written motion 
(supported by an amended petition and an offidsvit) im the nature of 
a writ of error coram nobis, praying that the judgment of May 13, 
1930, be vacated; and that the court on the same dmy ordered that 
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the execution, which hac been issued on the judgment, be stayed. 
On July 9, 1950, plaintiff, as reependent to sald motion and petition, 
filed an answer thereto together with the affidavite of three 
attorneyseat-lLaw. “m July 14, 1950, there was m hearing before 
Juége Caverly upon the metion, petition and anawer, at which 
(necording to the bill of exceptions) certain affidavite were read, 
certain written evidence war imtrecuced, the teutimony of two wite 
nesses for cefendont (petitioner) hesrd, and aleo the testimony of 
Charles F. Yehner, minute clerk for Judge Caverly, enlied by plain- 
tiff (respondent), At the cenolusion of the hesring the court 
ordereé «m4 edjudgec that ine eniry of the jucement of May 13, 1930, 
im favor of plaintiff (respondent), was “due to an ervor of fact and 
te a miapricion of the clerk of this court and said judgment * * is 
hereby yaeanted and set aside, anc aaic cnume erdered te be placed 
upon the trial cslendar ¢f thia court for trial in cue course.” From 
this order or judgment, vaenting the judgment of Mny 13, 1939, etee, 
plaintiff (respondent) prosecutes the present appeal. 

In defendant's petition of June 26, 1950, it is alleged, 
inter alia, in substance thot upon the hearing on December 9, 1929, 
of plaintiff's motion to aet the cause for trial “for a day cer- 
tain,” the court refused to do oo and denied the motion) that on 
eaid day “ne order was entered and no direction given by the court 
with respect to anid cause or its trial beyond the denying of the 
motion then submitteds;" that the motion book of the minute clerk, 
who was present in the court room of Judge Caverly on aaie Gnte, con- 
tains a notetion or entry with reepeet to the cause, inéiesting that 
the same had been placed “st the foot of the celendars” that such 
notation or entry “is an error en¢ s misprision of eatd clerk, for, 
in fact, no order or direction #o> given or stated by the court om 
the hearing of said motion on December 9, 1929, directing maid couse 


to be placed at the foot of the enlendar or in any way indionting 
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aueh disposition of the motion or the enuse:” that on the hearing 
of enid motion Judge Caverly "“utntcd that, in view of the fact 

that the ense hed been Gragcing along az it bad, he did not feel] 
enlled upon to allow the motion or set the esuse for trialy" that 
noteithstending the court's demial of anid motion, eto., the cause, 
nevertheless, “wan ¢o placed at the foot of the enlendar by eadd 
Clerk, due to the mistake mace by Him im making the netetion on the 
motion book we above #et forth;* that thereafter on tay ll, 1OBG, 
the cnuse appeared on » trial esll of Jucege Coverly, on which cull, 
as published in the Chiesge inw Bulletin, was o notation that sade 
Cnll “included ensee theretofore paswed to the fect of the ealene 
Garj”® and thet the cause algo appeared om gait trinl enll for May 
13, 1950, end thet the esll for that dey, a2 publiehed in said 
Bulletin, “did mot contain a notetion thot ssid esl) ineluded eases 
passed to the foot of the calendar.* 

It is further alleged im defeméant’a petition in eube- 
stance that after December 9, 1929, defendant's atiorneye did not 
watch the court enlia of Judge Caverly “because they did not believe 
said cause could appear on a trial esil of that judge until some 
order had been entered by the court purguant to motice or until a 
further calendar of pending cases hed been prepared and published 
by the clerk of the court, and that for thet reason neither defend- 
ant nor ite attorneys knew that oaid cause wae om aid trial calle, 
and that mone of them was present in court on May ii, or May 13, 
19303" that the court records disclose that, in the absence of 
éefendant and its attorneys, on May 15, 1950, plaintiff presented 
certain proofs, which resulted in a verdict in its favor end a 
judgments that defendant has a good and meritorious defense to 
the whole of plaintiff's cnuse of action as vet forth in its 
_ @eclarationg and thet upom a triel on the merits it will be able 


to show that it was not ix amy way guilty of the negligence charged 
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agaimat it with respeot to the enshing of the cheek referred to 
in sald decleretion. . 

And defendant preyed in the petition “that, by reason 
of the sforeeaié mistake and misprision ef the clerk im placing 
said cause at the foot of the cnlendsr, when ne erder or direetion 
to that effect had been enteree or given by the court, the judgment 
(wo entered on May 13, 1930) may be yacated anc vet avide and that 
gaid gause may be ect coen for trisl ai euch time es may be cone 
venient to the court." 

in the samawer ef plaintiff (rasponcent) te the petition, 
while admitting thet the minute bock of the elerk of Judge Cnverly's 
court contains a notsties ta the effect that om Lecember 9, 1929, 
the cause hac been plserd at the foot of she calender, plaintiff 
demied preetically all ef the allegniiona of defendant's petition, 
ame nlleged that om Bay G, IGAO, the esune appeared on Judge 
Caverly's trial calls that suie call, os publiehed in asid Lew 
Bulletin, “*centnineé « notation thet it tneluded casee theretofore 
passed to the fect of the calendarg" that on plaintiff'e motion the 
trial of the ceuse wne continned ta Moy leth, on whieh dmay plain- 
tiff's witnesses and atterneya were present and resdy for trials 
emd thet the cause wae continued to Bay 15, 1930, on which day there 
was on ex parte trial, plaintiff's witnerses heard before a jury, 
and » verdict and judgment rendered im plaintiff's favor for BR gWiOe 
ind the anever denied thet defendant woe entiiled to tne relief 
as prayed. 

¥o useful purpose #ili ve served in here reviewing the 
evidence in deteil as appears from the testimony of witnesses given 
on the hearing om July 14, 1930, and az contained in the various 
affidavits then read to the court. “uf ice it to ony that the 
evidence gufficiemtly discloses that no order wae entered by Judge 
cavexiy on December 9, 1929, placing the cause at the foot of his 
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then existing trial culenders thet on the contrary the judge then 
refusec to set the cause for a dey certain, as requested by plain- 
tiff, and refused to pleee it wt the foot of hig celenéor; that 
sefendant and its atiormeys were justified in aswuming that the 
cause would mot thereafter be put upan any trial calender witheut 
motice to them or until ne» triel ecolendars were mace up by the 
Clerk at the beginning of the succeeding cours yeurg that prima facie 
éefendent haa a meritorious cefenne te plaimtiff's actions that 
neither cefendéant nor ite stiormeys were guilty of any negligenee 
im met watehing the duily ealis of Judge Caverly, ac appeared in the 
law Bulletin, anc particularly those appenring on May Sth, May lith, 
and Hay lith, 19303 that mone of them was guilty of smy negligenee 
in not being in Judge Caverly's court on Hay 15, 19803 that the 
eause was on thit day upon the trial calendar becuuse of the mistake 
or misprision ef the minut« clerk in erroneously put img the eame 
at the foot of the enlendar contrary to the court's directiomea; that 
when the cause ene enlied for trial on May 15, 1955, plaintiff's 
evivence heard, verdict received and judgment entered, im the absence 
of defendant and its attorneys, the said mictake or wmisprision of the 
clerk was unknown to Judge Caverlys and tart had it them been known 
to him the trial would not have been had or the Judgment in question 
enterede 

Under the evidenee, and holdinge of our Supreme and 
appellate courts applicable thereto, we think the court wos fully 
juetified in entering the judgment order appealed from, whereby 
the judgment of May 13, 1950, was vacated and the cause orcered to 
be placeé upom the trial calendar for trial in due course. (See 
Jacobson v. Ashkinage, 357 Til» 141, 146; Chapwan v. North smerigam_ 
Inge SOss 292 ids 179, 1845 Cramer ve Commercial Zen'o jao'm, 260 
4d. 516, 522; Barmes ve Chicago Vity hye Sees 16° llle Appe 148, 
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“The tendency of the law in this “tate is to allow the motion 
under section 89 whenever it ia ovvious that the xetion of the 
court is based upom the fault (cither of omission or of commission) 
of the clerk of the court." <cvordingly the judgment order 


appealed from is affirmed. 
AVPIRMET « 


“@Camlan, 2. Je, concurs; 
Kerner, Je, took no part im the decision. 
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KRURRAY & NICKELI. MVG. THe, 
a corporstion, 
Appellant. 
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MRe JUSTICE GAIDLEY LELIVRRED THES OPINION OF THE COURT. 


Im an action of trover for damages for the conversion 
of certain botanical drug products, there was a trial without a 
jury in June, 1950, resulting in the court finding defendant cuilty 
and assessing plaintiff's damages 2t °690.72. Judgment in that 
eum was entered against cefendunt and this appesl followed. 

In 1924 and thereafter defendant was engaged in denling 
in such producte in Chicego and prior to 1926 another corporstion, 
BickellseéRowland Co., (hereinafter called Bickells Co.) was engaged 
in a similar business in Wew York City. The two corporations were 
Closely asnociated. F. &. Klock was the president of both. His 
eon, Herold ¥. Klock, w#e an officer of defendant amd °. %. Nickells 
was the manager of Hickells Co. at New York. Yor many years plain- 
tiff wae engaged at Werth “ilkesboro, Korth Carolina, in collecting 
and selling such products. ne of hie customers was the Nickelle 
Coe, and in the spring of 1924 he sold and shipped to it «t New York 
about $5000 worth of goods. He had difficulty in collecting his 
account and on October 14, 1924, calling upon 5+ . Nickelis, he 
arranged for the re-purchose of » portion of the gooda eo sold and 
delivered, at agreed prices, which, including two items for freight 


charges, aggregated $1464.20. The bill of sale of that date of 
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the Nickella Coe to plaintiff (introduced in evidence) shows that 

the repurchased goods included a stated number of pounds at etated 
prices of black haw bark, life root, black cohosh rovt, mandrake 

root, wild cherry bark and bamboo brior root. The arrangement was 
that these goods should be left in the possession of the Nickells Co. 
om consignment. ‘hortiy thereafter all of the black haw bark and $00 
pounds out of 4379 pounds of the black cohosh root were delivered te 
plaintiff. The balance, as plaintiff's property, remained in the 
possession of the Wickells “o. for future dispesition. Plaintirr 
testified thet about a year thereafter he meade unsuccessful demands ef 
the Nickells Co. for waid balamee of the goods and later was informed 
that they had been shipped to defendant et Chiengo. Mereld ?. Klock, 
calleé as plaintiff's witness, textified that he wac “familiar in a 
way with the denlings between cefondant and the Nickelle Coe with 
reference to the transfer ef certain mexchonmdise from the Mew York 
warehouse of esid Hickells Sos to ¢efendant in Chiesgo;" that the 
operations of the Nickellis Co. were no longer profitable and that "we 
(meening ¢efendent) decided to cloee them slong towards the close of 
the year 19253" that at the direction of *. 8+ Klock he (the witness) 
went to Hew York and closed up the bucinese of the Hiekelis Cos and 
“turned over the building to the owners" and that sowe of the merchandise 
which it had had in ite possession wae shipped to defendant at Chicagos 
Plaintiff further testified that in the spring of 1926 he personally 
Called on ¥. B. Kleck at defendant's office in “hicago, showed him 

& list of the goods which he (the witness) had left in New York on 
consignment with the Bickells Co., amc demanded the return of those 
goods or payment therefor by defendant; that Kaock replied that defend- 
ant'e "records were in confusion,” that he did not know whether or not 


the gooés were then in defendant's possession, but that he would investi- 
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gate, etc.j that following this interview there was correspondence 
between plaintiff and defendant; and that under date of August 31, 
1926, defendant, by said Klock, wrote plaintiff a letter. This 
letter was admitted in evidence, over the objection ef defendant 
on the ground thet it, with the other correspondence, dlaclosed 
negotintione “to settle the controversy amicably.” The letter is 
in part as follows: 

“Whatever goods there are, are stored at Chicago and 


we can ship for + 30 far as we sre able to distinguish, 

thes e the identi ed by youe The fact that they 

a a eeco is no fault of ours. ¢ no knowledge thet you 
é 


e 
apy comeigned goods at the Rickella-Howland Ce. and we haven't 
been able to establish thet fact st the present time.” 


Plaintiff further tectified thet chortly thereafter he 
Called defendant's office over the long distance telephone and 
talked with a man who said he was Harold fF. Klock, told him that 
he hed been able to dispose of the “wild eherry bark,” requested 
him to ship the same to Parke-Davie ©o., st vetroit, anc that Klock 
replied that it “would go out promptly.” but thet defendant did nov 
ship the goods to Parke-Davie ©o.j; that subsequently, after plaintiff 
had complained by letter of such non-shipment, he received a reply 
letter, signed by Ff. &. Klock, denying that defendant had agreed to 
wake such shipment; that plaintiff again called at defendant's office 
in Chiesge in the spring of 1927, talked with Hereld 7. “Lock ane 
again demanded the goods; and that Klock, after furnishing certain 
papers requested, said that “he would vift the matter further." 
Plaintiff's attorney, Edgar J. “Shoen, tentified that early in May, 
1928, he telephoned defendant's office and asked to talk with Ff. 5B. 
Klock, that he talked with a man whe ssid his mame was “lock, that 
he said he had been retained by plaintiff to obtain the repossession 
of certain merchandise (stating what it was), ete+s that Klock 
replied that defendant “had received this merchandise, but that 
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the reason they were not willing to turn it back was the fact 
thet they had a voucher in their possession of the Bickelis Coe 
of Hew York, showing payment in full to my client (plaintiff) of 
his accounts" and that on the dsy following thie telephone con~- 
versation Shoen wrote defendant s letter and shertly thereafter 
received a reply, datec Hay 11, 1924, anc signed by defendant by 
H. Fe. Klock. This letter was introduced in evidence. After stating 
some of the prior negotiations it comeluded: “As quickly as we 
can eegregate this particular invoice, we will sacvise you further." 
Sheen further teetified thet after he had severel times conferred 
further with enid Klock by telephone, and after being informed by 
him thet further negotistiome were useless, he, on plaintiff's behalf, 
on Bovember 3, 1928, commenced the present action. 

Plaintiff further testified «s to the morket values in 
New York in December, 1925, of nll the goods enumerated in said 
bill of sale of Getober 14, 1924, and, deducting all the black haw 
bark ond the part of the black cehosh root which he had received from 
the Nickells Sos, said values totel ed the sum of $690.72, the amount 
of the court's fincing and jucgment. These yvnlues were not disputed 
by defendent on the trial. 

The omly witness testifying on behalf ef defendant was 
Harold ¥. Klock, who was exemined and cross-exemined st length. 
Defendant aleo introduced in evidence a long statement of account, 
ending November 16, 1925, between plaintiff and the Nickelle ve. 
This is the account referred to in the telephone conversation had 
between Shoen and either F. 5. or Hvrold ¥+ Klock. It shows the 


secount te be a balanced one, but also chews that the reoson for it 
being balanced is because of an item therein, under date of October 


14, 1924, “by inveice $1464.20." In other words, plaintiff is 
charged in said secount with the gooés which he repurchnsed om said 
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be 
dete from the Nickelle %o., ané which he left on consienment with 
it and which he never thereafter receivec, cither from the Nickells 
Cos or defendant, except aald "blneck haw bark" and the portion of 
the “black cohosh root,” as above stated. 

Defendant did met eall sc a witness P. Be. Kleck, whe, as 
Claimed at the trial, wan ill at his home. Jefendent's attorney was 
aliewed to state, without objection by plaintiff's attorney, certain 
testimony that eaxid Kleck would give, if present, vis, (1) that he 
did mot have any telephone cenverestion with plaintiff's witness, 
Shoem, im May, 1925, or st emy other time, and (2) 


"that at the tine, December, 1025, or thereavouta, when the Wiekells 
Ce. shipped the steek of merchandise frou New York to Chicaga, a 
reectved by defendant in Chicesg, ami credited at the curren 
tp 


mar rice to the account of sai¢ Nickella Soe with defendant, 
end thet there still remeiner « large deficit in the recount." 

And it was further stipulated between opposing counsel 
that “the merchandise shipped from “ew York by the Nickells Coe to 
defendant came in five or seven ears, the first shipment early in 
November, 1925, and the last shipment sbout “ecember 30, 1925." 

The main contention of counsel for defendant is that the 
finding and judgment are erroneous because againet the menifest weight 
of the evidence on the question of defendant's conversion of the 
goods. “e ennnot agree with the centention. ~e think that plaintiff's 
evidence discloses » clear ence of hie ownership of the particular 
gocds and of his right to the pessesrion thereef, and of defendant's 
unlawful conversion of them after defendant hed knowledgo of plaintiff's 
Claim and after it had received numerous demande for the return of the 
goods. In Grman National Sank vy. Mendoweroft, 95 Ill. l2d, 130, it 
is saids “In Chitty on Plesding, p- 167, it in onid the setion (trover) 
lies against any person who had in his poscession, by any means what- 





ever, the personal property of another, anc sold it or used it without 
the consent of the owner, or refused te deliver it when demanded. And 
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it has been held that a person owning property mingled with that 
of enother, may, on its coversion, maintain the action." In Bgeh ve 
Dillon, 230 Ill. Appe 602, 03, it ic decided in substance that to 
maintain an action ef trover & plaintiff has the burden of proving 
(1) title to the property im question; (2) the right te the immediate 
possession of it; (3) the wrongful withhelding of such posse@seton, 
end (4) the value of the property ot the time of the conversion. 
In the present case plaintiff eatisfectorily proved all of these 
things and there ig no substantial evidence te the contrery. Indeed 
some of the cvyidence introduced by defendant supporto plaintiff's case. 
Geunesel alse urge the reversal of the judgment becaune 
of claimec errors of the trial court in its rulings on the admissibility 
of evidence. It is contended thet defendent's letter of August 31, 
1926, ané plaintiff's testimony «se to oertain conversations had between 
him and either of the two Klocks, officers of defendant, shoulé not 
heave been admitted because they were all parts of negotintione “looking 
to the settlement of an existine comtroversy." There ia no merit in 
the contention. The letter and onic teetimony dieclosed certain 
admissions made by defendant or its officers. In Hook v. Bunch, 130 
Tll. App. 39, 41, 1¢ is enxié: “hile it is true thet an offer of 
compromise itself is not binding but independent admisesione or state- 
ments of the facts made in connevtion with such offer of compromise, 
though made in an effort to make a settlement, may be given in evi- 
dence against the party saking them." (Citing cases.) “qually without 
merit in our opinion is counsels' further contention that the court 
erred in allowing plaintiff to testify to a telephone convereation he 
had with a man in defendant's office whe aai¢ he woe Harold F. Klock, 
and in allowing plaintiff's witness, “hoen, to teatify to a telephone 
eonversstion he had with a man in snié office who eaid his name was 


Klock, because said respective men in said office, with whom eaié con- 


Verentions were had, were not identified. The cecisions ef courts 
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of review in this State are against counsels’ contention. (Sedair 
ve Ham National Bank, 225 Ills S72, 575; Matate of sood vy. Tyler, 
256 Ille Appe 401, 412-3.) ind we think that under the facts and 
circumstances disclosec the court did met err in excluding certain 
offered teatimony as to the extent of the authority of %. PF. 
Nickells es an agent of the Nickelis Co. in New York, 

The jucgment appealed from should be affirmed and it is 


pO orderede 


APPIRELDs 


Seanlan, Pe Je, and Kerner, J., concure 
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PETER MEESTER, 
Appellee, 
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MICHAEL MESTER, 
Appellant. 


WR, JUSTICE GRITLSY DELIVERKS THE OPIKICN OF THR COUNT. 


Plaintiff commenced a 4th class action in tort in the 
municipal court agesinst defendant to recover damages for personal 
injuries received in ai suto obile aesiéent on the evening of 
Pebrusry 2, 19530, waieh neaesasitated disbursements by piaintiffr 
for physician's and Beospital bills, ete. There was a trial without 
@ jury in August, 1930, regulting in the court finding defendant 
guilty, asseseing plaintiff's damages at $664.60, and entering 
judgment against defendant in that sum, frou which judgment this 
appeal ie taken. 

In plaintisf's statement of claism he alleged in sub- 
stance that on Vebruary 2, 10950, he was » psasenger in an automo- 
bile of defendant, “whe was the owner and was ther and there gper- 
ating it;" that it was being driven northerly in Gak Park avenue, 
@ morth and south etreet in Chicage, and across the intersection 
of said avenue with Grand avenue, 2 east and west street; that 
plaintiff was in the exercise of duce care for his own safety; and 
that defendant so negligently operated the automobile, at a time 
when another sutomebile entered said intersection and was moving 
werterly on Grand avenue, that the two cars collided, causing 
Plaintiff's injuries and damage. 

In defendant's affidavit of merite he denied that he 
personally was driving his automobile at the time and place of 
the collision, and alleged inter alia that the same was then being 
driven “by an agent of plsintifi/," and that the collision was 


~ pein 


eo dlegad 
| IASTOLAVR x was 


{ 
{ 
{ 
“= OOADTES YO { 


a i aes 


2xveap ake 4O Ketetay Mex GMAT YruTID wrtout .as 








ong ul tot ai ooites weale 2) & degasemes Thidaielt 
 fameetse rot so gaeneh xereoot of tugbeoteS @eatega etyeo Legtolama 
te gainers aa a9 suadtons elide-otue ax sh bevieves oe ttmtak Ma 
Ytltwisiq yd edapapssidalh bs sad laseson to tobe or er «8 yreotdet 
woltie iwise w saw ater? .ofe ,alite fndlqeot tae of aa belegtig sot 
fnehbas ted gadhal: suu00 ant af gxizioves ,OoCL ,Pewawd al giwk a 
pattetis bao 08.5008 to aogemmb e' Ttidatela gateenany ,xokiog 
 @2S Qeeaghet colsiw cost ,sae feds Gh teshas'teh fealtaga daomgbrt, 
aextad sh Leeqas 

-0¢ af beyetia wf mints to dnewedade a TiLiwiele al 





“onesie Gs Al Teymeeeng a aee a , CCRT ,f YIserdee aa fend soewta 
“feng CtO8d his Kea saw buns +aawo odd new one ,sandoeted I¢ oLtd 
,ounive wen ded of eixedeted aevieh galod car o2 tacit 9:32 gotta 
aelteserstal vA? ceotoe hae ,ogweldd af feotta citwos haa dévon a 
dent ;foows fnew ban Fane un ,euove baer) ceive euove hina Te 
haw ;Yloter nwo aid tol atwo owh to entotone edt ai saw Ttitatalq - 
uk? a fe ,Glidewetun of9 hetoteqe Ylavgllyen os taabnstoh stadt 
galvou sew ban not toownn dat bint betedas akidonedun tedtons mesiw 
guieuss ,febiliiow wine owf om? Jat) ,evanwe baetd oo yLiodsew 
ogenah Sow ve lietat et Titiabaly 
od gad? boloeh of et i19e@ to Sivebitta at tanbasted al 
Ye eowkg bae amis off tm alldeaodun ald gatvich aaw ¢llaneesteg — fi 
wale ands som omen aii 2000 alin antah beyetio bus yaetehi{os eat ae 
aw mebekifen ods sane bem *)Vadealate to sasge me yo" aoviah * ; 






occasioned “solely by the negligence of the operator of the other 
autonobile,* 

On the trial plaintiff's testineny Aisclesed in gub- 
stance the following facts: Plaintiff and defendant are brothers. 
On the evening in question plaintiff, hie wife, tre young daughters, 
and a friend named Steyr, calied at defendant's heme for a visit. 
When it was goncluded defendant suggested that his sen, Kienael 
Mester, Jr. (then 18 yeare old) would drive the party to their 
homes in defendant's automobile, and he directed hia sen to do so, 
and plaintiff and the others got inte the autesebile and started 
for plaintiff's home. in the course of the journey the son drove 
the automebile northerly in Os Park avenue. When it reached Grand 
avenue he either slowed down or stopped the autosebile, and he then 
proceeded te erose the intersection. As he wan doing ao plaintiff 
noticed the other autoxobile, travelling westerly on Grand avenue 
at a rapid rate of speed and approaching the intersection from his 
right, and he “warned” the driver (defendant's gon) of eaid automo- 
dbile's approach and told him te slow down the autoxebile so as to 
allow the other automobile to pases in front of him. The driver, 
however, disregarding the request, continued on and said other 
automobile ran into defendant's aute»oblie, ete., and plaintiff was 
severely injured, He was taken to a hospital where he remained for 
eleven days, receiving treatment. Plaintiff's testimony as to the 
details of the accident wae corroborated by that of his witness, 
Steyr. Defendant, called as plaintiff's witness under seetion 35 
of the municipsl court act, testified: “I told my boy to take my 
brother home;* *** "I was the owner of the car.” Defendant's son 
was the only witness called by him and his testimony disciosed that 
he was negligent in attempting to crons the intersection in front 

of said other automobile, which, «pyreaching from his right, had 
the right of way under the etatute. He testified: “I saw it when 


sea80 of? to vOtexeqo an2 to eoregilgen ett yt ae Batoteasee 


* eiidenctue 
odue at feaetsath yseulsaedg si thisaletq faba? ef? a0 
,eateerd ate tosbus'teh bas TYitstel< tadact gatrodtet eit genate 


etetdgued govoy ore ,otiv ebt ,Vibdatedg agtiesuy at getmeve ont m0 
s@tatvy « tel omer 3’ Sumbasteb as he Line + tyes beaten be tek & tas 
keosighd .mee sid dads betebgqun ‘aeupbeo'beb hohe fusce saw ‘gh oo ve 
Since of youn wd aviek Bivow. (ade eteey Sf gant) oth ,wdeol 


(oe of of aoe oka badoevts *4 bue ,editenctue ee! Jeeta tet mb eased - 


bagitede bus ofidoxetua eit. odal ooy etedte ef? bate Diddatede bee 
avers age o8d yooiset édf Yo wascen os? of sommd ot Trtntedg. set 
Bants badsaet 32 cwelit euteve Aust 2209 42 Elveddeom edidomaten en? 
nekt wi Rao ,etidonodwa edd haqgote to mob hewels. triste od womens 
Yektaiwty ow gatos anv os aA .andtonerstad emt evese ad bobonsond 


pkiieve Bante ap elxodeew grkifovert ,sLidewetus tattle eit beakegn 


eid omxt soldasanstal otf gaidsaotean Sue besa Yo ater bidan.a de 
-onwtan biee to (gen a dusbhao teh) teeth ord “homsaw* on hae , deg ht 
ot 4a 06 efifoucsum oft arch weie os ain blot hum dooerqgsolashd 
jerked oT ath To amor? ab easq of eLidonedue tette etd weila 
wedse blow San a9 bevaiinow ,ierapes O83 gnihtageteld. , v9 Teed 

cow Yiltainia baa ,.08 ,slidoangtiva #* tanhue ted otuh mot ofidesoten 
‘et benlaaes ef ote Lettqaed « ad aeied aoe oh  botehad yLeroves 
ots of an yYauakteee C'Vikeatali .Itoengerss golviesss ,eeeh seveto 
,anentiw ait to tats vt bedaredar we tow Japbivea oid te 9 Liateod 

SE nottees wha seeativ a Tihvatete ox tefiad .taebanited  agege 


“mn easy of ved qu bfot E* wholtThteat , 200 Prwon seqbetanm ose Bo 


moe a'tonboaete? "uae ef te toon ot wow 1* cow “senor segvoud 
tad bono oath Yomitess whi hae mts yd helseo veracity ylao od? eaw 
Sdort at agitvewwial est enor of gaktgmeddn at taen) vom mew od 


e 
~B« 








o3- 


it was at a distance, and then i didn't see it after that until it 
stopped after it hit us.” 

It de not claimed that plaintiff waa not seriously 
injured in the collision ar that the finding snd judgment are 
excessive. Defendant's soursel urge only two pointe as grounds for 
reversal of the judgment. Gone is, that the finding of the court on 
the question of defendant's liability is centrary to the weight of 
.the evidence. This contention is without merit. It is clear thet 
Plaintiff was not guilty of any contributory negligence. And it is 
equally clear that tne accident was occasioned, in part at least, 
by the negligence of defentant's said son (acting as defendant's 
agent at the time) in attempting to crose the intersection in front 
ef the other oncoming autoxwobilie. 

Bqualiy without merit is counsel's further contention 
that plaintiff cannot recover because of a variance between the 
allegations of plaintiff's statement of claim and the proof. It is 
argued that there was such a variance because it is alleged that 
defendant was operating his autemobile at the tine of the aecident, 
whereas the evidence discloses thet defendant's son was operating 
it. A sufficient answer to the contention and argument is that the 
son was defendant's authorized agent or servant at the time and 
that defendant is ressonsible for said een's negligent acte. Further: 
more, this is a 4th class action in the municipal court, shere 


Pleadings are not essential, and the case is such as is made by 


the proof. (Edgerton v. Chicago, ete. Ky, Go., 24 Thi. Sil, 515; 
Bruner v,. Grand trunk Sestern Ay. Co., S19 Lil, 421, 425; Saris 
Pleuring Co, v, Imperial Cotto Willing Co., 141 Ili. App. 225, 29}. 


The judgaent appealed from is affirmed. 
AFYIRMED. 


Seanlan, ». J., amd Kerner, J,, concur, 
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HELLIK KIRBYy as executrix of 7 
the last will of Frederick A ) 
Matthews, deceased, ) : 
Appellant, APPEAL a 2 CIRCUIT 
ve COURT, i COUNTY, 
) 


PERCIVAL B. COTYIN, an adminis- 
trator of the estate of Ida 
Marcoux, deceazed, 
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Appellee. 
e 
MR. JUSTICE GRINLSY GELIVERED THE CPIHIGH OF TRE coURT, 


This is am appeal from a judgment of the Circuit court, 
entered March 31, 1930, after a trisi de novo without a jury had 
on appesl from a jucgment of the probate court, wherein, during 
the lifetime of Frederick A. Yatthews, the Circuit court disallowed 
and cenied his claim against the estate of Ida Marcoux, deceased. 

On June 17, 1928, idn Marcoux cied intestate at Chicago, 
at the age of 68 years, and on the following duy Percival B. Coffin, 
Public Administrator, was appointed administrator of her estate by 
the probate court of Cook county, and Ke tovk posveusion of her 
personal property and effects. ‘uring July, 1928, two petitions 
were filed in the probate court by Matthews, - one to obtain possession 
of certain furniture and household effects claimed to be owned by him, 
and the other to obtain possession of §900 in curreney and a $50 
Liberty Bond, also claimed to be owned by him ond which had been 
deposited for safekeeping in Mra. Warcoux's box in the vaults of the 
Wational Safe Deposit Cu., Chicago. These petitions were not con- 
tested by the sdministrator anc the furniture ond effecte, currency 
and vond were delivered to Matthews by orcer of the probate court. 
About nine months later, om April 10, 1929, Matthewe filed in the 
probate court another written claim. In the affidevit accompanying 


it, sworn to on January 16, 1929, he estates that “the annexed clain 
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agaiasi the eatate of ida Marcoux, deceased, ies jurt and unpaid 
* * amc that he hus no other claim againet wnid eatate.* The 
Claim ia ae felicws: 


“221094, representing moneya which were the total earnings 
from employment of ecleimant as » voult attendant with the National 
Sefe Peporit Coe, Chicago, from Jume 25, 1314, up to and including 
January 3, 1920, which moneys were paid in currency thet the claimant 
ené ¢ecedent placed intect im « vault box in the name of decedent at 
said Deposit Coe 

$800, representing the resaonable value of lot 64 in 
section A and lot in atetion A of ‘rlington Cemetery, previously 
gened solely by the claimant and transferred vy nim to the decedent, 
who wes to hold the same for the bemefit of the claimant. 

The zsasopanis v ef services rendered by claimant 
te decedent concern her separate property under a cont 
eral agreenent, «hereby decedent, Ida Marcou, upon the centh of 
her husband, Charles Marcoux, on or about Seteber 29, 1887, requested 
the claimant to manage, miinitain and generally deal with her property, 
in censideration of wait Ida Marvoux promizcinge to execute a leat 
Biving alli her property upon Ser donth to the elaimante 

The cisigant accordingly rendered the ferereing service 
for said decedent from avout Rovembor 15, 1337, to June 1%, 1928, the 
Gate of decedent's death, and she died intestate without leaving any 
last wille 

During all these yenre the claimant continucuely and 
solely managed the sole and separate property of decedent, making 
mont ef the repsire with his own Hards, supervising omc directing 
those repaire that he could not meke simuelf, and collected rents, 
rented flate, adjucted teres, piace iumsvrance, and did everything 
necessary for the couplrte mansgement and contro) of seid real estate. 

The real estate at 2656 “Southport avenue, Chiesgo, was 
managed by the claimant for approximately 25 yearn, and the average 
erece ormusl rentele therefrom were $1260, making total rentale 
630,000. The reel eatate «t 1652 North Kecate avenue, Chiengo, was 
manazed by the clrimant for approximately 20 years, and the average 
grose sntual rentals therefrom were $840 a year, making total 
rentale of $16,800. The lover fiat ut 170l-% Kovth Woszert ntreet, 
Chicago, Was managed by the claimant for approximately “0 years, and 
the averagé grose a:runal rental therefrom wae G40 & yenr, 
total rentale of $21,000. ‘The cottage as the same adéress was 
managed by the claimant for spproximately 25 yeure, and the ——— 
gross smnual rental therefrom woe $700 m year, making totel rentals 
of £15,000. Total gross rentele were °81 000, and ¢ zensonephe See 
for servicts of the claimant g Gr 149,086 

the feregeing claim is mace without waiving any righte of 
the claimant te the property of the decedent usder the (tatute of 
Lercent and Distribution of the “tate of Illinois." 


The present trangeript doen not éiccloss that gaid claim 
ever was amended by the claimant. In the mext to the last paragraph 
thereof there is a noticeable error in the figures. ix per cent of 
$81,000 is $4860, and not $49,080, os alleged. Furthermore, the 
etated rentals on the four pieces of resl estate agercgnte 982,800, 
and mot $31,000,a5 olleged. “ix per cent on 962,800 ie $4968. 
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Adding this last mentioned figure to the other items of (1094 and 
$800, the claimant's total claim apparently is 6862. But ae te 
the item ef $1094, the claimant had slready reeeived, during duly. 
1928, the sum of ¢900, which as then claimed wan the amount of 
currency sSelenging te Bim in said uofety cdepoalt box. 

it further appesre from the vanserdpt thet during November, 
1929, there was a hearing on ti¢ claim in the probate court, at whieh 
evidence was introdueed on behnif of the claimant and alee on behalf 
ef the acminéetrater, and thet on Norembver 30, 1929, the probate court 
entered an order finding that the claimant “haw rendered servicers te 
the decedent during her Lifetime valued ot $36,400, whieh compensation 
was to be payable at her denth, and that whe died without paying the 
somes" and adjudging that the cloisant recever from eaid administrator, 
out of the assets of the eatate, “the sum cf (56,400, whieh is hereby 
allewec se a cleim of the 6th elese against the estate.” Yrom this 
juégment the sdministrator perfected an appeal to the eirewit court 
where, Guring Zarehs 1950, there wos the trial de novo ae stated, 
éuring which considerable oral and documemtary evidence was introduced. 
On Mareh 31, 1930, the cireuit eourt found the ieoves ugeimet the 
Claimant and entered the judwment against him ow firat sbove men- 
tioned. After the entry of the judgment Ustthews, on May 255 1950, 
died at the axe of 8° years, ienvine him surviving his three daughters 
Bellie Kirby, Julia Mille and Lowise Currier. Mrs. Kirby subsequently 
use appointed executrix of Vatthese' lest will (exewuted after the 
éenth of Ure. Marcoux), and was substituted as plaintiff in the present 
Cause in the eireuit court, ané therenfter she perfected in thie court 
the present eppeal from enid judgment of March 31, 1930. ‘t the time 
of the trial in the circuit eourt the public «dminietrator head not been 
able to discover the wherevboute or existence of any heirs-at-law of 
Ida Farcoux, d¢eceeveds 

On said trial in the cirowit court, Matthews made claim 
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for the entire estate of Mra. Marcoux, to the value in all of 

about 943,500, and consisting of gold coin and currency of about 
$15,000 and four parcels of unincumbered and improved real estate 

in Cook county of the total value of sbout $28,500. According te 

the statement of her counsel in his brief here filed this claim 

was based on “an gral contract between the parties (Mro. Marcoux 

and Matthews) whereby the decedent (Nre. Marcoux) promived to Leave 
her entire extate at her death to the claimant.® It will be noticed 
that this claim is materially cifferent fron the eme ae filed in the 
probate court. Counsel further states thot “the promise of Ida 
Marcoux wes made in consideration of Hatthews' services of more than 
35 yeare for her, in gzgolely conservinz, managing and enhancing her 
property, ané in further consicerstion of Hatthews heving delivered 
gli of his property to I¢s “nreowx during her Lifetime.” It will 
also be noticed thet counsel's statement, as to the “further econ- 
sideration” for enid claim for the entire estate, in at variance with 
Matthews’ actions, taken shortly after the death of Mre. Yarcoux, in 
' waking cleim in the probate court for, and obtaining an order for, 
certain furniture and household effects and said $1900 in currency 
and sxid $50 Liberty bond. And counsel further states in his brief 
that Mre. Harcoux's anid promise “was part of a pact between them 
(Mre. Kareoux and Matthews) that the suryiver would have the property 
beth had.” The main contentions of the administrater in the cireuit 
court were, and are in this court, in subetance (1) thet plaintiff's 
Claim (that there waa such a promise mace by “rs. Marcoux in her 
lifetime, or that there existed between her and Matthews such a pact 
or exprese contract) is not sustained by such clear and convincing 
evidence ae the lew requires; and (2) thet if there wae such a pact 
or express contract between them, it had for its basix their unlawful 
and meretricious relationship, which cont, imued unchangec from its 


inception prior te 1893, and, henee, the said pact or contract is not 


Ye fin at sxiev vde of , xo! «40% te Staten guage off, t02 
dxeda te yenorwme ona ales oLen te yaddadameo dma .00—6a9 taeda 
etnens feet covouged bag ooredsuoaioy te efeotadg, SROR ana GOC, 2£¢ 
o@ gad biese» 1008 gti suodn te evler Laged od to qemipe Boed, mh 
whale els hoki aves edsd ae mi Le eanne sod Fe dnonmieda eit, 
RUNDE OE > aid) seldieg od meowted gosataoe age aa” ne ascend sow 
“owned of den dmoxg ixvoo te .ovl) Seeaeves edd ydonede (ewedeget baa, 
‘eaetuoa we Life 21 "yimmntele oxy of déoeh ted te obpdes gzbdme xpd. 
‘oss si vost? un OO ad OTK deMEO TIES qiialisten af sinio sidt dadd, 
ges aot %e oudmeng one" 3 the aetase wag uat ivesee. «duos, s8adeng. 
asd arom to genkyxys ‘qvaddie® Ty meltetwdlence at eben saw gees tel, 
| and yatoouter ons alps rats sand VEeeaEo Mislag ef «tom, tet STARY es 
perevi tes mer tae aeons tan YW dedi otortanse znddus ef Sta 2 yfeeqgeng. 
_Akke att sondeints ao Gabtire aweetel ast od yeragowg eid Yo Lia. 
soo tedtsWi" ocd of ae «donaeteds o'Semawoo todd peadseg o6 ea da» 
Sthy numabay de st cotadag oxtine ats tet eieto Siow tet "aebdetebia— 
at ¥ HH103 a ou 19 fidwob gd? tadte cheweds sales ewmudtge teqpdedalé 
+703 jReox0 wp waktindde dive de 16% Muon stedeng ad? of whale gable. 
wavur nk GER binn bas adoetto bfeanwed ame sigtiercey Rissr9s | 
rotsd ate et eegabo caidin: Leammoy Beh »oeed Yoneehe oes Bon, das ‘ 
svat ‘apews a9 $3ag 2 to dag aon" satan btoa atawootel » eth gals, . 
esn8s0 04 ond eva Bivow yevivsun ot Ses? (awemtgal ome awpoTsl sant) 
dtu sto ade ah tetantelmiabe sds te aHod stad nee akan eit : “bad C908 
atintsatalg Somt (L) ootigdadwa st yieeoo side at ote bas eemer txHep. 
rodl ot au 09t0% sort ye bas paimerq 2 Howe guy oxedd Soult) mtato 
tong # oun ywedse ne ton menwied bosaixe stads sad? ro. poaksoret 
gatoutynoe tan sale tome ye peckadawa ton at (secxtaoe eeergze 10, . 
tong 8 ows new oxnst a dads (8) dow Rotsuper wal oa, ap gonodiva. 


ROP Se 


iotvateu shed? stead oot beh bari $2 amend _ aoe pw owsed dontdmon 6) Mes 
att mor? popaadony bowel ntnee seats aldeaottnser owetote i ae ’ 
sua ob Staton a sna at eaianeeenll | 








-5- 


legelly enforeible. 

Prior to 1893, Matthews hed « lawful wife. 4 few years 
after the denth of Mrs. Marcoux's husband, ané sometime prior te 
1893 (the exact time not being shown), he (Matthews) deserted his 
wife and his three @eughters, and went to live with Mre. Marceux 
at her home in Chieago. In 1893 Wree Yatthewe obtained a diveree 
from him. At no time therenfter were Natihewa and Mrs. Wearceux 
legally married, and there was no evidence to gupport a common law 
marriage, Their relationship at its commencement was unlawful and 
meretricious and continued to be such. %e was still Living with her 
at her home in Chienago when she ¢ied in June, 1925. They never held 
themeelves out to be married. “he retained the name of Ida Marcoux 
and was always so eslleé by her friends and neichbors. 

During the firet 10 or 12 yesre that Batthewsa Lived with 
Mra. Warcoux there ie no evidence that he rendered any household 
services for her in her home. ‘uring that time, and also from 1904 
until 1916 he conducted a hardware store on North avenue, near Ure. 
Mercoux's home at 1701 Kozart street, amd worked in the «tere daily 
and sometimes curing the eveninge. “ome of hie witnesses teetified 
that on cocasions from 1904 to 1925 they saw him doing household 
work at said home, such as keeping the place clean, washing dishes, 
making smell repairs, serubbing floors, ete. From 1922 until 1927 
@ women naned Saye did all the household work, «xcept cooking, and 
during the lnet yenr of Mre. Marcoux's life she, herself, did the 
cooking and ancther woman name Meck did the other househole works 

About the time that Matthews ceased to conduct the hard- 
ware business and store in 1916, Bre. Narceux caused a judgment to 
be entered agninet him in the superior court on his judgment note 
fer $2,000, ednted October 23, 1915, and payable to her order. This 
faet wae shown by the introduction by the odministrator of a certified 


copy of the judgment record. ‘uring the yeor 1917 and up te July, 
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1918, Matthews, apparently, wae net engagecé in any business. In 
July, 1918, when he wae about 75 yesrs of age, he commenced working 
as a vault attendant for the Yational “afe Depzosit Co., receiving 
& wage or salary of ©60 a month. He continuously sorked there during 
business houre umtil Jemuary, 1925. <fter that date 1s does not 
appear thet he had any regular employment. “hile working for the 
Safe Saposit Ce. he received in wages of salary the total sum of 
$1094. Thia money as received he gave to Are. Warcoux and at his 
requeat she put it in her safety bex for anfekeeping and had the 
package marked in his name. After her death acd upon the vox being 
epeneéd Shere was found to be 7900 in currency in the package, and 
said sum on his petition was paid over te him as sbove atatede 

4s to the claim of Hatthews' counsel that, during the 
entire period Matthews lived at Mrs. Mareoux's heme from about 1893 
to the time of her ¢eath in 1928, he solely managed, conserved and 
ephance¢e her estate, the <«vidence doce nol eupport the claim. “hile 
it appears thet at times he collected rents for her and at her 
request assistédher in managing anc caring for her severul buildings 
and properties, it also appears that for these servicer he wae amply 
paid. ‘uring all of the period he lived in Mrs. Wareoux's home and 
had his mesls there. And there ie ne evidence that ne ever paid to 
her anything for reom and board except the teatimony of the witness 
Louis Buchardt, whe testified in substance that he worked in Matthews’ 
store for a period of sbout 2-1/2 years, from February, 1912, to 
September, 1914, and that om several oecusioms during that period 
Matthews gave hin money with which to buy groveries, mecicine, ete. 
for Bra. Barcoux. 

Ané there ia no definite, convincing evidenee of any such 
express oral contract or pact between Vatthere ond Mre. Marcoux as 
counsel clsims. Bo writing evidencing or even sugeesting such @ 
contract or pact was intrecuced. the only testimony remotely suggestive 
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ef such a contract or pact ia thet of the witness (nna Hansehke. 
She testified in substance that she had known Mre. Narceux for 
about 26 years prior to her death; thet she usec to take trips with 
herj that in 1905 the two decided to go tegether to Vilwaukee, 
Viseonsin (a distance of less than 100 miles); that as they were about 
te leave Mra. Marcoux eaid to Matthews: “How, you know, Fred, the 
understanding is thet if I con't come back, what is mine ig yours;* 
that om another ocension in 1925 (about twenty years later) she 
(the witness) waa visiting at the Mearceux home and in Matthews" 
presence there was talk sbout » neighbor having died without having 
made a wills that she (the witness) anid that “thia wes going te cause 
@ let of trouble* and she asked Mra. Mareoux “How about yourself?s and 
that Mre. Mareoux replied: “That is sll settlecy thet is all on black 
and white; «het ise mine coce to Wr. Matthews." 

After reviewing the evidence we ore of the opinion that 
the circuit court was fully warranted under the law and the evidence 
in disallowing and denying Matthews’ onid claim to Mra. Marcoux'’s 
entire estate because of an express Oral contract or pact ae alleged. 
Im Wood veo Svang, 115 Ill- 13%, Lily it is seid: "It is also a well 
settled doctrine where an attempt is mace to effect a distribution of 
property different from thet provided by lav, by a contract resting 
in perol, the evidence relied upon to establish such a contract is 


looked upon with jealousy, and should be weighed in the moet serupulous 


manners" In Yallace vy. Rappheye, 103 Ill. 229, 241, our Supreme Court 
quotes with approval frow Grsham vy. Graham, 24 Ya. Ste 475, where 


it is esid in parts “ven if any such contract may be enforced, it 
ean only be when it is clearly proved, by direct and positive tentimony, 
ené when ite terms are ¢efined anc certain. The danger attendant 


upon the ssertion of such claims requires * * that a tight rein 


A atanea Collie 





should be held over them.” (See, alse, Anéerson Vv. 
300 Ill. 72, 80) Snrren vy. Shook, 506 id. 154, 161; Tanner v. Tanner, 
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326 ide 302, 3056) 

Inasaueh as in our opinion the existence of euch an oral 
agreement or pact between Nre. Msarcoux and Matthews as counsel claims 
was not sufficiently proved vy the evidence, we deem it unnsceevary te 
Giscuss the sdministrator’s es :cond contention as above stated, or any 
of his other grounds here urged fer the affirmanece of the judgment 
appealed frome 

Counsel for the claimant further contends thet the trial 
court committed reversible error in not allewing in evidence cortain 
portions of Matthews' cepesition, which eas taken on the eve of the 
trial in the cirewit ceurt and while he wes 1]1 at hie home. During 
the trial the administrater Imtreduscd im ovisience the eertified copy 
of the confessed judguent which in 1716 Myre. Marcoux Aad eaused to be 
entered against Matthevs on kia note payable to her order for $2,000. 
By the portions of the deposition referre? to Fatthews sought to give 
testimony explaining why that judgment wee entered. ‘nd his counsel 
argues that the teatimony was saimiseible unter the 3rd exception of 
section = of the Syvicemce anc Tepesitione Aet. Under the particular 
wording of the statute we do not think that the court erred in its 
ruling, but even if the ruling sere orvromeous it would not be « 
sufficient ground for » reversal of the judgment appealed from. The 
Case was tried by the court without a jury and uncer «ll the e videnee 
we think the court's finding and judgment were propet. 

The judgment appealecfrom is affirmed, 

APFIRMED. 


S@eanlau, 7. Jeo,» and Aerner, J+, econoure 
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WRe JUSTICE GRIDLEY DELIVERED THE OPINION OF THE COURT. 


In @ coram nobis proceccing, under seetion 89 of the 
Practice Act, the clerk's transcript discloser that on May 3, 

1930, the cireuit court entered the following orders 

“Thie cause coming on to be heard on pleintiffe' 

Genurrer to the motion and affidavit of defendant, “+ «+ Meyers, 
filec herein, after arguments of course] and due deliberation 

by the court said demurrer is overruled, to which plaintiffs 
exeept. Thereupon pleaintiffe pray an appenl from the judgment 

of thie court to the eppeliate court in and for the first dietria 
of Tllinois, whieh is sllowec upon filing herein their appeal bond 
in the sum of $2506, to be approved by the court within 40 days from 
this date, and 66 days time ia hereby allowed plaintiffs in which 
to file their bill of exeeptions.” 

In apt time an appeal bond was approved and filed and 
slso a bill of exceptions, and on “eptember 17, 1950, the transcript 
wae filed in thie court. It appears therefrom that on April 8, 1925, 
Plaintiffs commenced an action in once againat defendants in the 
cireuit eourt; that in their declaration they charged that by r eoeon 
of certain claimed fraudulent representations and acte of cefendants 
(who are real estate brokers) in connection with = proposed exchange 


of certein encumbered real estate of plaintiffs for other real 
eatate, they (pleintiffs) had been damaged in the sum of $9,8205 
that defendants appeared by attorneys and subsequently filed a plea 
of not guilty; that on lecember 14, 1926, on motion of plaintiffs‘ 


attorney the court ordered thet the cause be plaeed on the “paszed 


@ase calendars" that over two years later the court, of its own 
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motion and on June 12, 1929, ordered that it be “taken off ef the 
paseed cease ealendar and reinstated on the trial calls" that on 
Bovember 7, 1929, there wns an ex parte trial of the cause before 

a jury, - plaintiffe and their attorney being present, but defendants 
mot being present or their attorneys; thot upon evidence being heard 
the jury returned a verdict finding defendants guilty and assessing 
Plaintiffs’ damages at $9820; that judgement in that sum wae entered 
against defendants; thet after several terms of court had passed 
Gefenéants, om March 15, 1936, appenred and moved that the judgment 

be set aside, ete., becnuse of errors of fact; and tht the motion 

was supported by two affidavits. In the affidavit of Alfred KM. Rueben, 
one of defendants’ attorneys, it is slieged im substance that on June 
8, 1926, affiant entered inte a verbal agreement with plaintiffs’ 
attorney, whereby it was agresd thea: the ecnxuse be placed upon the 
Calendar of “passed cases,” that "no advantage would be taken" by 
either affiant or plaintiffs’ snid attorney of the others that if 

the cause should appenr on a trial calenda: each attorney would notify 
the other of thet fact and that no judgwent by 4 cfault should be entered 
against either of the parties to the Litigation without notice, ete.s 
that eaid cause appeared on eid passed case calendar for about two 
years; thet neither affiant ner defendants were notified that it had 
been taken therefrom and placed on « trial calendar and neither had any 
knowledge or were given any notice that 1t would be called fer trial 
on Sovember 7, 1929; and that suid verdict and judguent were allowed 
te be entered by plaintiffa' attorney in violation of his said verbal 
agreement with affiant. ‘The affidavit of “illiam %. Meyers, one of 
the defendants, corroborated that of Peuben and he further alleged that 
he onc his co-defendant have e good defense on the merits to the whole 
of plaintiffs’ demand, in that neither they nor either of them made the 
fraudulent representations or did the fraudulent nets as charged by 


Plaintiffs, and in that plaintiffs hed suffered no damage. 
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The trancoript further discloses thet in the coram nobis 
proceeding, on Karech 29, 1930, vy leave of court, plaimtiffs filed 
& special demurrer to defendants’ “motion and affidavits,” to the 
effect that the same were insufficient in law te confer upon the 
court jurindiction to set auvide said Judgment of Vovember 7, 1929, 

- the term in which it was entered having passed; and thet after a 
hearing upon the demurrer the court entered the interlocutory order 
or judgment appealed from «se firat above mentioned. 

After reviewing the precent record, we are of the opinion 
that the appeal sust be dismissed beenuse it te not taken from any 
fina} order in the coram nobis proceeding, which is to be conridered 
as a new suit (Eitchell v. King, 187 Ill. 45%, 4573 Domiteki ve 
American Linseed Co., 221 id. 161, 164.) It does not appear from 
the court's order that plaintiffa, after their demurrer had been 
overruled, elected to abide by their demurrer. If they had se 
eleectec, the court, BKaving overruled the demurrer, would coubtlese 
have set aside the original jucgment of Movember 7, 1929. (People 
Ve Crooks, 326 Ill. 266, 280; Chapman v. North American Insurance 
LOe, 292 id. 179, 189); but it coer not appear tron _/'Somnen law 
record that the court entereéd any euch finel order, and apparently 
plaintiffs hed the right to file an anewer or plen to defendants’ 
motion ané affidavits (which are regarded ae their declaration) and 
thereby form an issue of fact on the sliegations contained in seid 
affidavits and subsequently have a heering. (People v. Crookes, 326 
Tll. 266, 280-1.) 

Possibly the reason that the appeal wae taken from the 
interlocutory order is that the bill of exceptions, signed by the 
trial judge, contains the statement that “upon considerntion by the 
court of said demurrer, the court overruled eaid cemurrer and ordered 


that the judgment entered against defendants on November 7, 192%, 


he vacated anc set aside.” But we, as an appeliate tribunel cannot 
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lock te the bill of exceptions to detersine the extent or effect 

of a judgment orcer. That must be determined solely frem the 
judgment order ae contained in the common law record or record proper, 
which, in a suit et law, “consints of the proceas, * * the declaration, 
Pleas, demurrer, if there ir any} eleo eny Judgment upon demurrer, or 
other judgment, interlocutory or finnl.* (Ven Cott ve “prague, 5 Tlle 
App. 99, 101.) Im People v. Muhn, 291 Ill. 154, 16%, 1t is eoadds 
"It is the office of a bill of exceptions to bring before the court 
matters outside of the record propersend matters of receré eannet 

be ehown by such a bill. * * The record imports absolute verity 

and is the sole, conclusive and unimpeschable evidence of the pro- 
ceedings in the lower court. * * ‘The general rule recognized by 
courts is, that in the event of s conflict between the bill of ox- 
ceptions and the rv ecord proper the recerd will control as to all 
matters ehown and properly apresring in that record, and as to 
matters properly included in the bill of exceptions {t will prevail 
over mattere shown in the record preper.” 


Vor the wsnons indicated the present appealis diemiosed. 
APPRAL DISMIS'"EDs 


Seanlan, ?. Je» amd Kerner, J+, coneure 
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STELLA SKAMSKI and S0LLIi 
POLINSEY, _7 APPEAL FROM SUPERIOR COURT, 
Defendante. 
) 
COOK Courry. 
Om appeal of SOLLIS DOLINGKY, , 2 4 G , YT AR LOC 2 
Appellant. het &L elle O Fee 9G 


MR. JUSTICE GRIDLEY DELIVER! THE OPINION oF THE COURT. 


This is an interlecuiory appeal from an order of the 
Superior court, entered December 20, 1950, appointing the Citizens 
State Bank of Chicage an receiver of certain improved premises in 
Chieagoe The order wae entered in a foreclosure proceeding 
commenced on December 11, 1930. lelinsky eas served with summons 
on becember 15, 1950, but no service waa had om ‘tella Skameki. 

The trust deed soucht to be foreclosed is dated Geptember 
2, 1927. By it “tells “kawseki, a widow, conveyed the premises to 
the Reliance State Bank (complainant's then corporate name), trustee, 
as security for her eight principal promissory notes, aggregating 
$16,000, and ench payable to bearer. “ix of the notes, "A" to "F* 
inclusive, are for $1,000 each, - three ef them being payeble on 
September 2, 1929, 1930 and 1931, respectively, and three on September 
2, 1932. ‘The last two motes ("G" and "H") are for $5000, ench 
payable on September 2, 1932. All notes bear interest at the rate 
of & per cent per annum, payable semi-annually, on March 2nd, and 
September 2nd in each year, and the imterest payments ore evidenced 
by coupon notes. The trust deed contains the usual provisions, 
including one that in case of default of payment of ony part of 
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the indebtedmess secured, the grantor waives all right te possession, 
imcome and renta, and agrees that the trustee make take possession 
and collect the eume, and that the court, im which a bill ef foree- 
closure is filed, may appoint « receiver, with power to collect the 
rents, etce, Gurimg the pendency of the foreclosure suit and the 
period of redemption. 

In the original bill, after stutine the execution and 
éelivery of the notes amd trust ¢ced, compleimemt alleged that it 
became the owner and holder of a1] of the notesy that the prineipal 
mote "B" for $1,600, and due on September 2, 1956, ae well as all 
coupon motes, due on September 2, 1850, and aggregating $480, have 
mot been paids anc that eomplxinant files ite bill fer a foreclosure 
"subject to the continuing lien of said trust deed to secure the 
payment of notes “€" to *H*, both inclusive, together vith interest 
represented by the unpaid interest coupons which come due by their 
terms on March 2, 1931, and subsequent dates.” Yrom the allegations 
it may be inferred thst principal note "A*, ao well ag all coupon 
netes due prior to September 2, 195%, have been paid, and that 
complainant omly seeks « partial foreclosure for a due indebtedness 
ageregating $1480. ‘Gomplainant further alleged that the premises 
"are loented on 4457 sineslee ‘treet, in Chiengo, Illinoiss that they 
are improved with a three-story brick ovuilding which has three five 
room apartments, steam heat, and there is a two-car heated brick 
g*rage in the rears” and that compleinant is “informed and believes” 
that Sollie Dolineky is the owner of the eyuity of wedemption. The 
bill also prayed for the appointment of a reeeiver, ete. It is sworn 
te by ome “mil Meier, who in the offidevit says thet the allegotions 
contained in the bill “are true of his own knowledge and belief." 

The transcript further discloses that om ‘oturday, 
December 13, 1930, Sellie Dolinsky waa personally served with a 
written notice that on Monday morning, Yecember 15, 1950, at the 
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opening of court, complainant's solicitors would appear before a 
certain Judge (naming him) anc move for the appointment of a re- 
ceiver. It does not appear tho: eny such notice was served, or 
attempted to be served, om the other defendant, “tella ‘kamski. 
Om December 15, 1930, the appearamee of ollie Solinsky was entered 
and on the same day the court ordered that complainant's motion for 
a receiver be continued to December 14, 1930. 
On December 18, 1930, by leave of court, complainant 
filed an amendment to ite bill by adding a persgraph containing 
additions) pllegations that the premises are “inadequate security” 
for the payment of the indebtedmeseas thot it "will be neceseary" 
for complaimant to resort to the rente and profite for such payment, 
that “waste hae been committed;” that the premises ore “beimg allowed 
to deteriorates" thet tenants “are threatenins to move unless heat 
is supplieds* and thet unless a receiver is appointed the “possibility 
of income return® from the premises will be "materislly" injured as 
@ result of the failure of the owner to supply heat. ft will be 
moticed thet these saliegatioms sre mere conclusions of the pleader. 
Wo facts are statec te support any of them. Furthermore, in the 
affidavit of snid mil Meier to the amendment, he swears thet the 
"facta set forth thercin are true of hic own knowledge and belief." 
Om the some day compleinant filed a petition for the 
appointment of a receiver. It is signed in complainant's name 
by Martin T. O'Brien, its vice president. Im the offidayit saccom- 
panying the petition, sworm to by ('Brien, he states that he has 
read the foregoing petition and that *te hie own knowledge and belief 
the facts therein stated are true." But the jurat bears date “*pril 
24, 1929," - 2 date about twenty months prior to the 
filing of the petition. Im addition to repesting some of the 
allegstions contained in the original bill before the amendments 
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it in alleged that “upen imepeetion® 1t appears that the vuilé ing 
is "in need of repairses" that the premives are “insuffietent 
security” for sil of the indebtedness; that “the character of the 
neighborhood has materinily changed within the past yearg” that 
the building “is being allowed to deteriorates" and that "it will 
be meceasary thes this complainent resort te the renta, etee, in 
order te secure payment of all of the ingebte@¢ness.” The prayer 
of the petition is that ome by (» Limbark be apyointed reeeiver, 
with power to collect the remie ond to take chorge of and manage 
the vuilding and garage. 

Gn Secember 26, 1930, the court entered the order 
appealed from. efter reciting that the trust deed conveyed as 
additional security the rente, ¢te., of the premises and certain 
other provisions of the trust deed, it is further recited that 
the premises “are being allowed to deteriorates” that they will 
be “inauffictent and questionable sewurity" for the payment of 
the indebtedness} that “the eharecter ef the neighborhood hee 
materially changed «uring the past year3" amd thot “it will be 
necessary for the complainant io resort to the rents, etar, of the 
cuildingsin order to wecure the payment of the indebtedness.” It 
ie them ordered and decreed that the Citizens ‘tate Bank of Chicago 
be appointed receiver of the premises, ani directed to take charge 
thereof and to collect the rents, ete. smd the order coneludest 

“Amd, it further oppesring that notice hag been served 
upon the owner of the squity of recemption of said property, upon 
hesring and for good cause shown, the vond on behalf of complainant 
is hereby set in the smount of Pive Mundrec Vollars, to be filed 
in five days with surety to be approved by the courte” 

The tramsecript does mot dieclose that within aola five 
days complaimant filed its bone for $50, but, apparently, the 
receiver took possession of the premises, and on Yecember 50, 1950, 
the court, om the receiver's motion and petition and over Jolinsky's 


objection, ordered thet one John A. Blake be appointed as solicitor 
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for the receiver. On Jonuery 1l¢, 1951, within apt time Telinsky 
filed his appeal bond with the clerk ef the Superior eourt and 
subsequently his sppesl from aai¢ order of December 20, 1930, wag 
éuly perfected in this court. 

Counsel for complninant, im their orief here filed, cencede 
that the allegations of complainant's petition (filed Lecember 20, 
1930, but sworn to about 2° months prior thereto) eanmet be considered 
on the queetion whether the appointment of the reeeiver is werranted 
by the record, and state thet “complainent ia willing te reeset ite ease 
on the bill, as amended, without the support of enid petition.” It 
will be observed, Kowever, thet numerous findings of the court, cone 
tained in the order appealed from, are based solely on the allegations 
ef the petition. 

After reviewing the present trenseript we wre of the opinion 
that the order appealed from, appointing the receiver, wan improvident- 
ly issued. Ho such facto «re alleged in the original bill aw are 
sufficient to warrant the appoimtment of « receiver. nd mere cone 
Clusions rather than facts are stated in the amendment to the bille 
Furthermore, neither the original bill mor the amendment are preperly 
verifiec, and it dees mot sufficientiy appear thst, prier to the ree 
ceiver taking possession of the premises, complainant complied with 


the court's order that a complainant's bond be filec within five days. 


(See, Chicago Title & Trust Uo» ve Bickley, 255 Tll. Appe 45, 485 
Grabowski vy. Meclaskey, 257 ide 484, 487+) 


Aecordingly, the order of lecember 29, 1950, appointing 
the Citizens State Bank of Chicago an receiver of the premises in 


Quen tion, is reversed. 
REVER SLD. 


Seamlan, Pe Js, and Kerner, J+, concure 
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G@. Ae Be KOHLER, doing business 
as KOHLZR BROTHERS, 
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COUNT, COOK COUNTY. 
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MR. JUSTICE KERWER PSLIVERTY THE OPINION OF THE COURT. 
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IRVING I, STONE, 
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Appellee. 


This ie an action in ascumpsit brought on February 21, 
1928, by plaintiff, G. A» ‘+ Kohler, againet defendant, Irving 
I. Stone, to recover $5500 claimed to have been loaned by plaintiff 
to defendant, heard by a jury, resulting in a verdict and judgment 
in favor of cefendant, and «a special finding that the transection 
was not a loan, and from which plaintiff appealed. 

Plaintiff's declaration consisted ef the common counts, 
affidavit of the amount due anc bill of perticulers stating, 
"plaintiff seeks to recover from cefendant $5500 loaned by plaintiff 
to defendant upon his promise to repay the seme within ao short time, 
with interest at five per cent per annum." The defendont pleaded 
non assumpsit and in his affidavit of merits denied thet plaintiff 
at any time loaned him any sum of money whatsoever. 

Under the iseue made by the pleadings, plaintiff urges 
that defendant was restricted and limited to preving that the 
transaction was not a loan. in other words, that affireative 
evidentiary facts may not be introduced to support a negative defenses 
Section 55, Ch. 110, Cnhill's Rev. ‘tate. provides: that where a 
Plaintiff files with his declaration an affidavit of claim, the 
defendant ehali file with hie plea, an affidavit of merits, specifying 
the nature of the defense. Plaintif’ testified thet he loaned defend- 


ant $5500 and related the circumstances under which he claims he 





te Bote. 
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G@id so, while defendant in his testimony cenied he borrowed the 
money and he related the cireumsetences under which he obtained the 
two checks representing the “5500- It is not necesuary that 
evidentiary facts be pleaded. Facts constituting « defense are 
those facts which the evicence upon the trinl will preve, and not 
the facts which will be required te prove the existence of such 
facts. In Firestone Tire Yo. vy. Sinsburg, 285 Ill. 152, at pe 136, 
the court said: “It is mot required that the defendant should state 
the evidence but omly the ultimate fecte which would give netice of 
the mature of the defense.* "e are of the opinion that the court 
was not in errer in porwitiing defendant to show his affirmative 
éefenee by which he claimed that the two ehecks in cuestion were 
mot a loan. 

The evidence discloses that plaimtiff is engaged in 
manufacturing and selling a patented device invmted by defendant 
used by newspaper publishers for feeding paper to prewvses. Defendant 
is seventy-five years of age anc for meny years woo mechanical super- 
intendent of the Chicxgo Dsaily News, where he naw been employed fer 
fifty years, earning $20,000 a year. On June 13, 1900, he assigned 
his rights to the invention to plaintiff and in the assignment plain- 
tiff agreed to pay toe defendant « royalty of ten per cent of the 
actual cost of ench machine manufactured by plaintifi, anc five per 
cent for engineering advice. Thies agrecment was replaced by another 
agreement dated July 11, 1907, in which defendent relessed plaintiff 
from the obligation to pay any comission as royalty or for engineering 
advice, for which defendant received 48000 ffom plaintiff. 

On March 36, 1923, plaintiff receives a telephome eall 
from defendant asking him to enll anc see hin. “laimtiff tentified 
that he went te defendant's office where defendant informe him he 
éesired a loon of $5500, to be repaid shortly, with which to purchase 


add aevotsed od betwen Ywoubiesd wld mt @aabaeted aftdw cos Dab 
etd senhetde sf Aoide xo dew asoned ements wid Si¢alsx of bre yeetont 
wads virnatoor ¢om eh JE = .t08B4 ont? gn tana otgoT ade sric ows 
ots saestsh » yatiudtinase etont sbohanla ad boat wishdmobive 
for tam ysvorg (Livy ieltt and ogy somehive oft dotsw atont sends 
down te sorsdetxs of? ovegg of betinpot of Liter add atont ad 
 \eeE cq fe QSer .121 Q6 qggendeste sv dee ont? smetestet nt = -adeat 
egete siveda sccabaeto) and dusts hashepot Seas at 7 phies suse oad 
tc sation ovis bidow dotdw waits odnnt Ie eit? “ee Prd prumbtvs ‘end 
ftw et test wokalee e629 To sue o “sonmeted ont be stmtan aft 
avivnertTta «bd weds Oo thetacted pelseloneg BL torte mt son aaw 
‘gest aolieouwy of ateotie ows off Sans tended of delte ye eaneled 
i ; eteol a Sen 

at begege> ot Ttnabeie dekd seaeloeth wenssive oft %< 8! 
thabaste> ul sedmevet catveb tedastee o putlion bu patentee tenis 
tesbnstell sasecsuq of toyeq galbsel sb? ovedelivmy ceqeyawen ys beam 
vee 5 apnea ane wine Qitent “ret arte sen % pity wrens paca 





ibibo ort .o0eL s8L nwt wt stae% # 060,020 gaieres adnan: 
hale deeansives «SY mi bie TRIRiety oF mohiwernl soe OF pteigtd ala 
od) Yo fee 19q wed Lo UPLexyes w textes ted od Yey HF Hovtge Whe 
oy evi? bay .Wivatede YW oeeieOM ona: Sidtdvam Hed te swed Landen 
totdone yd Seoelgex saw tuemostys ald? .svtvbe yabrrerttga sot sm 
TWkvwlele becaelox suodioted swkee at .VOCE QL etwt Betas dames! 
gatrveniyas tot 10 yalayor eb motendamae qe Yoq oF ‘wtoktiwgsive este meat 
| sTIkiatslg mots OG08E devivoer daedueted Moldw rot (wolves 
| fhao emadgeLes 2 bovbeoot Tlimialy 480k (OC Meta ad Oe 
hoktites? Vikemtall sutd Ose Sad ffeo G2 ots Yatada desinetes aot 
gut tel Somre%et sandestss gtedw estite 2 fandnetes oF Yaow Set Tue me 
enalo ang od doidw déiw .yLizado akaget ad ‘Of .0088S to tel a bexteos 


HAY oes re Sn & i nga Shee wea R f are o Ott rf w “ oye PNLeY ae 











-je 


an automobiles that plaintify replied, “he did mot know whether er 

mot he could make the loan, But he returned to his office and had 

his auditor prepare a check payable te defendant for $500, and the 
auditor delivered the check to defendant." Om the reverse side 

of the check when offered in evidence appenred the word “lean”, which 
aefendant indorsed and delivered to Paulman @ Company, from whom he 
purchased the sutomobile. The auditor did not testify when he placed 
the word “lean* on the check, and the defendant in testifying stated 
that ne never saw the word on the back of the check. Plaintiff 
further testified that om April 3, 1925, he enlled defendant and re- 
quested him to go to Carter's office (plaintiff's attorney). Both 
parties mes there, cefendant being accompanied by one Bremner, who was 
excluded from Carter's office by the plaintiff; plaintiff teetified 
that he told cefendant he wanted him to execute an agreement to repay 
the money; that he did not owe him any money; that he had releases 
signed by defendant when ne (pleintiff) bought the patent in 1907; 
thereupon defendant got furious; then followec a heated convereetion 
between the parties, but fimally plainmiifi talked to his attorney and 
said to him, give him (defendant) the check, se he did not want defend- 
ant's enmity; that he told defendant he would give him the check and 
make the loan, vut he (defendant) must repay it, and that defendent did 
agree to repay its; thereupon the $5000 check wos given to dfendant. 
Carter was not called as a witness. This check was also drawn by 
plaintif¢'s auditor and the word “loan* appears thereon. it further 
appeared that defendant took the check, left Carter's office and 
entered an elevator; arriving at the street floor, he noticed the 

word “loan” on the reverse side of the cheek. At that moment plaintiff 
Came out of emother elevator end defendant called his attention to 


the word "“loan®, to which plaintiff replied, he was in a hurry and 


could not stop. Plaintiff further testified that the following 
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morming defendant telephoned anc advised him that the word “loan” 
sppeared on the check and that that was not rights that he then 
said, "It makes no cifference, it is a loan, whether the indersement 
wentions lean or net, you oan scratch it out if you wish.” 
Defendant's version is that on Mareh 30, 1925, he told 
plaintiff he must have some commission right eway} thet nothing wae 
sai¢ about a loanj that at Carter's office on April 15, 1925, nothing 
Bae said ebdout a “lean” te himg that he was in Carter's offiee claim- 
ing that plaintiff owed him moneys that immediately after Carter gave 
defencant the check he (cefendent) left. Ae he was lenvang the 
elevator he motice¢ the worc "loan" om the cheek and at that moment 
eaw plaintiff lmving another elevator ond he sald to him, “you have 
‘lean’ on here, it does not belong here.” Plaintiff repliec he was 
im a hurry. The next cay he culied plaintiff and wos told by him te 
serateh it out (referring te the werd “lean’). He further testified 
that the $6500 was mot for any money due him that wae earned from 
July 11, 1907, to lay 1, 1919, and thet after May 1, 1920, he did 
mot de «anything in connection with ony installation involving the 
patent. We alee testified that the $5500 war not a gift. 
Among the errors assigned is the claim thet defendant's 
counsel made improper and prejudicial satetements during the trial 
end in srgument. in the estate of the record in the imstemt case 
it was essential thet the remarks of counsel should have been kept 
within proper restrictions and the trial so conducted as net to 
improperly prejudice the jury for or agaimst either party. In his 
opening statement defendant's counsel said: “ * * * we shall show 
you that Kohler head made a fortune out of thie invention. * * * 
we shall show you that he mace $1,000,000° * * * Kehler at that 
time could better afford to pay #5000 te Gtene for an invention than 


he could afford te antagonize “tone, because the invention was 
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waking Kehler so much money. * * * ‘tone was agnerting rights 

that he claimed were due him from royalties. * * * Kohler, if he 

had a release, wae willing to make « cift ef this $5600 - that 

he wan not willins to antegomive “tone by asserting that release 

for $2600 on an invention werth 71,000,000." To these statenents 
Plaintiff's counsel cbhjectec an¢ the objections were sustained, 

During the progreas of the trinl, the court endeavered to ascertain 
éefendant’s defense, and various colloquies teok place with the court, 
end defendant's counsel ssid: “If se «a matter of fret Sr. Kohler at 
the time of this $5509 transaction hed wade 91,990,900 out of this 
thins, he cave these two checks to “tone because he would rather cone 
cede the truth of whnt “tone waa claiminc, namely, thet ‘tone had 
royalties owing him, than to assert his apparent, so-callec richte 
under the relesse." ‘4nd durine crogs-excminmetion of plaintiff, defend- 
ant's coumsel sanidt “I will have to co back ord urge that if he had 
sold 407 re@ls, ac he testified he had done wien he was im a case in 
the District Court, at a net price of $1,300,000, that is a factor 

in the ense. If he wae making money out of it, 1t would not pay him 
to aszert his rights deter Mite leans .% another place defendant's 
counsel claimed a freud hed been perpetrated on defendant, and the 
court again inquired what wee the defengse, ané couneel said, “It was 

a gift,* and iamediately followed by ssying: “I cannot label things. 
What Kohler did it for was #0 «2 not to antagonize “tone, but with 

me idea of getting it back. * * * to avoid revesling to ‘tone that he, 
Kohler, hed gotten Stone's invention, worth over $1,000,009 for $500--" 
A moment later, he said his client obtained the money from plaintiff, 
“on account of csmmiesions;" and in his closing ergument to the jury 
lhe seid: ‘*He knows thet he has got this invention from Stone back 

in 190°, and knows that it has produced a mint of money. * * * There 


is evidence here * * * that there were some 300 et 40° of these reels 
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sold, at a price of $4,000 for each reel, which makes en imposing 
total of 81,200,000." “Stone, there he is, a lamb in a lion's den. 

* * *® He is a mechanic, a man skilled in inventions, not a man 
skilled in accounting and business relations. “hat a comparison! 
Kohler is in business for himself snd haz been for years. Kohler 
keeps meticulous disriee from 1900 - * * © from the whole picture it 
is evicent that what Kehler figured wes this: $5500 paid out in order 
to make $100,000 is good business." 


In o clear case the court will reverse a judgment because 
of the improper conduct of counsel. (Wabash Ay. Co. ve Billings, 


212 Till. 373 Chieago Union Traction Coe ve Louth, 216 id. 176.) 
It has been held that it is errer to refer to the riches and business 


success of the defendant. (Chicsgo Union Traction Co.» ve Lauth, 
Supra; Kaufman v. Helmick, 212 Ills Appe 103 illiamson v. Hirsh, 


Stein & COos 147 Illes App. 509.) 
After mature consideration we have been led to the conclusion 





thet these remorks tendec strongly to divert the minds of the jury from 
the real issue to be determined by thems they were calculated to, and 
éid in our opinion, give rise in the minde of the jury to thoughts 
prejudicial to the rights of the plaintiff notwithstanding the court 
had sustained the objections of plaintiff's counsel, anc the remarks 
in the closing argument were not justified by the evidence. Under the 
evidence in the instant case, the jury might have returned a verdict 
for either party. Where there is n conflict in the testimony the couse 
will be reversed if improper and prejudicial argument is mace. The 
effect of such misconduct cannot be measured, and the only remedy is to 
grant anew trial. (Mattice vy. Klewans, 312 Ill. 299.) 

The judgment of the Superior Court is reversed and the cause 


is remanded. REVERSED AND REMANDED. 
Seanlan, P+ Je, and Gridley, J+» coneure 
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KAZIMER KXLPSAS and ANNA AELPSAS, 
Complainants and Appellant 


vs. 





THE WHITE BAGLE BUILDING AND LO 
ASSOCIATION et al., 
Defendanta. # 


APPRAL FROM SUPRRIOR 
COURT, COOK COUNTY. 





PRABK J, HRITMAR, 
Crose-Complainant and Apoeliee, 


me ee ee ee 
; 
A 


Ay, 


f-. p, (rR ey Q/ 
wre JUSTICE KERKEK DELIVERED THE OPINION OF THE COURT, 


By thie appeal the cross-defendanits seek to reverse a 
decree of the Superior court entered July 6, 1940, as modified July 
16, 1930. The auended bill filed by Kazimer Kelpens ond Anna 
Kelpeas alleges, inter alia, that they are the owners of certain 
Peal estate therein described, having sequired title thereto by 
deed dated June 10, 1912; that after they purchased the real estate 
they constructed s building thereon and since 1912 they have been 
in continual, ‘aetual possession thereot; that there appears ef 
record a warranty deed purporting to be executed by them conveying 
to Josef Korezewski on Octcber 4, 1912, the real estate in question; 
that they never signed it or authorized any other person te sign it 
and that it is a forgery; that they first learned of the existence 
or the deed on June 24, 1925; that there also appeare of record an 
alleged trust deed dated Cetober 8, 1912, from Korczewski and wife 
to Frank J.Heitmann to secure $3,500; also two alleged mortgages 
dated January 6, 1913, ond June 21, 1920, from Korezewski and wife 
to The White Hagle Building and Loan Association to secure $5,200 
ana $7,500, respectively; that they never signed any papers or 
_ decuments te or fer The White Hagle Building and Loan Association 
and never dealt with it ond never received any money from Heitmann 
or from the asseciation, and that said trust deed and mortgages are 
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forgeries, snd they pray for the reseval of the deed te korezewali 
and the trust deed to Neitmann and the mortgages toe The White Wagle 
Building and Loam Association as clouds em their title. YFrank J. 
Heitmann answered, denying the deed to Korezewski and the trust 
deed te him were forgeries and averring that Korezewski desiring te 
erect a building, procured frem the Heitmann Lumber Company a loan 
of $3,500 through Brune ¥, Kowalewski; that Heitmann Lumber Company 
sold the notes to Frank J. Heitmann; that the makers of the notes 
paid all interest up to April 8, 1925; that horezeweki used the 
proceeds of the loan in the erection of a three-story brick fat 
building; that the Heitmann Luober Company and Frank J. Heitmann in 
paying out the $3,500 relied upon the faith of the public records 
of Cook County without any notice ef any claim ef Kaszinmer and Anna 
Kalpeas; that since the filing of the bill Heitmann first Learned 
that the delpsas in June, 1912, had neither meney nex credit with 
which to finance the erection of the building; that on Oetober 4, 
1912, the Keipsas conveyed the title to Korezewski to enable him to 
borrow money; that Korezewski procesded tu ereet the building and 
applied to the Heitmann Lumber Compeny for a loan of $3,500; thet 
the losn was made and Korczewski completed the building and turned 
it over to Kazgimer Lelpsas and Anna Kelpsas. Frank J. Heitmann also 
filed a eross-bill, praying for a foreclosure of the above stated 
trust deed. The White Hagle Building and Loan Aarociation also 
filed a crose-bili, praying for the foreclosure of the mortgage for 
$7,500, dated June 21, 1920, The cnuse was referred to a master, 
whe filed his report and supplemental report, recommending a decree 
as prayed for in the amended bili and that the eross-bilis be die- 
missed, Objections were filed to the reports by Frank J, Heitmann, 
which were ordered to stand as exceptions; no objections were filed 
by The Ghite Eagle Building and Lean Association and it has abandoned 


its crose-bill. After a hearing the court entered a decree 
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dismissing the amended bill for want of equity and granted the 
fereclosure relief prayed for by Heitmann, Kazimer Kelpsas and 
Anne Kelpsas prosecute this appeal, 

The material fucte sre that on Juns 10, 1912, cross. 
defendants purchased two vacant lots and commenced the conatruction 
of » sixeflat building on one of then, to cost 38,700, to be paid 
out of mortgages which the general contractor wae to procure, ‘They 
were to pay $2,000 when the building progressed to the second floor, 
Stenislow Anuezauski was the general contractor, No money was paid 
te Anuczauski and he etepped all work when the boilding was under 
roof. Grossedefendantes were then referred to bruno ¥, Aownlewski, 
a mortgage banker, for the purpose cf securing funde for the payment 
and completion ef the buliding:; as they spoke no Bnglish they car- 
ried om negotiations threugh their filteen year old daughter; they 
arranged with him to take cnare of the finaneing, he to pay all the 
lien claims, they te repay ali advencemonts made by Kowalewski by 
making monthly deposits at his effiee., During this vieit to Kowalew- 
ski's office they executed 2 deed to the property to Josef Kerezew- 
ski, who was the mason contractor. the building was completed on 
December 6, 1912, at which time croes-defendantea took poasession of 
the flat building and have remained in possession of 1t ever since, 
The contractor and sub-contractors were all paid. On OCetober 16, 
1912, there was filed for record a deed, dated October 4, 1912, pur- 
porting to be executed by cress-defeniants, conveying the property 
to Eorezewski; the deed waa vigned by the “marks” of the grantors, 
with two witnesses, and acknorvledged before Kowalewaki as notary 
public. On Getober 5, 1912, EKorezewski executed a deed re-conveying 
the property to erose-defendante, which deed wae not delivered te 
them nor recorded, it being discovered after the death of Kowalewski 
among his files, Om October 11, 1912, a trust deed given to secure a 
note for $3,500, dated October 5, 1912, was filed for record. This 
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trust deed conveyed the previises in question to Frank J. Heltmann 
as trustec, as security for the (55,550 mote. The Heitmann Lumber 
Company, at the solicitation of Lowalewski, advanced $3,500 on the 
security of the Korezewski trust deed and notre. Before doing ao, 
Frank J. Heitaann exaxined the records and the property, which wae 
then under conetruction, but did not interview crosa-defandants 
as he 214 not knew of their interest. Frank J. Meditmann purchased 
this trust deed and note of the Heitmann Lumber Company six months 
after their execution. On January 7, 1913, a trust deed given to 
secure the sum of $5,200 borrowed from The White Hagle Duilding 
and Loan Assceintion, ras executed by Korezewskhi. This trust deed 
the court in its decree found tied been paid and satisfied, After 
croes-defendants placed the matter in chai ge of Aowsleweki they 
made regular payrents of money to him continuously until his death 
in 1925. They paid him $12,000 which was credited in a bank de- 
posit beck given them by Kowalewski. It is not clear how much of 
the meney Lowalewski actually applied upon their debte. Lowsleweki 
paid the semi-annual interest on the deitmann trust deed until 
April 28, 1925, and made some payments on The White Kagle Building 
and Loan Association mortgage. Cross-defendante, however, pald 
Kowalewski more than they ever received credit for. 

The evidence aleo diccloses that ALazimer Aclpsas and 
Anna Kelpsas claimed that they had executed to Kowalewaki only two 
mortgages, aggregating $6,500, and no other papers, and that they 
never signed by “mark,” and they denied having executed or autrorised 
the execution of the deed to Norezewsxi. 

The authenticity of the deed to Kerezewski is the only 
disputed question of facet. Counsel for crosse-defendaite frankly 
_ goncede that the forgery cannot be proven alone by the testimony of 


the oross-defendants. Both cross-defendante testified salateen years 
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after the alleged ovcurrence that they could write their respective 
names ani that neither of them ever executed any instrument by 
“mark,” while the evidence shows definitely that Mre. Kelpsas 4id on 
Jume 10, 1912, in executing the agreement for warranty deed, in pur- 
suance of which they purehssed the property, sign her name by “mark,* 
In addition to the testimony of the eross-defendants, one Stanley 
Lacosus testified that in 1912 he boarded with cross-defrendants 

and that he was present when they talked with Kewalewski; that 
nething was said about giving = deed to Korezewski and that they 
aid not sign by “mark,“ and that mo papers were signed except the 
mortgages. The record also discloses the testimony of a daughter 
ef the cross-defendante, who wae fifteen years old in 1912, that 
she was present at Aorezewski's office ani taat her parente did n@ 
sign their nam@w by “mark,” and « handwriting expert gave his opin 
ion, based upon a comparison with a genuine “mark” of Ars. Aelpsas, 
that she did not place her “mark” on the Korezewski deed. Thia 
expert had for comparison only one small eross placed on the June 
10,1012°, eontract for warranty deed, admitted to be her genuine 
“mark.” Where the mame of the person is written by another and he 
makes @ orces mark, there is nothing distinetive to fix its 
identity. (Watts v, Kilburn, 7 Ga. 366.) in tne case of Travers 
y, Snyder, 38 111. App. 379, the court said (p. 362): 

"How can simply a mark be recognized as that of any par- 
ticular person, without any proof of any particular characteris- 
tie by which it can be distinguished? And it seems to us that 
it proves nothing that one cross or mark is iike another. It 
seems to us that it would be very unsafe, and iecad to dangerous 
results, to sallow such comparisons to be wade and taken a8 evi. 
dence, unless at least some proof were made that the defendant's 
mark had some established characteristics, like a handwriting, 


that would enable it to be recognized. A mere cross or mark 
can not be er ppg! and it taerefore stands for itself alone.” 
x 


(See aieo Gildan Ys Perk ingen. 4 Rand. (Va.) 525; Jones v, 
Hough, 77 Ala. 7. 


We have made a careful examination of the record and 


are of the opinion that the Sorczewski deed is the genuine deed of 
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the croes-defendants, and tuat it was executed ao aw to enable 
Korezsewski to borrow money to pay lien claima. 

The principal contentions of the ercaa-defendants 
are that in equity, payment te the criginal lender discharges 
the debt, and that all defenses against the trust deed and notes 
dn the hands of the original taker might be asserted against 
subsequent purchasers, and cite Gemkow v. Link, 225 lil. 21, 
Eing v, Harpster, 306 I11. 202, and several other cages that 
follow the rules stated in thove cases. In the instant case 
Kowalewski was not the mortgagee; he was never the owner of the 
trust deed and notes, it clearly appearing that after Anuczankk4 
had stopped the work because fo money wae being paid, the eronas- 
defeniants were referred to Lowaleweki for the purpose of securing 
funds, and he, as their agent, negotiated with the Heitmann Lumber 
Company for a lean, snd the Seitmann Lumber Company on October 29, 
1912, paid to Lowalewski tie $3,500 upon the note of Lorezewski, 
the reecrd not disclosing that Aowalewski up to Uctober 29, 19142, 
paid any part of the gum represented by the $5,500 note to 
Korezewaki or for the benefit of the cross-defendante, but it does 
appear that after the payment of the $3,500 to howalewski tie 
general contractor and all the sub-contractors were paid for 
materials and labor furnished by them, It further appeare that the 
payznents, aggregating $12,000 shove noted, made by the cross- 
defendants to Kownlewski, commencing with a payment of 9137.50 on 
October 20, 1913, down to March 16, 1925, are designated in the 
receipts given by Kowalewski in various eays, such as, “On account 
of contract;" “To be paid to B. H. ¢.3" "Te be applied on let;” 
"On account of building;" "In account with;” “For sundries;* 
“On account of real estate loans;” clearly showing that all the 
payzents being on the basis of some specias contract or arrangement 
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they had with Khowslewski, the precise terwe snd conditions ef whieh 
we sre unable to say, but after an exsuination of the entire record 
we are of the opinion that Kowaleweki in reeeiving the paywents was 
acting as agent for the cross-defendants, and that such paywents 
can net be construed as applying on the Aerczewski note, due five 
yeare from ita date, and that the rule announced in Convor vy, Wahl, 
336 111. 136, that where one of two innocent persone must suffer 
by Freasen of the fraud or wrong conduct of another the burden must 
fall upon him who put it in the power of the wrongdoer to commit 
the fraud or do the wromg. We have aleo considered the contention 
ef counsel for erosg-defendants that Ceitmwann was negligent in 
falling te inquire of the rights of the parties in possession of 
the property in the instant cage and that he be required te suffer 
the loss sustained by Sowalerski's fraud, ond find no merit therein. 
The decree of the Superior eourt will be affirmed, 
AFFIRMED. 


Scanian, >. J., and Gr&dley, J., concur. 
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RICHARD B. SCHMIDT, HUGH KM. G yon 
GARDEN. and GAL Ae KRIKSON, a ) 
eprom hae 94 Going business ) 
as SCHMIDT, GanveN and SHIKSON, } APPEAL PROM CIRGUIT 
Appellees, 
) COUNT, COOK CoUnTY, 
Ve 
Ye Ee DOODORYAER , Cc) fe €% ma \ 
Appellant. @#G21.A.630 


MR. JUSTICE KEXWER DELIVER THE OPINION OF THR count. 


This is an action in assumpsit brought by plaintiffs 
Richard %. Sehmidt, Hugh M. 3. Garden and Carl Sriksen, against 
Gefendant, "+ He Doodekyan, for professional fees for drawing 
Plans and specificstions for alterentione und additions to a 
hospital, heard by a jury, resulting im a verdiet and judgment 
in favor of plaintiffs for $50, from whieh defendant appealed. 

Plaintiffs’ deeclerstion consicted of the common counts, 
and the defendant pleaded non ascumpsit. There is mo denial 
that the services were sendered, but the defendant contends that 
the plans and epecifientiony were to be for a hospitel to cost not 
more than $35,200 to $40,000. The lew 1# well acttleéd that where 
the contract for the érewing cf plans and specifiertiona provides 
thatthe builcing ia net te cost more than a certain eum, the 
architect is not entitled tc compeneation where it appears from 
the evidence that ithe cout of the building grossly exceeds the 
sum agreed upon (iéa Street Methocint Npiscopal Chureh v+ Garnsey.s 
66 Ill. 132) Williar vs Mogle, 109 Md. 75s Felthom v+ Sharps 
99 Gu. 2603 Pieree ve Board of Seugnsion, 211 MW. Yo Supe 7883 
5 Corpus Juris 262), but if after the plane and specificstions 
are drawn as conteuplated by the parties in the firet inatance, 
they dint changed by the owner as to increase the coet of the builde 
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ing, the architest is entitled to compensetion. (illinr ve Nagle, 
115 Mé. 6143 Martin v. Melishon, 271 Pac. 11143 Boswell y,. Draper, 
149 In. 725.) 

Riehard &. “ehmidt for plaintiffs, testified subatantially 
that om Jume 16, 1925, plaintiffs offered their services ac architects 
to defendant for «= charge of ten per cent of the cont of the remodel- 
ing of cefendant's hespitels thst they made a sketeh of the exioting 
builéing and the proposed additions; thet on Jeptember 24, 1025, they 
wrote cefendent that the prepossle they received would indicate that 
the remodeling vould cost at icast $55,000 and possibly $61,000, 
conméitioned on the atate of th: buliding morket at the time proposals 
were invited; that defeniant replie¢ by asking whet kind of material 
would be used and pisintiffs anewered by forwarding to defendant a 
memorandum of the specifiestione; thet several discussione then 
foliowec as to the details of the plans; thet on Moreh 5, 1926, she 
inguired if plaintiffs had a close estimate of the cost and was 
advised that they did not have a clese estimates that it was 
impossible to obtain one before working plans and specifiestions 
are completed, but they believed their guess was not far from the 
exact conty that om ‘pril 1%, 1926, whe telephoned that she had a 
loan of $40,000 and thet they could proceed with the work on the 
plans; that on various duye between pril 25, 1926, and May 27, 

1926, she desire: changes and adc itions, which were made and they 
acdeé to the cost of the hospital; that on July 10, 1926, she was 
informed the plans and epecificstions were completed and that plain- 
tiffs were ebout to request proposels from contractors. Proposels 


were received on Sugust 3, 1926, and in her presence tabulated, showing 


the cost of the proposed work at $80,108. On ‘uguet 25, 1926, she 


advised plaintiffs she would be unable to make «a ¢ecigion about the 


build ing until the firet week of September, and on Septesher 26 she 
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advised plaintiffs she had decided to delay building until the 
following April. On cross-examination Aichard Kk. Sehmidt further 
testified that in the firat conversation he had with defendant she 
said she wanted the additions and alterations te cost not more than 
$35,000 or $40,060; that the estimate of September 24, 1925, ine 
Cluded all the thinge taiked about at the first conversation; that 
defendant telephoned the witness in September after the Letter of 
September 24, 1925, but said nothing about the figure being more 
than $35,000 or $40,000, but informed the witness te go ahead with 
the plans; that other changes were made after September 24, 1925; 
that the plans were drawn between Kay 15, 1926, and June 19, 1926; 
that on August 3, 1926, when the bids were opened, she said: 
"That's a good deal of money. Yon't you see what you can do to 
get it for less money”; and that she did not aay it wan over and 
above the estimate, 

The defendant teetified substantially that her first 
conversation with Richard &. Sehmidt was in June, 1925, ond that 
she informed hix she desired a hospital and told him that her 
banker promised her w loan of $25,000; that she had some savings 
but could not do more than $35,000 or $40,000, and that Schmidt 
said that would be all right; that he was going to make an estimate 
and tell her exactly how much the hospital was going to cost, and 
she received a letter from him advising her that the cost of the 
building would be $55,000 to $61,000; that upon receipt of the 
letter she told Sehwidt she had only $25,000 prewised by her 
banker, and $15,000 savings, and $55,000 to $61,000 is quite big. 
Sehmidt said it might be lese when final plans and epecifications 
were made. She told Schmidt that if it is toe much she will not 
go into it, and Sechuidt said it might be less than $61,000. When 
the bids were opened she told Gchmidt the figure wae too high and 


that she could not undertake it; that after the first conversation 
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with Schmidt ne changes in the plane and epecifications were made, 
The defendant contends that the plaintiffe agreed to 
prepare the plans and specifications for the heevital to cost not 
more than $35,006 to $40,000. It is very apparent that the testie 
mony is conflicting, the plaintiffs denying that there was euch an 
agreement, while the defendant's testimeny tende te show that there 
was an understanding that the plane ond specifications were te be 
for a hospital te cost not more than $35,000 to $40,000, and eone 
sequently it beeame o question of fact for the jury, who determined 
in faver of the plaintiffe, and if there is mo error in the in- 
structions the judgment must be affirmed, Where an inetruction 
directs a verdict in case the jury finds certain feete, the ine 
struction must contain all the fucts. (Pardridge v. Cutler, 168 
Tli, 804; Illinois iron & ketal Co. v, Weber, 196 id. 526; 
Bational Importing Cc. v, Bear & Co., 324 id, 346.) By plaintiff's' 


instruction is. 6 the jury wae inatructed that if they believe 
from the evidence that the defendant employed the plaintiffe as 
architects, and the plaintiffs rendered services in pureusnce of 
such employeent, then plisintiffe are entitled to recover; and by 
Plaintiffs’ instruction he. 2 the jury vas inetructed that if they 
beliewe from the evidence that defendant requested the plaintiffe 
to make, ete., working plans, etc., #4 that plaintiffs 414 fure- 
nish such plans, etc., then plaintiffs will be entitled to recover, 
ete. The defendant had conceded that plaintiffs had prepared the 
plans and specificatione and had rendered servicers to defendant, 
Giving these instructions in this form substantially directed the 
jury to find fer the plaintiffs. The instructions ignered the 
defense of the defendant, ae the jury was not, by these inetructions, 
instructed that they aust consider the element of the cost of the 
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hospital in relation toe the limitation of cost claimed to have 
been agreed upon by the plaintiffs and the defendant. Tha error 
thus comeitted was net cured by the giving of any ether instruetion. 
(Cantwell v, Harding, 249 Ill. ape. 354.) 

The judguent of the Circuit court will be reversed 
and the cause will be remanded and it is se ordered. 


REVERSED AND REMARDED, 


Seanian, ©. J., and Gridley, J., eoneur. 
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EVA BOITANO, 
Appellee, 


Ve 
THLAND SUPPLY COMPANY, 


& corporstion, 
\ppellant. 





MR. JUSTICE KERWER DALIVSRED THE OPINION GY THe COURT. 


Plaintiff, Eve Boitane, sued the Imlend Supply Company 
and Ruma Bayer, for personal injuries reevived as the reeult of 
a collision between the antomebile in which she wan ea passenger, 
Griven by defendant Bayer, and the automobile truck of the defend- 
ant, Imlané Supply Company. uring the trial, om motion of plain- 
tiff, the suit was dismisse¢ as to Soma Bayer. There was a trial 
before a jury and a verdict anc judgment in favor of the plaintiff 
for 212,500, from which the defendant appealed. 

Plaintiff testifiec that on December 4, 1923, at about 
8 Ae Me, she was invited to ride in an sutomobile driven by “mma 
Bayer} she sat in the front seat next to the driver. The automobile 
procecded south on Columbian avenue toward Vivieion street, Onk 
Park, Illinois, at about 15 to 19 miles an hour. rriving at the 
corner of Division atreet she saw a truck 175 feet west of Solumbian 
avenue on the south side of Livision street, coming east just north 
of the south cur’. Mrs. Bayer slowed down when she got to “ivision 
etrect and as she started to cross the street she inerensed her 
speed, and when her eutomebile was in the middle of -ivision street 
plaintiff said, “Oh, oh, see that truck - hurry, see that truck." 
When Mrse Bayer's attention was called to the truck she stepped on 
the gas and trie¢ to get acroes. The truek was traveling ot the rate 
of thirty miles or more. it struck the sutomobile and plaintiff was 
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thrown acrous the street. On cross-examination she testified that 
she entered Mra. Bayer's automobile one block and a-half north of 
Division etreet. Weither she nor Mre. Buyer talkec oe the automobile 
wae ¢riven toward Division street, It was driven along at a moderate 
rate of apeed until it approsched Livicion, then slewed down somewhat. 
At the corner of Division street and Columbian avenue whe looked to 
the west half way dowm the block and there was nothing coming. “hen 
they Baé started across the street ashe wee attracted by the truck 
coming pretty fast, and «hen they were at the center of the etreet 
she said “Look owt for the truck.” It was then thet Mre. Bayer in- 
erensed her speed. The truck did not slacken ite speed. It cnme 
right om ané struck the right resr of Mra. Bayer'sa automobile. Mra. 
Bayer's automobile was om the right-hand side of Columbian avenue, 
and the truek was om the right-hand side of Division street. “hen 
she first saw the truck Mra. Bayer's automobile wae on the north side 
of Division street and the truck was on Division eatreet 145 feet west 
of Columbian avenue. On the northwest corner of Division street and 
Columbian avenue is a vacant lot more than fifty feet wide. Livision 
street is sixty feet wide and there is a parkway cichs feet wide 
between Pivictom street and the sidewalk which is five or six feet 
wide. Mre. Beyer’s automobile wa. two or three feet north of the 
eidewelk when she slackeneé her speed as she approsched Sivision street, 
and it wes then she ssw the truck 125 feet west of Columbian avenue, 
but paid no attention to it umtil wre. Snyer's automobile wee in the 
midéle of the street an¢ she aaw thet the driver of the truck had no 
intention of slewing down or stopping thet ehe calleé Mree Bayer’s 
attention to the trucks 

Elienbeth Goedert testified thet she was walking south 
om the west side of Columbian avenue, between twenty-five one fifty 
feet north of Division strect, and sew the Bayer automobile pass her 





ge 


feds boithicod ote molteniaszeessox m .feutts eff sentee mwotahd 
to diues ifad-c bas dood wae eiidgemmiun a ceyed «nti oerstas ‘ode 
ofkdemetna edt a0 ooffed 19408 «ack tom ode ‘twadto® -feguts woteivid 
staxadom & oe gma mevith nae sl = ad eetde nohetved otawe2 gevicd sae 
+ 3 mai Oem Fi se > vowoLe weed?  aehedrit halo ud WyQR a2 cite beege te tat 
sé eekood aie sauneve setdauio! Bas soutse eoiatvkt te “serED as rn 
wed sgnimes gabdten ean otedd Dee Aoold se? swe yaw “Rked guow old 
dow? aff qe S09eetdse enw ate doosde a2 engies badtade bed Yodd 
dowtts ond bad sedses eas sm anew Bots ane Saas shunt Gion oe law o 
~at xogod oamt ti otha Bods ew at “laws 5 ath 10% ed oor bine 8 ode 
omas a3 sboeqe adit notte on hb ewes att above 00 benno 
en eekidonpaxe a" x0yell sex Me eon sitte ode Sourte be ae trig 
_seuttevs aaldasle> to eble amen thes a wate 0 a ekicountun st r9yat 
wart Feetds sebadyas ‘te obke masts sighs ‘ele ae wan wows oat bare 
ebhe Sates eas ae ane abképmpsee e'seynt .ouk Mowss ott wep dont? ade 
seo Foot Bil tootsie modest yi ae aor howe ens bam soonde moka tyis cs 
hus torte solaivid te tonxen deewdiuom edd mo  .umeve Kehdmuted to 
pe sobhe duet yotlt madd exom toL itavey. # gh eunpys natdawked 
_ hte foe ‘dade yauteng e ad eteds Ste obty goed ytxia ef (doette 
9 xia vo ovtt af dolde Atwwpdto pdf hae speuge motalvid. moowted 
» MMe Ye Me woe Soe? ewsis <0 ont pow ohkdemetan gt itoyes peek .ohtw 
egnda sokuivis hedosorqge ate oe besye 18d demedvate ody gods ALewedle 
etnies saicuulod to fasy geek ESL dows oa? wee atte code ioe dt a 
od? GL any elidomeswe o'toqel saad ikim 42 94 molsuastn on blag gud 
on dad Xowxd wa¢ Yo sovdad sal Jed? won oda hme soonte etd to. aLdaia 
‘ O'x9yk sack beiine ode Jade patqqose to nwo amhwosa te notengvat 
wid slowed 98, 08 nena 

- Aawo. gabs Low naw erie dang Rena ‘ian Asodenhiy 
om ban ovE-Cénovd unried soumyn, neddnued 20 obla deny. od9.g0 
RAP eReanen ee rant ta. otonmtocantadoitche arm took 







. 
ol gids 


@3e 


very slowly. ‘he did mot see the ecollicion but heard the crash 
and looked up and saw a body going through the air. ‘he did not 
see the truck befere the secicemt and heard no horne blown or any 


sounde until the crash. 
Broa Bayer, called as a witness by the plaintiff, testified 


that she saw plaintiff standing meer the °t. Giles church a block 
and a-half north of BRivision street and invited her inte the aut omo- 
bilesy that she started south very slowly, at about fifteen miles an 
hours; arriving at Pivision etreet she looked weet, did mot see the 
truck, then started acroes the street, and when she arrived in the 
middle of the street plaintiff said, “Leok owt, there ig a trucks” 
that she then lookec anc saw the truck coming cast on Division street, 
twenty five feet away from the sutomobile, coming very faust. The 
truck struck the automobile. “hen the automobile stopped shewme 
fifty feet south of Division street and the truek stopped on the 
southeast corner of Livision street and Columbian avenue, having run 
upon the sidewalk and againet a fire plug. The rear bumper and 
fender of her automobile were smashed. On cross-examination she 
testified: Columbian avenue and Division street are each thirty 
feet wide. It wes snowing thet day} there was ne fog or steam on the 
window of her automobile. hen she arrived at the north curb of 
Division etreet she locked and could see 125 feet weet on Jivision 
street, but did mot see the trucke 

David Hey testified for the defendant that on Yecember 4, 
1928, he was driving a one-ton truck east on /ivision street on the 
extreme south side of the «treet just before reeching Columbian 
avenue at eighteen or twenty miles an hour. ‘hen three car lengths 
from Columbian avenue he noticed a Chevrolet coach in the center 
of the street, heading south, and ae he entered the intersection the 


other automobile gained speed, it secmed to swerve to the left. 
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The accicéent happened south of the Livision street line and east 
of the Columbian avenue line about fifteen feet from the curb on 
the seutheast corner. Hie truck traveled about twenty feet and 
stopped om the corner with a thire of the truck im the street. . 
On eress-examination he testifiec that when he saw the automobile 
it was cirsetly in front ef him, and thet he applied the brakes 
et the west curb of Columsian avenue. The pavement was wet and 
slippery. As he spproachec Columbian avenue he was looking ahead 
and saw no automobile passing over the intersection. He was about 
thirty-five feet west of the weet cure of Columbian avenue when he 
eaa the Bayer sutomobiie, and at that time tne Bayer automobile 
wae about twelve feet from the weet curb of Columbian avenue, in 
the middie of Columbian avenue goimy south, twenty or twenty-five 
miles an hour. ‘the truak struek the rear fender and bumper of 
the Bayer sutemobile. The ayer sutomobile traveled thirty-two te 
thirty-five feet from she first tiwe he ear it until 1% was struck. 
It ig the contention of the defendant that the plaintiff 
has not proven that she was in the sxereise of ordinery eave on her 
part and that she wes guilty ef contributery negligenee, and it 
bases its contention on the fact that when the automobile arrived 
just morth of the sidewalk on Columbian avenue plaintiff enw the 
truck coming east on the south side of Divinion street, 125 fees 
west of Columbian avenue, and took no section when in this position 
until the eutomobile arrived in the middle of the street when she 
said, “Hurry, see thet truck"; thet Mre. Bayer was negligent and 
that her negligence will be eh«rged to plaintiff, and plaintiff 
knoving thet foct negligently permitted herself to be placed in 
danger. Vlaimtiff hed the burden of affirmatively showing that she 
wae in the exorcise of éue cnre and ceution for her own sefety at 


the time of the accié¢ent. if her negligence contrivuted co the 


injury she cannet recover. (*ilsom v. Tlie Ge Re Rs Cos, 210 Tle 
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603.) It ie the duty of a pasvenger in a vehicle, where he hes 
an opportunity to learm of danger amc to aveid it, te warn the 
Griver of such vehicle of approschine canger, and he has no right, 
because someones else ie driving, to omii reosonable an¢ prudent 
efforts on bia own part to avoid demger. (lynn vs o- Oe Rye Coe, 
250 Ill. 460; Pienta ve ce 3 « Sey 284 1d, 2465 Opp v. Pryor, 


Dee ve City of Peru, 343 ide 36.) 
294 id. 5305/7 “hen thers te any evidence before the jury which, 


taken with ite reasonable inferences im ites aspeet moat favorable te 





she plaintiff, tenda :5 show the ast of 4ua care, the queation of 

due Gare is one for the jury, meter there is amy such evicenee 

is a queztion of law. (Fivmta ve °s os “ye Soe, supra.) Toe determine 
whether there is amy evidence tending to support the couse of action, 
the court must examine the record, (Hinchliffe vy. “enig Teaming Coe, 
274 Ili. 419.) After an exeminmetion of the reeord in the instant 
case, va are of the opinion ths: umcer the uncentroverted facts there 
Was BO approaching danger for the plaintizf, im the exercise of 
ordinary care to learm of, and me opportuntiy fer the plaintiff, 

in the exereine of ordinsury care, 4o do anything to prevent the 
éGriver of the truck from bringing ebout the collision. The degree 
of care which a plaintiff in « given case ia bound to exereoise, 
depends upon the relative rights or position of the parties at the 
time the injury complained of happened, and a passenger is not 
obliged, in the exergise of oriimoery care, to antleipate negligonee 
on the part of the driver, and if the passenger aseumes the driver 
will not bs wegligent and acts accordingly, he will mot, for that 
reason alone, be negligent. The question of contributory negligence 
is usually a queetion fur the jury. It enly becomes one of law when 
the undisputed evidence is sce conclusive that it is cleerly seen 

that the accident resulted from the negligence of the party injured 


and could have been svoidud by the use of sesvomsble precautions 
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\uchiexy ve Phelps, S02 liie 650+) “here recsoneble men acting 
within the iimits prescribed by law might reach different con- 
eiucioms, or different inferences ceuléd recsemably be drawn from 
the admitted or exiavlished facta, the question of contributors 
negligence is for the jury. (is Os \ 6 + Cos ve sndereom, 164 Illes 
204) Flenta ve ve Ss Hye Coss “G4 ide 246; Meigler Vor vs Vilson 
& Bennest Soe, 245 tiie opps BG; Cte Clair Notional Bank ve Monaghans 
SEG Tlls Appe 471) S@ gre Sigo uf the spinien uncer the uncon- 
trevertec fects im this case that tne plaintilf at the time of the 
eocident ané juyt prios thereto was, us a matter of lew and as a 
Metier of fact, im the exercise of ercinary eare for her own satety, 
and she Was @xercisimg euch exr¢ ag ihe exigencies of the situation 
required. 

3A commection sith the question ef negiigence the 
éefendent imvekeé the ctsatute cr the aubjeet of vigkt ef way 
providing that all vehicles cheli sive the righ: of wry to these 
approaching sleng intersecting hichrsye from tke right. Im Cplmop 
¥e Fileon, 227 Tll+ ‘ppe 288, at page 266, the court ealds 

“While the atetute civer the vight of way ‘o vehicles 
approaching along intersecting highways from the right over those 
epproeching from the left, it monifertiy does not imtené to confer 
that richt regardless of the distance the approaching care may be 
from the point ef intersection. It doe» not contemplate thet the 
right may be invoked when the car from the right is se far from the 
intersection #t the time the car from the left entery upon it, that, 
with both running within the recwoguised limits of speed, the latter 
will reseh the line of crossing before the former will reach the 
intersection." 
This court hel¢ to the same effect in berling & Cos w+ Yellow Cab Coes 
233 Ills Apps 3263 Heidler vs Yilsen & Bennett, suprag Jchwarts ve 
Lindguigt, 251 Illes Appe 320. 

Preeeding the testimony of the plaintiff and Elizabeth 
Goedert a Roentgenologist and two physicians teetified and the 
plaintiff then rested. The defendant thereupon presented a motion 


for a direeted verdict, which the court overruled. The plaintiff's 


Counsel then asked leave to introduce another witness, which motion 
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over defendant*s objection wan allowed, and Emma Bayer testified. 
In view ef whet ve have enid shove there wae no errer tn overruling 
the motion for « ¢treeted vwerciet, emf it wee discretionary with 
the trial court to cllow additional testimony to be herrd. 

The defenésnt next contends thet {t was errer to permit 
plaintiff to imtro¢uce over cefencant’s objections four skiagrophe, 
purporting te represent errtain patholosy alleres to be the result 
of injuries custeined, on the cround thet they were not properly 
taken and identified. Pr.» Meximilien John BPubeny tentified thet 
he “esa a precticing physician and surgeon ¢evotineg himself te the 
special line ef work s# Roentreneleciet for nineteen years exclusively; 
that he had mace several thouennd plates ench yenrg thet he took X-ray 
pictures of plaintiff om Hareh 6, 19303 thet the machine was in 
proper working order and that he developed the pictures himself in 
the usual customary manner and thet they were correct representations, 
and thet they are in the seme condition they were in at the time they 
were origimally tsken, and he then related whet the pictures showede 
There wea no error in admitting the skiagraphs. (See ‘icks ve Cuneo- 
Henneberry Soe, 319 Til. 3446) 

It is next contended thet plaintiffte attorney in his 
argument to the jury cowmitted reversible error. im his ergument he 
atated: “They were both brought into court end beth were charged 
with negligenee and both were given an cpportunity, and as the 
evidence developed, the court took the view thet Smma Bayer - Mre 
Raber: I object to that, thet the court took the view. The attormeys 
took the view. The Court: Yes." “hat the attorney for the plaintiff 
wns about to say about the court's view wan never said. Plainviff's 
attorney then proceeded to discuas the relative rights of the parties 
under the statute giving the right of way to automobiles approaching 
an intersection from the right. Defendant's at ormey argues that 


Plaintiff's attorney misstated the law ané cite the case of 
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Voeke ve City of Chicago, 205 lille 192, where the court held that 
it was not the function of counsel to instruct the jury in argument 
or otherwise as to the law applicable to a given state of facts. 
¥e find mo merit im these contentions. The jury, xt defendent's 
request, vere instructed as to the right-of-way laws and they were 
fully anc clearly instructed by the court ae to the law they must 
apply to the facts ae found. 

It te mext urged thei the court erred in instructing the 
jury» The jury were told that they ere not required to lay 
aside their common knowledge, observation ond cxperienee, but they 
shoulé weigh the evidence and determine the facts in the light of 
their knowleége, observation amd experience in the effairs of 
ordimary life. The objection to the inetruction, as contended for 
by defendant, is that the jury under the inatruction might de with 
the facta as they pleased, regardless of the inetruction of the 
court az to the iew, and thet this instruction did not advise the 
jury that they must decide the question ef facts from the evidence 
under the guidance of the court in ite imetruectiona. It is not 
necessary that such rules for the suidanee of the jury should be 
stated in each instruction. (Cs Ceo Rye Cos ve Konch, 180 Ill- 
174.) They were sufficiently advised in the instructions that 
they must fine the facts from the evidemee under the instructions 
of the courte 

It ie finally urged thet the amount of the jucgment is 
excessive. Immediately after plaintiff was injured she woo taken 
to a hospitals she was uneonscious anc so remained for forty-eight 
hours; she remained in the howpital four weeke oné four days, after 
which she wae taken to her home and remained im bed eix weeks and 
Was then teken to Flerida. The injuries consieted of fracture of 
the third, fourth, fifth, sixth, eighth and minth ribs in the anterior 


axillary line, and a similer froeture of the second, fourth and 
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fifth ribs im the posterior axillary linc. ‘The fifth and sixth 
ride were sticking through the pleura, causing a hemorrhage into 
the lunges the fractures have united but there ig a maipowition 
of certain of the fractures. he has = permanent disability in 
her chest and has pein at times. ‘he was a real estate broker and 
in some years heé exrned «ce high s# $16,009 a year. The expenses 
incicentsl to the treatment of her injuries were heavy. The amount 
of damages to be allowed is peculinrly a question for the jury, and 
we will not disturb a verdict umlese it is clearly exeessvive or 
inadequate, indiexting passion sr prejudice on the part of the jury. 
After a careful examination of ail the evidenee we are satisfied 
that the amount of the verdict ia not exesasive. 

The judgment of the “Superior court should be and it is 


affirmed. 
APPIRE'TD. 


Seamlan, P.» Je» and Gridley, J+, coneoure 
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ST. JOHN CARTIUS BUILDING AND 
LOAE Accsocr TION, a corperstion, 
(Plaintiff) Appellant, 


oa 
a 


APPEAL-FROM MUBICIPAL 


We COURT OF CHICAGO. 


KAZ IMIN PAZDAN, 
(Defendant) Appellee. 
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MR. JUSTICE KERBER SHLIVURERDS THR OPINION OF THE cCouRT, 


The 8t. John Cantiue Building and Loan Association sued 
Kasimir Pazdan in a first-clasea action upen a promiseory nete. 
Tried before a jury, verdict anc jucgment in faver of defendant, 
from which plaintiff appesledc. 

The statement of clsim sete forth thet the claim is upon 
@ promissory note for the sum of $5,000, Gated July lé, 1024, payable 
on demand to plaintiff's order, with interest at € per cent per annum, 
executed by Kasimir fardan and “tanléey Fiteras thet $1,200 has been 
paid om account of the note, leeving = balamee of $3,800 with interest. 
The effidevit of merits scmite defendent signed the note, but avers 
it was never deliveredg that it wae civen without amy consideration 
whatsoeverg thet «st and before the time of the execution of the note, 
the plaintiff was a bullding and iomm association, organized under 
the laws of the “tate of Illinois; that ‘tenley Pitera was ite secre- 
tary} that the execution of the note was obtained from the defendant 
by the plaintiff and “tanley ?itera by the use of fraud end cireum- 
ventions thet t# to say, the plaintiff and “tenley #itera colluded to 
injure ané ¢efraud defendent and on July 16, 19°94, falsely and freudu- 
lently represented to the defendent that the anic supposed note wae a 
eurety bond for the purpose of incemnifying the plaintiff from any 
defaults or micearriages of Pitern thereafter to be incurred or to be 


suffered ‘uring his term of office a« seoretary of plaintifr from the 
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time of the execution of said writing to the expiration of said 
term of offices and thereupom the defendant confiding in the false 
ené fraudulent representations anc promises aforesnid, executed the 
eaid writing se a surety for the default and miscarriage of Pitera 
ae seeretery of plaintiff’ corperstion fer his faults or miscarriages 
thereafter to be imcurred to be suffered curing his term of offtee, 
and not otherviee. 

Om the trial, plaintiff offered the note and the teet imony 
ef four witnesses; only one, namely, oteanley J- Smoesyneki, testified 
to the making or signing of the note. Defendant testified and gave 
his vereion of the signing of the note, the substemee of his te ot imony 
being, that on July 16, 1924, Pitera, whe wee the secretary of the 
plaintiff, imformec the defendant, im the prevemece of “tanley J. 
Smocsynski, assistant seerctary amd eo wember ef the boare of éirectors 
of plaintiff, shat the board of cireetora of the plaintiff, wanted 
him (Piters) to put up some kind of surety bond, and he (Pitera) 
pulled out of his pecket = blank paper and the witness gigned its 
that mothing wae 2zaid by anyone thst Piters wae short in hie accounte. 

The principal contention of plaintiff's counsel ia, that 
the verdict end judgment «re menifestly sgeinet the weight of the 
evidence. It does not appear from the bill of exceptions that any 
motion for a mew trial was made by the pleintiff or that the trial 
cours made any ruling om such a motion. Im order to bring before 
this court for review the question of the sufficteney of the wvidence 
to sustain the verdict, it is neceavery thet the losing party make a 
motion for « new trial, and upon its being overruled, except to such 
ruling, an¢d include such motion, and order overruling the enme and 
exeeptionz thereto, together with the evidence, in » bill of excep- 
tions. (Yarber vs C. & As HoRe Cosy 255 Ills 589; Greenwell v. Hesa, 
298 1d. 459; ©. Be & Gs Re He Cov vo Howelwood, 104 id. 69; People ve 
Gavrys, 329 ids 101, and People v. Leonardi, 558 id. 177.) while this 
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contention need not be considered by us, we have nevertheless, 
examined the record, anc are of the opinion that the record amply 
euetains the verdict. 

Tt is sleo contended, that the court erred in instructing 
the jury. ‘the court instructed the jury orally. After the reading 
of the inetructions, the 2ill of exceptions shows thet plaintiff's 
counsel made several suggestions which were adopted by the court, 
and the court then said: “Both sides except to all instructions of 
the ether coumsel.” [t+ does mot, however, appear from the record 
which of the instructions complained of were given by the defendant 
ané which by the plaintiff. Moreover, a general exception te the 
whole charge is not sufficient. (Haskins v. Haskins, 67 Ill. 446.) 
Objeetions to the giving or refueing of oral instructions to the jury 
murt be specific and muct be made tmuediately upon the conclusion 
of the charge and before the jury retire. (Groliman v. leke Geneva 
Plano ©t90l Cos, 147 Ill» ‘pps 3323 Baldwin Cos ve Paley, 161 id. 
360; Howe ve Fulton, 225 ide 589, end Secararo v. Halberg, 246 lle 
95.) Ye have, however, comsiderec the court's ehorge and are of the 
opinion thet on the real issues of fact im the ecnse the jury were 
fairly and ewfficiently inctructed end that no error was committed 
by the court in ite charge to the jury. 

It 49 eaesigned ac error, that the court admitted improper 
evidence, in thet defendant wee permitted to show thet Pitere, as 
secretary of the plaintiff corporation, hac executed » bend for the 
faithful performanee of hie duties os such secretory anc that 
Stanley J. Smocuynski, the only witness whe testified for the 
plaintiff te the making of the mote, was one of the aureties. This 
would not warrant a reversal of the instamt cane. 

It is also ergued that the actiom of the court in 
admonishing plaintiff's counsel was prejudicial.  fter a number 


of objections wade by plaintiff's counsel were overruled, the court 
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gsaids "I wish I did mot knew anything obout it ene then I would 
mot feel so bad.” This remark of the court would not warrant a 
reversal, evpociaily im view of the fact that the ceurt in ine 
atructing the jury saic, the court dic mot by amy ruline of his, 
on objections, or his concuct toward eclither of the stiorneys, 
intend to voice amy opinion a= to who is liable in the case. 

We think mone of the errors eeaignedc calls for a 
reversal of the judgment end «ccorcsingly it is affirmed. 

AP FIRMED « 


Seanlan, >. dey and Gridley, J+, coneur. 






x rie oe 


biiiow I aes sto 21 ewod paisiv ems onl You Eb I Aabw Ts ina 
‘i hatte feu bkpew s tues eas Yo Minne all hed be feet dia 
“at ai ¢<uoo su3 Jods dont +43 Yo wake al txeteuque siaevorer 












en te ashes ume ‘¥ jom akb- papel ~ «Shea cigs vale satvawtte i 






















of 1S 


eee gra RS RAR EE: Ran SERS eee 
<stouilereek | 


Was Sedo eee See: 
oe one ah, grea tneae 
Se ee ee 

A ea a ee Boe RA Ch Sta IRA i tama a GES SAE SA pte as > 


ARPS DM oS SE Sst ela ie oi) BEN FO aaah Se cy Se 





yi yeaah PRE TS hats eee Be EM Rie eee eee = 
oie 4 (ee Dimes wa eee ai 
Pa fe ee ET Sate S aE MEM ee. eR es Nemes) ee ae ee 
Sie He A Ra ia at ctlit apenas, MIR GIN DRA y tilg AUC Cia gti eters. See 
‘ Rie ery fai ities entity yee, weet as Ac) he ld aN ce ‘ ¢ i apa 
MNT RL PL =| TREN Gi, RRR BRE SES SW RR Eg SOR ana gig Co MG 


Ya, Sa ie Re RE TE eae ur LR alee eh? poe te 


VERS Pos wee CNG ER: NETTIE ANS A STARR, 


WR RD RES ae RU oe Beek Re en a ED Cea ME Boag ‘%: ee 


RES APE: RR, ake PS ot Oho hee, Lor tate ah, 


* 
re 
P 


pee ci ite , ) a 4 = 
TS SER PRs Oe Clee PRE 5, ty Fae eas 





hot: eed Mann eis Do te an etdloa ah. be oe ete Mak date 
ra ROR Le OR ee 2. ee, cer See mie 
a Rie tee & diay, wes OS Rien olan tether 

i aR ie aie A sett AF 


Pie te 


4 


yea al 


* 





34724 
CLARA DPD. PATSON, 
Defendant in Krror, 
ve, j 
EDVARD TRINZ and 


ROSAIIS K, TRINZ, 
Plaintiffs in #rror. 





HR, JUSTICE KERAER DELIVERSD YHE OPINION OF THR CoURT. 


Clara >, Watson sued the Sarigold Gurage Company, a 
corporation, Edward Tring and Aosalie i. Tring, to recover damages 
fer personal injuries sustained by her. In a trial before a jury 
Marigold Garage Company was found not guilty, and there was a vem 
aict and judguent against the defendants, Sdward Tring and Hosalie 
K, Tring,for $42,500. H4ward Tring and Rosalie 4, Tring, here- 
after referred to as defendants, sucd out a writ of error to re- 
verae said judgment, 

The declaration consisted of four counte. The first 
count alleged that the defendants were posnessed of and had charge 
and control of a certain automobile which was ,then and there, 
through their agent and servant, operated in a northerly direction 
on Sheridan road at its intersection with Cernelia street; that it 
was the duty of the defendanta to use ordinary care to guide, con- 
trol, manage and operate the autowobile; that the defendants so 
eurelessly and negligently and improperly drove the auto: obile 
that it struek the plaintiff while she was crossing Sheridan road 
in a westerly direction, at or near Cornelia etreet. The second 
count is like the first except that it alleges the car was being 
driven at « high and dangerous rate of speed, namely at the rate 
of forty milee an hour. ‘The third count alleges that the defend- 
ante wilfully, wantonly and saliciously drove their automobile, 


and as a direct result of the wilful, wanton and malicious conduct 





c a 
ay sata Fama” 
" % a 
On sn0Tt ok | Snahisted “easel: 
at Ne a eat : MINE) SRR ba bi eae 
kee SELEA ah fs Ast 
toned | wodaes yo 





mia ese i) aotira9 an anmivtaa saan HOE, Ce 


senna nun’ AhLtoyssed ed Bone saosin’ 2 nrero 
SOpensh ceveves oF (wnltT .4 sizenee bas ste? Pyewbt ,moltetortes 
viel & eToled faites ext .t60 yt Beaiatene Ge tretnt tenons q tet : 
ov & BRT eect tine setting Fon Baus?” ‘enw quegred eputed Stegiten’ 
| ghiewoXk hue aalt? Ptarbe ,ctasharteh +6% teategs tosephel bae go ft 
(eed Melee S8feeoH Sie salet hrewhs | Br tot eeebet ‘gt 
ee t0RT8 ‘te Fw 6 two bows ee ho of Revroe tet vo Hts 
Ce ee ok wha ee 
dextt ont ieee wot te heteinge, aoltermstorh welt : 
syreds bat bax ‘to eoweaccy otew staaiin'toh oi tant Regetts tauon 
(ertadd hae omste, aoe cotde ofidenotne atatiwe @ to ferénes tas 
 pobtewsth Ylredetou « mt betirreqs [TaavIOR Kew Yaoga thedd Aguottt . 











Hh ease pieeotte stisasel dety seobtosetatal woh te Hot mahiie a8 ne 
«00 ,ohing of wren Crenttive ear of anchne'ted ety to etub of? aaw | 
* oF ndnaeinetsd ot gas seid arsed sta ad? etareqo bas oyanea tert ? 


ei isowsus edd overh YLiaqotqal hae YLtuoylinen hae yLoan frees 

beot axbitede ghlener aaw osin ellie Thisabete edd dowtta ¢2 gate 
bnnode oil .doundn ehivetey tion a0 #4 oktoerth yLreteow # 3 3 

; waked sow cao es aayo Lhe ¢h suas tqvone Hexth wt odae at Pawoo 
yi, tet od te Yfoann ,deoge to otet sworeyuud bao aight » ge aovind 
_ vbaeten oat todd sos tbe tauoe suhas et rasoetane-yercrteeinal 
 sadddonodue 1 beta avert TO rn Likw age: 

so teen unto daa bas aodnaw ana % | width ports 


“apie 





of the defendants, and each of them, the plaintiff was knocked 

down to the ground and injured. The fourth count charges the de- 
fendants with conscious indifference to surrounding ecireumetances 
and conditions and then and there wilfully, wantonly and maliciously 
drove the automobile at a high, dangerous and execeasive rate of 
speed, at forty miles an hour, within the limite of an incorporated 
city, and wantonly and maiiciously drove the same against and struek 
the plaintiff with great force and vinlence. ‘he Merigold Garage 
Company and Sdward Tring jointly pleaded the general insue and that 
they did not ow, operate or control the automebile, and Kosalie K. 
Tring sesarately pleaded the gen«ral issue und that she 414 not 
own, cperate or control the suteuebilie, The aecident happened on 
April 1, 1923, sat about 11:30 in the evening on Sheridan road and 
Cornelia avenue. The plaintiff was walking west across Sheridan 
rosd, when the automobile in question coming from the south, driven 
by one Gmith, en exployee of the Marigold Garage Company, struek 
the plaintiff and she was very severely injured. 

To reverse the judgment the defendants are urging (1) 
there is no evidence in the record connecting them or either of them 
with the negligence, if any, of the driver; (2) there is no evidence 
which can hold both Edward Yiring and Rosalie K. Tring; (3) error in 
the admission and rejection of evidence; and (4) errors in inotrue- 
tions, 

The first reason urged for a revereal of the judgmebt 
is that the defendants were not the waster of the driver of the 
automobile. #dward Tring, called as a witness for the plaintiff, 
testified that he was the owner of the automobile and that hire wife, 
Rosalie K. Trinz, 4id not own it, ond that om April 1, 1925, he 
. drove the sutomobile to the Marigold Garage, picked up Smith, an 
employee of the Marigold Garage, then drove to his home, alighted 
from the autoxzobile and gave it to Smith, teliing him to drive it 
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to the Harigold Garage; that he kept the automobile in the Narigeld 
Garage regularly for about one year prior to the aceident; that Smith 
had on numerous tities driven the car from Trinz's hone to the garage. 
He further teatified that he had taiked with one bloom, manager 

ef the Zarigold Garage, when he took the automobile to the garage 
and made arrangements to service the car, wash the car, take him te 
his home and bring the car to Gis home, when he cailed for it. The 
employee of the Marigold Garage was not paid by him, though he 
tipped him once in a while; that he did not hire or discharge the 
eupleyee and had nething to do wita paying him, as Ke was not his 
employee; that he paid the Aarigold Garage $25 a month for these 
eervices, whieh services included washing the car once a week, 
driving the car to his howe and returning it to the garage. It 
was not always the same employes who drove the aute»eblile to the 
garage but Smith drove the sutounbile as frequently ae any other 
employee. He further testified that he frequently used the autono- 
bile and had other members of his family in it, but his wife was 
not in the automebile that night. There is no evidence that she 
ever drove the autexobile, 

G. ¥. Plumb, seoretary and treasurer of the Marigold 

Garage Company, testified that Suith was in the employ of the ari- 
gold Garage, wae hired, paid and discharged by the Marigold Garage 
Company; his duties were to polish cars, pump gasoline, and mis- 
cellaneous things; customers frequently request that they be driven 
heme, which he does; the Marigold Garage had five men employed who 
called for and delivered cara and had possibly fifteen customers to 
whom they gave that service of calling for and delivering cars. 
Edward Tring had his car in the Marigold Garage for about one year 
and during that time the employees of the karigold Garage frequently 
“took him home at night. ‘The Marigold Garage had an understanding 
with him (Sdward Trinz) that for $25 per month Tring's car wae te 
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receive a wash a week, cleaned each night, car stered and he woud 
be taken home at night, and the employees after delivering him 
to his home would returm the car to the garage. 

Charles J. Rea testified that he was an investiga. 
tor; that he had # conversation with idward Tring on December 12, 
1928, in whieh Tring said he had no arrangement about delivering 
the car or taking Him home, although he frequently atopped at the 
garage and had someone take him hone, 

It further appears from the evidence that on Novembe 
29, 1927, Roeslie &. Tring applied for 4 licenses on a Pierce Arre 
Maroon sedan (it is conoeded that thin ie the automebile Gaith was 
driving at the time he struck the plaintiff), nawing herself as 
the owner, and a license fer 1928 was tosued in her name for the 
autozoebiie, There is no other evidence in the reeord tending to 
show her ownership of the autosiobile in question. There is no 
evidence in ths record that she made any contract with the Marie 
gold Garage or that che kent the automobile at that garage or 
that she knew that it was kept there or that she ever had anything 
to do with garaging the autoxobili«, 

Tne defendants contend that the driver of the aute- 
mobile was not their servant, but rather the servant of the Mari- 
gold Garage Company. There are « great many cases in which this 
question nas been involved und expressions are to be found ia the 
course of these opinions, when taken out of the decisions and cun- 
sidered as abstract propositions apart from the facts involved in 
the cases in which they have been used, that would appear to be 
irreconcilable. That condition, however, largely disappears when 
the facets presented in these cases are carefully examined, 1% 
would be quite impossible, within the linits of this opinion, to 


make any extended reference to even a part of these cases, “It is 
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impeoseible te lay down a hard and fest general rule or to atate 
definite facts by which the status of men working ana contracting 
tegether can be definitely defined in all cases as eaployees or 
independent contractors. ‘Kach case must depend on ite own facta. 
Ordinarily, mo one feature of the relation is determinative but ell 
must be considered together. '" (Bristol & Gale Co. y, industria} 
Com., 292 Ill. 16, 22.) Ho absolute or arbitrary rule can be laid 
down by which 1% can be plainly seen in every cane wosthor a per- 
econ is the servant of the agent cr special master, as these terme 


are used in the gecisions, The special faetes of each case must be 


lookeé to in order to reach a proper conclusion. (Harding v, St. 
Louis Stock Yardg, 242 i11. 444.) he relation of master and ser- 


vant does not exiet unless the person sought to be held as the 
master hus the contrei of the alleged servant, which involvee the : 
pover to ei neharge, enc henee the relation does not exist unless 
the power to discharge exietes. (Cennoliy vy, People's Gas Light Ce., 
260 Til. 162; Poste tadew -iiow 3o., 168 id. 814; 

Pioneer Construction Co. v. Hansen, 176 id. 100.) In this State 

it has been held, and in line with the weight of authority, that / 
the right to contro] the manner of doing the work is the principal 
consideration which detemines whether he worker is an employee or 
an independent contractor. (Deeatur Ry. Co, v,. Imdustrial Com., 
276 Ill. 472.) The test of relationship is the right to control. 
It is not the fact of actual interference with the control but the 


f 


right to interfere that makes the difference between an independent 
eontractor and a servant or sgent. (Tuttle v, Mmbury-Martin iumber 
So., 192 Mich. 385). ‘The law, however, recognizes that a servant 
in the general service of one, may be transferred, under contract 
OF otherwise, to the service of another so as to become for the 


time being the latter's servant, with all the legal consequences of 
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that relationship. (Schweitzer v, Thompson & kurrig Fo,, 220 AY, 
» 292 Ped. 688; 
The P. C. & St. L. R. Re vy. Bovard, 225 lil. 176; Harding v. St. 


Louis Stock Yards, supze.). In braxton v. Mendeleon, 233 N.Y, 
122, it was eaid: 





"Was the servant whose negligence injured a third party 
performing work for hie master within the seope of his 
employment or was he loaned by his master to another to 

do the latter's business? In the one case the general 
employer is liable for his terts. In the ethor \e is not. 
But while the rule is clear its application is often dif- 
ficult. The true relationship between master and servant 
may be obscured by circumstances seemingly contradictory." 


In the instant case there is some testimony tending to 
sustain the theory of the plaintiff, Where the sets ars undis- 
puted the exietence of the relationship of saster and servant is 


for the court. (Woods v. Bowman, 200 Il]. App. G12, and cases 
cited.) Under the plendings and the evidence in the instant case, 


a 
it was/question for the fury. (Kirn y. Chiesge Journal Co., 195 
fll. App. 197; Shannon v. bigutingaie, $21 111. 164.) 


It is next contended that there is no evidence in the 
record which oan held toth defendants. The only theory on which 
the defendants could be held in the instant case is that Smith was 
their servant or agent in the course of their employment at the 
time ef the accident. There is no evidence in the record tending 
te show that Rosalie Kk. Trinz was the owner of the automobile except 
the application that she made for a licénee, ip mhich she nemed 
herself as the owner; there is no evidence that she kept or knew 
that the autemobile wae kept at the Marigold Garage or that she 
ever made any contract with Marigold Garage or ever had anything to 
do with that company. The introduction of the application for a 
license was prima facie evidence of owmmership (2, Yt. W, #& €, Ry. 
Go. vy, Callaghan, 157 111. 406; Hast St. Louie ton, Ry- Co, y. 
Altgen, 210 1d, 213; Densby v. Bartlett, 512 id. 616, 624), and in 
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the absence of other proof would create a presumption of ownership 
as of the date of the accident. Prima facie evidence may be over- 
come by proef of positive facts (Densby v. Bartlett, supra), but 
presumptions are never indulged in against established facts, They 
are indulged in only to supply the place of facets. As soon ae evi-e 
dence is produced which is contrary to the presumption which arose 
before the contrary proof was offered the presusption vanishes en- 
tirely. (Osborne vy. Osborne, 325 [1k, 231.) Tuking all the evi- 
dence together, and after considering it with great care, we are 
impelled to the conclusion that the verdict as to the ownership of 
the automobile and the operation of the automobile as te Resalie K, 
Tring was manifestly sgainst the weight of the evidence, Whether 
or not any ilability exists as against Edward Tring is a matter 
about which we can express no opinion at thie time. The judgment 
against the defendants is a joint one. A judgment in an asetion in 
trespass is a unit as to all defendants against whom it is rendered, 
and if it must be reversed for error as againat one it must be 
reversed as to all. (South Side Blevated A, Kh. Co, v, Hesvig, 214 
Tll. 463, 469; Singer v. Cross, 257 111. App. 42, 44.) Plaintiff 
urges, however, that this contention of the defendante is at variance 
with the theory on which counsel for the defendants tried the case 
in the court below, and he cites cases holding that it is elementary 
that one is not permitted to try a case upon one theory in the trial 
court and, when defeated, shift his position in a court of review. 
We are mindful of the rule, but this rule is not applicable to the 
instant case. Rosslie K. Tring filed her separate plea denying that 
she owned, operated or controlled the automebile, and she has con- 


sietently throughout the trial contended that she did not own it. 


Complaint is also made by the defendants that the trial 
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court committed error in the admission und rejection of evidence 
and in the giving of instructions. We have examined into the come 
plaint and find merit in this contention, but ae we have reached 
the conclusion that this case must be reversed and remanded, it 
will not be necessary, as it is not likely that these errore will 
eceur on a retrial, to enlarge on this opinion. 

The judgment of the Guperior court iw reversed and the 
cause is remanded. 


REVERSED AND REMANDED, 


Beanlan, *. J., aid Gridley, J., coneur. 
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MARY HARVSY WENDORF O'DAY, )/ : 
administratrix of the estate, f $ 
of VICTOR Je O'DAY, decensed, ; 
(Plaintiff), j . 
Appellee, APPEAL FROM CINCUIT 
Ve ) COURT, OOK COUNTY 
THE CITY OF CHICAGO, a 
Municipal corporation, ) 
(Pefendant), OPA +r a fr if 
Appellant. LA. © 3 0 


MB. JUSTICH KZRMER HELIVERED THR OPIBION OF THE COURT. 


This was an action on the case »rought under the statute 
by Mary Harvey “endorf O'isy, ae adminixtratrix of the estate of 
Victor J. ©'Day, deceased, for the benefit of the mext of kin, 
against the City of Chiecsgo for wrongfully causing the death of 
Victor J. O'Day. Tried defore o jury, panintiff reeovered judgment 
for $4,000, and the defendont appealed. 

The death was caused by drowning im She North Branch of 
the Chieago fiver. Om Awguet 24, 1926, about & pe me, the decedent 
Wae @ passenger im a launch ‘riven vy his son, and while being so 
érivem a cable used in turning the bridge at Ogden avenue, operated 
and controlled by defendant, rose te the surface of the river, 
Capsizing the launch and decedent was thrown into the river, The 
suit was brought upon the ground that defendent had negligently 
operated ané controlled the bridge, which negligence enused the cable 
te overturn the launch, 

It ies contended by defencant that the judgment should 
be reversed because there ia no evidence thet defendant was negligent 
and thet the evidence shows that the som of decedent and ome of the 
beneficiaries in the euit operating the leunch wos guilty of 


Negligence which contributed to bring about the sccident. If 





QIGR4LO woat ZARR<A 
FIMO. BoD, «TIN, 





sth. TRY GS WYlAGG ORT Cagiva mca apataws. — 


Otutaia edd xvbew dduwetd ss00 ade me golive ms eae ohet 
to otedue ony te ritdacdelniods oo oeak’S Yaakaw® yewsnlt ‘qi’ < 
shi to tzen adi to si tomed ot tot :benssonb eqeuto ot xedol¥ 
Sh dtoeh of? antewoe <Liutomexe wi eseotde to “tI? od iemlena 
Semarpouh ostavesos Milinlesq veh o exeted beds? .yehto .& xoder¥ 
shalaogaga iuabee'tod Seid Dea yOO—aS tod 
te tomer davot wit m2 petewoxs yt bese sav diees off te 
@mebeosh ef? pom os & tnede .OREL 4 oS dawn wo 8. tevdt eyes ita ei 
on gated abrir bre .Mou oie Ue aweto> domed a mi TOReveRAg @ Rew 
bets iteqe same faGge ie agbixd of? galeres at bea oldns a mowhsd 
etevit od¢ te soe2tawe oft oY onor .fanbastod yd bolloxiacs hewn 
et? revit odd camt meotdd sow teodeged baw Mommtet odd satatagns 
YLiaegiinon hed fasbnotoh sad Onworn ot moqw defaword saw sta 
sideo edt Soawno vomegifgen doisdw .epbiad edd bolloriaen bas betaxege 
stiommel odd Bindusve od 
bivota soemphwl, odd todd Jandnetod yo bebmetaeo at sf 3 
Smoyitgon aaw fmadme ted Jade gomebdive on at ered? onwsoed beatevex Ca J 
wt To amo ban smvdo90% Yo men ofs sade awode sonaniye eat oan ba of 
















au deuce «i edits wih 





“20 


the sen ia guilty of negligence the instemt case would be controlled 
by Hazel ve Hoopeston Bus Cos, 31° Ill. 38, im which it was held 
that the negligence of one of the beneficiaries which contributed 
to the injury is a defense im an action for wrongful desth even 
though the decedent was not negligent. 

The evidence discloses that Prank O'Day, eighteen year 
old son of decedent, ut sbout 7 pe mie, entered a motor launch at 
Belmont avenue and the Horth Branch of the Chicnge River, which 
river runs north and south. in the lnaumch at the time were his 
fether end his grandmother. the lounch was twenty feet in length 
and seven feet wide. “hile the son was operating the launch southe 
ward, after it left Belmont avenue, the father and grandmother gat 
im the rear of the som. He had proce dec soulhward sbout four miles, 
was traveling at about seven or sight miles on hour and wae approaching 
Qgden avenue. 4 bend existe in the river just morth of Ogéen avenue 
and ac he turmes the bend, he being «t that time about one block north 
of the wridge, he anw the bridge in ite natural position. Ii was them 
eight o'clock, daylight saving time» He gave one blaet ae « aignal 
of his approsch, started te so under the bridge, and ac he wan passing 
uncer it » eable «sroee cut ef the water, upset the leunch and the 
three occupants were thrown into the river. He disenrdec his shoes 
and oWem toward his grandmother anc «ragged her back to the cable 
where he rewaines until they were reseued. He firut anw the cable 
when the launch wan a foot from it an it rose from the water. It was 
greasy, dark, dirty, end one and one-half inch im diameter. As he 
approached the bridge just before the onble struck tho leunch, the 
bridge wan still closed and it epened away from the launch, that is, 
towaré the south. The bridge tender gave no signal. The bridge 
Spanning the river woe « temporary structure attached to the east vank 
of the river upom « turntable anc the west end rested upon the west 
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bank of the river. A&A pentoon flosting in the river was attached 
by a superstructure to the bridge. The bridge was im charge of one 
George Bial, employed by the defendant os a bridge operator. To 
epen the brédge for the passage of boats the west end was raised from 
ites resting point by pumping water from the tanks lecated in the 
pontoon, thus causing the pontoon and the bridge apan to rise in the 
water. The west end of the bridge was swune to the south across the 
river and against the eset bank by meane of « cable runnine from the 
@ast bank of the riger to a motor-criven crum located in the pontoon. 
This cable was designed to lay on the bottom ef the river when the 
bridge was closed. There wae no signmel of any kind ¢eaignating the 
point where the enxble was fastened. There was sufficient apace left 
between the bridge and the river bank to permit small boats te paag, 
if the esble was in its proper pesition. The cable drums loeated in 
the pontoon were equipped with brekes which enable the operator te 
hold the enable at eny cesired position. The bridge had been opened 
and closed seme time before the accicente 

About the time that che lnauneh was approaching Ogden avenue 
from the north, one {llis, in charge of a tug, wes propelling the tug 
north and after it had paxzced Haleted street just before reaching 
Ogéen avenue he signalled to the bridge tender he desired the Ogden 
avenue bridge to opem so as to enable his tug to procecc to the northe 
Bllis wae then some 150 to 200 feet south of Ogden avenue, and as the 
bridge commenced to open he saw the launch. The evid mee further dis- 
Closes that after the bridge operator received bliie’ signal to open 
the bridge, he locked both ways but dic mot see the launch. There was 
nothing to obetruct hie view and he did see a full thousand feet in 
either direction. He set one of the drums in motion which started to 
wind up the esble which caused it to rise from the river bede 

Under this state of the record we would not be warranted 
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im holding that the son of decedent was guilty of contributory 
negligence. It was a question of fect for the jury. (Litteburgh, 
Ft. Ge & Co Rye Coe vs Callaghan, 157 Ill. 406.) The question 
as to whether the defendant wae guilty of the negligence charged 
im the declaration is alec one of fact for the jury, and only becomes 
one of law when the evidenee clearly shows thet the secident resulted 
from the negligence of the injured party. If there is amy difference 
of opinion so that reasonable minds may not arrive at the same con- 
clusion then it is « question of fact for the jury. (Bale vs Chienge 
Junction Rye Cos, 259 Til. 4703 Louthan v. Chicago City Ry» Coo, 198 
Ill. 329.) Im determining whether the verdict should be set aside on 
the ground that defendant was net guilty of the negligence charged, 
the rule is that if there ig im the record any evidenee from which, 
if it stood alone, the jury could, without acting umresxsonably in the 
eye of the law, find that the material averments of the declaration 
heé been proved, the case should go to the jury. (Libby, McNeil) @ 
Libby vy. Seok, 222 fil. 206.) In our opinion there is evidence in 
the instant ease fairly tending to preve the negligence of defendant 
as eharged in the declarsatione 

It is mext contended that the court committed reversible 
error in giving to the jury an instruction tundered by plaintiff, 
in which the jury were told thot they should mot take into consider- 
ation in mitigation of damagea, if ony, the fect that the widow of 
the deceased has remarried subsequent to the death of Victor Je O'Day. 
The court di¢ mot err im so imstructing the jury. Thies identienl 


instruction met with the approval of the court in Chicago & Zasterm 
illimois Reilropé Co» v» Driscoll, 207 Tlie 9. 


It ie fimally cleimed thet the damages assessed by the jury 
are excessive. The amount allowed wav $4,000. At the time of the 
death of Victor J. O'Day, he was 38 years old, im good health, earning 
between $55 and $38 a week. He left him ourviving a widow, a son 
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18 years of age and a deughter 15 years old. The jury vas instructed, 


at the request of defendant, as te all the elements to be considered 


by them. Im Chicago & Alion Rye Cos v. Shannon, 45 Ill. 338, 347, 
the court saids 


"How this peouniary damage is to be measured, - in other 
words, what is to be the awount of the verdict, must be largely left 
(within the limits of the statute) to the diseretion of the jury. 

The legislature has used language which seems to recognize this 
éifficulsy of exact measurement, and commits the question especially 
te the finding of the jury. The iaw provides, that ‘they are to give 
euch damages as they skali dewm a fair and just compensation.® Vhat 
the life of ome person is worth, in a pecuniary sense, to another, 

is a question ineapable, from its mature, of exavt determination. 
Although the wealth or poverty of the decensed may be important 
elements, they are not the only onee thet enter imto the problem. If 
the deceased eas poor, the logs may consist in the fact, that hig 
personal exertions can no lomger supper: those dependent upon him. 

if rich, the loss may be nenrly as great, im the deprivetion of the 
care and management of his business or extate. Im creating thie right 
eof action the legislature have confided to the jury a subject, that 
does not lie within the limite of exaet procf. Bui, im this, as in 
all other actions, the court must so fer auperviee the verdict aa to 
see that it is not the reeult of umreseoning prejudice or pnesitone.” 


Im the case of |conomy Light # Power Co. ve ‘bephen, 87 
Ille Appe 220, it appeared that the deceased was strong and healthy, 
about middle-aged, capable of carning $3.50 a day, and thet he left 
a widow and two children. The verdict of $5,000 wae held not to be 
excescive. In Smith vy. Ghicage, Pe & Sts Loulea Rye Cosy 143 Ills Appe 
128, a verdict of $10,000 was held not excessive when it appeared 
that the deceased at the time of his death wane of the age of 38 years, 
im gooé health, earning from 5125 to $150 a momth, and left him eur- 
viving a widow and «a child seven years of age. Under the evidence and 
the principles announced in the above cases we would not be justified 
in helding the verdict excesuive. 

Wot finding any reversible error the judgment ie hereby 
affirmed. 

APFIRESD« 


Senanlan, P. Jey and Gridley, J., coneure 
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TIMOTHY MOJONNIME, yj Nee 
Appellee, ) 2 
} APPEAL FROM CIRCE 
vs. ; 
) COOK COUNTY, 
BMIL GEEST, ) 
Appellant. ) 
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BR, JUSTICKR KERNER DELIVERED THY OPINION OF THE COURT, 


On Baron G6, 1950, a judgment by confeasion was rendered 
in favor ef plaintiff Timetny kojennier and against defendant Mail 
Geest for $2162.50. It was based upon a prowissery note, with the 
usual power of attorney to confess judgsent. the note was dated 
April 25, 1929, payable six months after ite date, to the order of 
Julius lL. Marks, with interest at......perxr cent per annum after 
date until paid. Om Kareh 21, 1930, a motion was made by defend- 
ant to vacate the judgment, which was continued to May 3, 1940. 

In support of thie motion defendant filed an affidavit made by 
Irving L. Kruger as agent for defendant, in which it was averred, 
inter alia, that the said note is one of a sericea of five notes, 
executed by defendant, tetslling $11,500; that defendant actually 
received 39,430 as the proceeds of the series of the said notes; 
that defendant has paid a total of $9,500 on account of caid notes; 
that the difference between $11,500, the amount of said notes, and 
$9,430, the amount repaid by defendant, was usurious interest 
charged by plaintiff; that plaintiff is only entitled to reeover the 
principal eum actually borrowed by defendant and ae defendant has 
repaid $9,500 he is not indebted to plaintiif in any sum whatsoever; 
that Julius i. Marks, named as payee in the note, was not the actual 
Vensexe of the money borrowed, but merely acted as the agent for 
plaintiff, who was the actual lender of the sum of $9,400. The 
court upon a hearing of the motion to open up the judgment and to 
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evant defendant leave to piead, overruled the motion; thereupon 
this appeal fellewed. 

It ie contended by plaintiff, that the affidavit does 
not set forth facte showing a meritorious defense. in considering 
motions of thie character the trial court has considerable disere- 
tion, but in applying its discretion the controlling question is, 
whether the defendant has shown sn equitable reason why hie motion 
should be allowed. (Humford v. Tolman, 157 111. 258; Moyses vy. 
Schendorf, 234 id. 232.) An affidavit of this sort is strictly con- 
etrued against the pleader, and it must be exavined with this rule 
in mind. If the affidavit presented facts establishing an equitable 
reason why the motion sheuld be allowed, the court must permit the 
defendant to plead to the merits. in our opinion, the affidavit, if 
true, 414 set up a defenee. The affidavit ie powitive ond unequive- 
eal of the fact tint the note ie one of ao series of five notes, 
totalling $11,500; that the payee in the note was not the actual 
lender of the money, but acted as agent for the plaintiffs, whe was 
the actual lender, and that but ¢9,400 was paid upon said five notes 
and that $9,506 has been repeid. 

It ie also contended by plaintiff that the motion to 
vacate the judgment was not made in apt time. Where judgment by 
confession is entered against an individual he must, of course, 
promptly take steps te set it aside, and what is apt time will de- 
pend upon the facts in each particular ease, In the inetant case 
the Judgment was entered on March 6, 1930. The sotion to vacate the 
judgment was made on Mare 21, 1930; the first notice plaintiff had 
of the entry of the judgment was on March 12, 19%, when he was 
served with an execution. We are of the opinion that the motion was 
made in apt time. (Butual Life of Lilinois vy. bithle, 227 111. App. 
436.) 

In view of the allegations of the affidavit, we are of 
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the opinion that the court erred in refusing to open up the judg- 
ment. The judguent of the Circuit court ie reversed and the eause 
remanded with directions to sustain the motion of the defendent te 
open up the Judpsent and for leave to plead. 


REVERSED AND REKANDED WITH DIRBOTIONS, 


Seanlan, ?. J., and Gridley, J., esneur, 
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AWEBSLL BATTARY coNTaImER |) f 
CORPORATION, a corporstion, \ f 
Plaintiff in *rror, 
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MR. JUSTICE EXRMKK DELIVERS) THE GPINION OF THE COURT. 





SHYDsh & BAY, Imes, a 
corporation, 
Defendant im srroar. 


The complainant, here the plaintiff in error, filed ite 
bill for injunctive relief, against defendent, here the defendant 
im error. The couse was referred to a master, who heard the evi- 
denee and filed his report, exceptions to whieh were overruled and 
the bill dismiseed om ‘pril 12, 1929, for wont of equity. In the 
Geeree it was ordered that the complainant pay the costs of suit 
and that defendant have execution therefor. The moter's report 
contained no certificxte or statement of the master's costes, and 
at no time wos amy order entered by the court determining the amount 
of the mister’s fees or taxing the moster’s fees as corte. More than 
a year after the emtry of the decree, the clerk of the Cireuit Court 
taxed the cum of $325 acs master's fees against the complainant. 
Complainant filed a petition to retax the costes, which was denied, 
and plaintiff sued out thie writ of error. 

Im the petition for retaxing the coots, it is alleged, 
inter alig, that after objections to the master's report had been 
overruled, it wae stipulated thet the master be allowed the sum of 
$325 as and for hie master's fees; thet at the time the master filed 
hie report he did not include in it any certifiente or statement as 
to his costs, mor did the maeter or defendant make application to the 


court to determine the amount of the master's fees and ot mo time 
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Was there any fincing as to the amount of fees to be paid the 
wasters that notwithstanding there was no determination by the 
court of the amount of the moster’s fees, the clerk of the eourt 
arbitrarily and without warrant of law taxed the costes against 
petitioner for (525. Wo answer was filed te the petition and no 
evidence was heard. The propriety of the action of the chaneeller 
in denying the motion to retax is here for review. 

The fees which a master asy lawfully charge depends upon 
the terme cf the statute and such etatute must be strictly construed 


(Sehnadt_v. Davis, 185 Ill. 476), and the master’s certifiente or 





statement ac to his costs and fees wuss be properly itemized. 
(Wirubicky v. ‘ranicki, 235 Ili. 106.) Under the statute relating 
to the fees of masters, the fe¢a for exnmining the iesuer and reporte 
ing conclusions are wholly within the court's diseretion and the 
soliciters have no power so bind the court by stipulation as to the 
amount of such fees. (Polnkow v. Leafgreen, 178 Tll. App. 5663 


Metropolitam Trust #4 ‘avings Bank ve. Perry, 194 lll» apps 2775 Lunne 
Vo Cooke, 197 Ille App» 422; Kuehnle vs Auguetiny 222 I1l. 31.) 


We are of the opinion that evidence should be heard to 
determine the extent and value of the saster's fees and as to the 
reasonableness of his fees, anc for the reasons indicatec the order of 
the Circuit Court is reversed and the cnuse remanded for such proeeed- 
ings az equity anc juetice may require consistent with the views 
herein expressed. 

REVERSED AND REMANDED WITH DIRECTIONS. 


Seanlan, PP. Js, ané Gridley, J., concure 
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CHRISTIABR GROSS, , 
(Cempl ainan 





¥8. 


VIRGINIA R. FE, GROSS 
(Defendant) Plaintiff in Orrer. 





COURT OF COCK cogpry, 
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‘ 
2621.A.63T 
BER, JUSTICE KERHER DELIVERED THE OPINION oF THE aut, 
Complainant, Christian Gross, filed his bill for 
divorcee againat the defendant, Virginia 4. il. Gross, on the ground 
of desertion, containing the usual sllegations with referenes to 
marriage, children,and the conduct of the parties, and prayed that 
the bond of matrimony existing between then be annulled and that 
Complainant may have the sole care, custody and education of their 
ehildren, Service was had on the defendant by publication, the 
affidavit of non-reeidence filed by compininant reciting that the 
defendant resiced in Paris, France. The default of the defendant 
was entered and the cause heard ez parte, and « decree was entered 
on August 8, 19"0, granting the complainant a divoree and in the 
Gecree the chancellor adjudged that « "pretended separation agree- 
ment entered into between the compisinant and defendant was iliegal 
and void and against public pelisy.", To review only that part of 
the decree decreeing that the separation agreenent was illegal and 
void, the defendant sued out a writ of error. 
On August 21, 1950, during the term at which the decree 
was entered, defendant made a written motion under a special and 
limited appearance to set azide that part of the decree adjudwing 


that the separation agreement was illegal and vold, The validity 
of the decree, to the extent that it granted the complainant a 


diveree from the defendant, is not questioned, In the view we take 
of the instant case it will be neeessary to consider only one of 


the grounds urged for a reversal of the decree. The bill filed by 
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the complainant made ne reference to any separation agreement and 
asked for no relief other than a divoree and the custody of the 
children. A certificate of evidence containing the testimony of 
three witnesses in support of the allegations of the bill was rilea 
en the day of the entry of the decree. It contained no evidence 
relating to a pretended separation agreement, 
In the case of Lewin v. Lewis, 316 111. 447, 4%, the 
eourt said: 
Under section 17 of the Divorce act the court may compel 
@ conveyance of property held by one party belenging to the 
other upon such terme as it shall deem equitable, but such 
relief can be obtained only by proper allegations in the bill, 
(ever ki » 256 Iii. 436.) Relief ean be granted only in 
accord — er the allegations of the bill, sustained by proof." 
And in the case of Fineran v. Goldberg, 329 11). 507, 511, the court 
said: 
"A finding in a decree as to mattera not involved in the 
litigation between the parties is a mullity. (Yeates v. Brigas, 


95 111. 7.) The aliegations of the bili, the proof and the 
findings of the decree must correspond. * (See also ¢ 


» 342. T1i. 629; Holinitis v. Holinitis, 535 id. 
260; e 336 id. 410. 


Keither the bill not the evidence mentions any separation agree- 





ment. the decree was, therefore, erroveous in decrecing that tne 
aenaration agreement was illegal and void. 

Accordingly the decree of the Superior court, so far as 
it decreed that a pretended cevaration agreement entered into be- 
tween the complainant and the defendant is illegal and void and 
against public policy, will be revereed and the cause will be re- 
mandeéd with directions for ite modification as herein outlined. 

REVERSED AKRD KEMARDED VITH DIRECTIONS 
FOR MODIFICATION OF THR DECREE. 


Seanlan, FP. J., and Gridley, J., coneur. 
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CITY OF CHICAGO, x, ot” ' # 
(Plaintifz), 7 ) 
Appellee, i APPEAL FROM MURICIPAL Count 
Ve ) OF CHICAGO. 
THOMAS MURGATAOYD, } 
(Defendant), ; 
Appeliant. } PA Tr A 
%) { - ~. /% f>® & 1! 


Me JUSTICE KEMWSK DELIVERTD THE OPIVIOW OF Tak COURT. 


The city of Chicege brought a quasi criminal action 
against the defendant to recover the maximum penalty provided by 
a city ordinance claimed to have been violated by the defendant. 
A jury wee waived and at the conclusion of the evidence the court 
found the éefendent hed violated section 1453 of the “hicage 
Municipal Code of 1922, imposing a fine of 2100 and thie appeal 
followed. 

The charge aguinat the defendant, aw alleged in the 
complaint, was that the defendamt on April 28, 1930, did wilfully 
and unlawfully sell cr furnish Lefoy Kejencki, a minor child, one 
box of 52 caliber revolver cartridges which did contain explosive 
subetance. 

From the evidence it appears that for twenty years the 
éefenéant has operated 2 hardware business in the City of Chicago 
under a license granted by the City ef Chicago. Leoy Kejenski 
teetified that he wes sixteen yeare olé on November 24, 1929, and 
on April 28, 1950, he purchased of the defendant 32 cartridges, 
paying 90 cents for them. The cefendent denied he ever sold LeRoy 


Kejenski any cartridges at any time. 
The defendant contends that the evidence does not shew 


he was guilty ef vieleting the ordimance in question. ‘ection 1453 
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is as follows: 


“It is hereby declared to be unlawful for any person, 
firm or corporation to sell, deliver or give to any minor under 
eighteen yesare of age any blank powder, dynamite, nitro-glycerine, 
guncotton or other cangerous explosive. ny person, firm or cor~ 
poration violating any provisions of this section shall be fined 
mot lesa than sixty doliare nor more than two hundred ¢ellars fer 
each sueh offense." 


The instant cave being in the mature of a pemal action, it was in- 
cumbemt upon the plaintiff to preve every atep in the chain of facts 
upon which ite right to recovery rested (2ull vy. City of Quincy, 9 





Ills Apps 127, and cunes cited), and plaintiff must prove clearly 
that the defendant violated the ordinance. (City of Chiengo v. Gall, 
195 Illes App. 413 Hitchcock v. City eof Chicage, 72 Ill. App. 196.) 





In the instant case the vcartridges elieged te nave/seid to LeRoy 
Kejenski were not introduce in evidence and there wae no evidence 
showing that the earttidges purchased by the minor contained black 
powder, dynamite, nitroglycerine, cuncotton or other ¢angerous explosive. 
The plaintiff urges, that it was not necersary to prove the cartridges 
contained black powder, dynamite, nitroglycerine, guncotton or other 
damgerous explosive, fer the reason thet it is common knowledge that a 
cartridge ie a container of black powder or guncotten. Ye cannot agree 
with this contention. The ordinance under which thie action is brought 
is to recover a pemolty and it is well settled that in ouch an action 
the plaintiff muet prove every fact necesnary to make out his title to 
the penalty demanded. ‘very fact necesanry to constitute an offense 
must be clenrly proven, and no intendmente are allowed in favor of the 
Plaintiff. Ye might no doubt conjecture, thet the cartridgee contained 
Black powder or guncotton but to do se would be im violation of the 
defendant's rights. 

Other questions raised by the defendant need not be discussed 
in this opinion as ne doubt « somewhat different record will be mace 


upon another trial of the case. 
The judgment of the Mumicipal court is reversed and the cause 


Femandec for «a new trial. REVERSED AB) REMANDED. 
Seanlan, Pedey and Gridley, J.,coneure 
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KOS PEE e as Trustee " ; 
Complainants, 


CHICAGO TITLE & TRUST company, / 
ae Receiver, 





APPEAL FROM CINCURT 





Appellee, ‘ 
H 
Ve } COURT, COOK cOUNTY. 
} 
CHARLES SELMAN #t ale, } 
- befendante. } c } 4. & J . \" f cy 6p! 
Fa) & Lelhe GOK 
LOUIS ¥. BACK, 


WR. JUSTICE KEANER BKLIVERSY TRE OPINION OF THE COURT, 


This is an appeal by Louie Ys Meck (hereafter called 
appellant), ome of the ¢efendantes in a foreclosure sult, from 
an order entereé om August 15, 195%, cirecsting him as a tenant 
of the property involved to pay 32500 to the receiver who had been 
appointed May 3, 1927, the amount of the rent accrued to the date 
of the entry of the order, ami finding appeliant eullty of contempt 
ef court and puniching him therefor. 

The original proceeding was brought by the complainants 
to foreclose the lien of o trust deed. A croes-bill wae filed by 
Fred Marshall ané Gustav lielm to foreclose certain notes secured 
by the same trust deed. On motion of the crose-complainants, the 
Chicage Title & Trust Company (hereafter enlleé appellee), was 
appointed receiver of the property. On Auguet 26, 1927, appellant 
was ordered to pay $125 a month as rent for the premises and on July 
2, 1929, an order was entered finding the sum of $675 due the 
appellee and directing appellant to pay the same. He prayed am 
appeal to this court and the order wae affirmed in ense Bo» 35778, 
256 Ille Apps 607 (opinion not published im full). Om July 25, 
1930, appellee filed a petition in which 1t set forth that the rent 
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accrued uncer the order of ugust 26, 1927, amounted to $2500 

that appeliant refuses to pay the rent and prayed that he be 
adjudgec in contempt of court. ppellemt filed an anawer in which 
he sdmitted that the amount claimed wes due; that he was fimancially 
able to pay, but refused to pay the rent beesause the order appoint ing 
the receiver was null and void. 

it appears from the record tha! the erese-bill filed by 
Free Marshall anc Gustav Helm, wes not eworn to by either of them 
amd thst om Hay 3, 1927, a petition for the appointment of a receiver, 
werified upon information anc belief, wae presented te the chancellor 
amd the appellee was appointed reeciver of the property and cross- 
complainants vere exeused, for good cause shown, from filing a bond. 
It further appeare thet appelinnt ens duly served with process, entered 
his appenrance and filed anawers tc both the original bill amd crogee 
bill of complain:, and that he did net appesl from the order appointing 
the receiver. 

It ie appellant's contention that the order appointing the 
receiver was a void order and therefore o mullity ami that the eubse- 
quent orders directing the payment of the rent to the receiver are 
also void and may be attacked »t omy time. A party charged with 
contempt fer violation of a judgment, orcer or dveoree may acquit 
himself by showing that such judgment, order or deeree is a nullity. 
(Armour Grain Go. ye Ruilroad Cos, 320 111. 156, and coves cited.) 

If the court had jurisdiction to make ony order at law concerning 
the subject matter, its judgment, though erroneous, eould not be 
collaterally attcekec and could only be set aside by o direct pre- 
ceeding. (Okman v. Small, 282 Ill. 360+) Jurisdiction is the 
authority to hear and determine, and if » court has jurisdiction of 
the subject matter end the parties, ite orders ane judgments must be 
obeyed until reversed and set aside. (People vs Let, 511 fils 652) 
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There a court has jurisdiction both of the subject matter and the 
necessary parties its appoimiment of « reeeciver cannot be asgniled 
in a collateral procesding, however erroneous it may be. (Richards 
vs People, 31 Ill. S51.) By thie appeal appellant questions the 
order appointing the reveiver. A similer collateral attack en like 
grounds woe made in the ens¢ of Vandelia v. (t+ Louis, Vandalia and 
Terre Haute Re Re Goss 209 Tlie 75, where the cours aadd (pe. 82)s 
“However erroneous such sn order smy be, it is bindines not only on 
the parties, bul everyesere, until reverser by superior authority." 
Im the opinion of thie court im the case of Dayle vs Seeman, supra, 
we gaid: 

"There oan be no doubt that the court here had juris- 
Giction of the parties and the gubject anatter, both of whieh were 
recognised in appeliant’s pleadiingss anc under the facts pleaded 
a Gase wes alao presented under which the appointment of a reneiver 
was authorised by lax. The proper way toe raise these questions 
js Bagg appeel from the order of appointment. No such appeal was 
t . 

It iw mot only apparent, therefore, that appellant cannot 
question the appointment of the receiver by thie collateral attack 
but that the omly question thet enn be raised under his appeal is 
whether or not the mum of S875 exs the balance due for rent. As to 
that, there seems to have beer ne diupute. The record diecloses no 
attempt to meet the merits of the only pertiment question of fact 
that arose om the rule enteree upon appellant, but merely an attempt 
to use the cecasion for such coliaterol attack." 

Om the hearing of aeppeliees’ petition appellant offered 
to show that at the time the order appointing the receiver was entered, 
a full heering was not had; thet the court did not have good couse 
shown to it for the appointment of o receiver without vonds that notice 
was not given, and that there wae ne couse for the appointment of a 
receiver. It was mot proper for the court to hear emy evidence on 
the question of the propriety of he order appointing the receiver. 
(Sard_vy. Farwell, 97 Ill. 595.) 


The oréer of the Circuit court is affirmede 


APT IRERD. 
Seamlan, Pe Jey ané Gridley, J+, comeure 
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MINNIS OLSOW HOGSRT, as = ON 
administratrix of the estate Ss 
of KONNSTH OLSON HOGERT, 
deceased, (plaintiff), 





APPBAL PROM sbPunioa 


ee eet Mn Ree Nie tee to? er 


Appellee, 
VOURT, COOK COUNTY. 
Ve 
¢ » 7 ~— —— 7 “A L 
AGATA BOJNOWSEI, (defendant), PA GC 2 5H ) 5 y, 
i, V7 Fay 4. OL @ i > kw 


Appel lant. 
MR, JUSTICN EXAMER PALIVERED THE OFTHION OF THE COURT. 


Minnie Glsen Hogert, as administratrix of the estate 
of Kenneth Sleon Hegert, deceased, sued Agata Bejnowski te recover 
@amages for negligently causing the ¢eoth of her thirteen year 
old som, sho wac struck by an automobile operated by defendante 
The case was tried before a jury snd a verdict amd Judgment ip 
favor of plaintiff for $5,000, from which the defendant appenied. 

The procf shows that the cevcident occurred at the morthe 
@aat corner of 4lst piace and Kecsie avenue, Chiengo, Illimois. 
4lst place rume in an cxeterly direction, ané in intersected by 
Keézie avenue, a north and south street. Testimony offered by 
the plaintiff, given by six witnesses, was to the effeet that 
on duly 30, 1929, at ebout 6545 pe mes the deceased ané Valter 
Gembala were walking north on the cxet vide of Keduie avenue, 
arriving ot 4let place they walked serems 41st place and when about 
three or four feet from the curb on the north cide of 41st place 
beard « horny the sutomebile struck Kenneth as he wae sbout to step 
onto the curb at the northeast corner, and he wes crushe¢ ageinst a 
fire plug, «hich was pe and one-half fect enst of the enst curd of 
Kedsie avenue and three feet north of the north curb of 4let places 
The injury inflicted caused hie ¢exth. The automobile woe being 
operated vy defendant north on Kecsie avenue ot about fifteen to 
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eighteen miles an hour and when 1t arrived at 41st plece it turned 
eaate 

Bernice Sojnowski, defendant's daughter, wou the only 
witness offered by cGefendant, and testified that defendant was 
driving her eutomobile north en Ke: zie avenue, arriving at 41st 
piece she turned enat. ‘& that moment the ¢eceased and Valter 
Gembala were om the southeast corner of 41let place and Kedzie avenue; 
that defenceunt honked ker horn ond the boys «tarted running north 
across the street and she tried to get away from the boys, but the 
boys kept going the wame my. 

It can prebably be said that there was nome evidence 
tending to show a want of due care om the part of the deceased, if 
the evidence of the daughter is true that the decensed, after defend- 
ant had honked the horn, ran scross the street in the poth of the 
approaching automobile, and it ean also be said that there wae evi- 
tending to show negligence on she part of defendent. There is a 
Girect conflict im the evidenee ag to the seta of the decensec and 
the defendant. The jury could not believe the witnesees for the 
plaintiff and also Bernice. They had to reject the ome and to eredit 
the other in order to determine where the truth lny. im thie atate 
of the record it wes essential that the remarke of counsel should 
have been kept within proper restrictions. 

Counsel for plaintiff in arguing the case to the jury, 
said: "Gentlemen, I want to tell you something about that witness. 
Ghe is not corroborated by any other teatimony in thiz cave, * * "eo 
There is no corroboration of her testimony to any extent and one 
significant fact stands forth im thie case, that thie é¢efendemt has 
Mot taken the stand. Counsel did mot offer her as/witness in this 
case.* To whieh statement defendant's counsel] objected and the 
objection war overrule¢ and an exception prewerved, and the piain- 
tiff's counsel continued: “This witness, gentlemen, wae not offered 
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by counsel as a witness in her own behalf. @ brought this action 
one year ago anc summoned her intc this court te tell her story 

ac to hew this thing happened, to defend herself. “he comes here 
with her counsel, she remains silent. You gentlewen no doubt would 
have been interested to know what her defense was in this case.” 
Defendant's counsel again objected and meved the court to inatruct 

the jury to disregard the srgument om the ground that the defendant 
was incompetent to testify, which motion wag denied. Ina clear 

case the court will reverse a judgment because of the improper con- 
éuet of counsel. (Yabash Nsilway ve Billinge, 212 Ill. 37, afid 
Chicago Union Traction Cos ve Lauth, “16 id. 1l’ée) It hee been held 
thet it is error for the attorney for a complaimant in a will contest 
ease to refer in hi« srgument to the failure of a witness , who was 
the attorney for the chief beneficiary of the will, to teatify, when 
he knows he ig not s competent witness. (Ravenscroft ve “tull, 280 
tll. 406.) im another part of his argument plaintiff's counsel 
said: "You had a right to offer her and | would not have objected 

to it." Defendant's counsel moved the court to instruct the jury 

to dieregaré this argument, which motion was denied. It wae error for 
counsel to suggest to the jury that he woulé have waived objection 

to incompetent teetimony if opposimg counsel hed offered it. (Bleigdel) 
Neo Daying 72 Vt» 2963 Mettice v. Klawang, 312 Ill. 299, 30%.) Im the 


ease of Sandberg ve Chiesgo Railways Coe, 191 Ilie Appe 199, which was 
an action by an administrator to recover damges caused by the negli- 


gent aet of the defendant, counsel for plaintiff in thet case commented 
om defendant's failure to produce witnesses who appeared to be avail- 
able, the court said: “This was not fair nor proper argument and 
should mot have been permitted, * * *. The approval of such argument 
by the court warranted an inference by the jury thit éefencont's 
proof, if introduced, would be unfavorable to ite” By the srgument 


in the inatant case counsel net omly told the jury that an inference 
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unfavorable to the defendant might be drawn from her failure to 
testify, but that plaintiff head done all she could to compel the 
defendant to testify. Im the argument he «aid: "Ye broucht this 
action one year ago and aummoned her inic thie court te tell her 
story as to how this thing happened, to defend herself. She comes 
here with her counsel, she remaing silent." It was improper te 
make such an argument. 

It ia urged, however, by plaintiff's counsel that the court 
im ite written instructions told the jury that the suit was brought 
by the plaintiff se administratrix end thet defendant wae not competent 
to testify as a witness. it hne repeatedly been held that even 
though the trial court may have sustained objections to improper 
argument, rebukec the counsel] making ine same, and imstructed the jury 
to disregaré the argument, that etill such improper argument may be 


ground for reversal of a judgment. (Uhiengo Union Traction Coe ve 


Lauth, suprag Appel v. Ghicero City Railway Cos, supra.) Im the case 
of Ravenscroft vy. Stull, 280 Ill. 40¢, the court anid (ps. 413)% 


"The court gave an instruction to the jury thet for an 
attormey to testify was a reprehensible practice and the jury 
should not indulge amy presumption agaimat the validity of the will 
beornuse the attormey interested in the outeome of the suit dic not 
testify. The imstruction wos directly contrary to the ruling of 
the court, and at any rate dic not meet the serious error committed 
im mot promptly sustaining the objection and stopping the course 
ef arguaent.” 


Amé@ in the Sandberg ve Chicongo Hailways Cos case, supra, the court 


salds 

“At defendant's request, the court ineltructeé the jury 
*that the fact that the defendant has introduced ne evidence by way 
of defense is not to rnise a presumption in your mind of the guilt 
ef said defendant;' but, in the present case, that inutruction did 
mot cure the mischief done by shat kind of argument.” 

In the imstans case under the evidence the jury might have 
returned a verdict for either party. “here there is a conflict in 
the testimony the cause will be reversed if improper and prejudicial 


argument is made. ‘The effect of such misconduct cannot be meneured, 
and the only remedy is to grant a new trial. (Matsice v» Kiewana, 
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$12 Ill. 299.) 
The judgment of the Superior court le reversed and 
the esuse is remanded, 
HEVEEnGAD AND REMANDED, 


S@amlan, Pe Jey and Gridley, J., conoure 


see ‘eux wit scdemsbint pile HO eh 
a ee oe | Mp LE RD woth Ane ees | 
. eee ae Ppl bee eres 
Aa as PUN es Bay BR RM Rab 
 aaaseac ol = Bea) eo ta | 





ga) 





34805 
CH 
THEODGHS HACKINS, — ) 
(Plaintiff), ) 
Appellant, APPSAL FYROM DUPERIOR 
Ve COURT, COOK CouNrTY. 
Teetant & — COMPANY, 
Defendant), ~ CO Tr A rm € b 
sayaaen. (A. 632 


MR. JUSTICE KERWER PELIVERSY THE OPINICN or Tax count. 


This ie an action in assumpsit brought by plaintirf, 
Theodore Hawkins, against Hawkins & Loomia Company, to recover 
$4,000 aalary claimed to be due pleintiff. Heard before the 
court without « jury, issues found in favor of defendant, judgment 
om the finding, from which plaintiff appealed. 

Defendant's declaration alleged that on January 3, 1929, 
Plaintif?’ and defendant entered into an agreement whereby defendant 
employed plaintiff as president for « pericd of one yeur from 
Januery 1, 1929, to December 31, 1929, and promised to pay plaintiff 
$12,900 per annum, paysble in monthly installments, and on December 
Sl, 1929, at the rate of six per cent per annum on any unpaid balance 
of salary installments; that plaintiff from January 1, 1929 to 
December 51, 1929, pursuent to anid contract, acted and performec the 
Guties of president; that defendant failed to pay the salery egreed 
upon ond there is due him $4,000 ete. Defendant filed a ples of non 
aseumpsit and an affidavit of merite in which it is alleged, that 
defendant has a good defense to the whole of plaintiff's cemands that 
the nature of esid defense is ae follows: Lefendent denies thet it 
ever entered into an agreement whereby it employed plaintiff as 
president for a period of one yerr, and denied 1t promised to pay 


Plaintisf $12,000 per ennum for eaid eervieess denies pleintiff 
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Was G@mployed for any definite period, and saverred that under an 
agreement between plaintif? and cefendant, plaintiff was to 
receive merely $500 a month for bis eervices for the months of 
‘ugaat and September, 1929, and for the balance of said year he 
was to receive $1 a month. ‘the decision of ‘his case depends upon 
whether the contract of employment was for the period of one year, 
or waa for an indefinite period. 

The evidence discloses that the Plainiiff 1a a director 
and stockholder of defendéont corporations that on Jonuery a, 1929, 
at am annual meeting of the directors a motion wae duly made, seconded 
and csrried, that the foliewing aen be cleeted offieers of the 
company to hold office: Theodore Hawking, president} Robert #. 
Loomis, vice president, and deard lL. Loomle, secretary-treasurer, 
Thereupon, a motion wax duly made and seconded, that the officere' 
etlaries be fixe: ac follows: Theodore Hawkins, president, $12,000 
per annum; obert H. Loomis, vice president, $2,600 per annuny 
Edward J. Loomis, secretary-trensurer, 63,000 per annmumg all of 
the salsries to be credited on the bocks ef the company in twelve 
monthly imstallmemts. Interest «+ the rete of six per cent per 
annum to be ercdited on any unpaid balomee at the end of each calendar 
years The plaintiff aete: as president of the defendant corporation 
Curing the calender year 1929 and reecived $8 OOO. ection 1 of the 
by-laws of the defendant corporstion provided thet officers, when 
@lecte¢, should hold office for » term of one year, ané also provided 
that all officers, agents or employees of the corporetion should be 
subject to removal ot amy time by the of irmative vote of a majority 
of the board. On ugust 5, 1929, at m meeting of the board of directors 
of the defendont corporation, ealled to diseuse waye and means of 
lowering expenses and overhead during the month of sugust, by 
resolution of the board of directors all officers’ snlaries were reduced 


SO per cent for the month of sugust, 1929, and on September 9, 1929, 
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by resolution of the board of dirvetora, the salaries to be paid 
to the presi¢ent one secretory-treasurer therenfter were fixed at 
the rate of $1 per annum until further auction of the boord. The 
plaintiff voted againet the edoption ef these resolutions. Wo 
Claim is made that plaintiff wos guilty of any misconduct im the 
performance of hie duties os president. 

The plaintif’ contends that the odoption ef the resolution 
of January 28, 1929, constituted « contract binding upon the parties 
for a term of ome year, and cites cases in support of his contention. 
It must be admitted there is a comflict of suthorities, upon the 
question imvolwecd in the instant ense. The trial court held that 
the plaintiff was net employed for any specified time. In thie we 
are of the opinion he was not in error. Plaintiff was elected under 
the provisions of the by-laws of the defendant, subject to the power 
of removal vested in the board of directors, of which power he must 
be agaumed to have notice, and under the terms of which he must be 
presumed to have accepted the offiee with its emoluments, 

"Officers of a corporation are presumed to know the by- 
laws adopted before their appointment or clection and are bound by 


them aa to their tenure of office." (Ginte » Heco “nve COes 
316 Ille 183 (p+ 186). . 


a 


It is the duty of the bonrd of directors to control corporate affairs 
and they have the power to reduce the salary of am officer when he is 


mot employed for amy specific time. (Hell ys Yoods, 325 Ill» lids) 


It is, however, urged by plaintiff’ thet he was employed for a specifie 
There is no evidence 


By thie 


time, that ie, for the calender yenr of 1929. 
as to the hiring except the revolution of January 8, 1929. 
resolution the salary of the president wae fixec at $12,000 per annum 
It is procf only of the fact thet the rate of compensetion wae fixed 


at that amount. It was met am undertaking on the part of the cefendant 


to retain plaimtiff for amy defimite period. It is true, the by-laws 


provided that the officers should hole office for a period of ome years 
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but they also provided that the officers vhoulé be subject to 
removal at any time by the affirmntive vote of » majority of the 
board of directors. She burden of proving that he was employed 
for e fixed period wax om the plaimciff (Odell v» Chicago Great 
Vesterm Re Re Goe, 212 tile ‘pp. 516; FPuehs ye “eibert, 233 Ill. 
Appe 536,) and ne presumption arises merely for the fixing of a 





rate of compensation. Om the contrary, an employment upon an 
annual exlery, if no period ia otherwire stated oy npproved for 
ites continuance, is presumed to be = hiring at will, which ether 


party may at any time terminate. (2fund vy. “immerman, 29 (ll. 269, 


er ae IN a a a 


ene Oxr vy. War, 73 Ill» 315.) Im Uhedwick ve Morris & Goe, 170 
Tlle S69, at pe STO, the court sxid:s “The plaimtiff teetifieds 
'Z told nim (Borders) thet the least I would go for wan fifteen 
hundred a years and he anid ‘nll right.’ ‘his oan in no way be con- 
strued inte a defimite hiring for one yeur.” In the case of 
Martin ve Hew York Life ings Coe, 42 Ue ~s ALG, at pe 417, the 
court saids 

*vyith us, the rule is inflexible that s general or in- 
definite hiring is, prime facie, a hirimg st willy and if the eer- 
vant secks to make it out a yearly hiring, the burden iv upom him 
to establish it vy proof. A hiring at se much a day, week, month, 
or year, no time seing specified, ic an indefinite hiring, and no 
presumption attaches that it wae for a day evon, bub only «+ the 
rate fixed for whatever time the parity may serve." 
A contract for service, «t aw salary of 12,500 per antium, ie not a 
eontrect for any definite time, and «t a fixed price, the compiete 
performanee of which is a condition precedent to a right te 
compensation. It is but a stipuletiun of the rate at which the 


employee is to be compensated for the services performed. (Harvey vs 
Ealéwell, 35 Ark. 156. ‘ee aleo Stein v» Kooperstein, 102 HM. Y. 
Supe 876, aud The Pokanoket, 156 Fed. 241+) It follows, therefore, 
that the hiring of the plaintiff wee o hiring at will and the defeniant 
was at liberty to terminate the same ot amy time. 

Th te assigned as error that the resolutions of august & 
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and September 9, 1929, were inacminsible, because they did not tend 
to establish the defense set forth in the affidavit of merits. 
Section 55, ehe 110, Cahill’s Nev. Stats., provides that where « 
plaimtiff files with his geclaration on affidavit of elain, the 
defendant eholl file with his plea, an affidavit of morite specifying 
the mature of the defense. Fuets constituting a defense are those 
facte which the evicence upom the trisl will prove, and mei the 
facts ehich will be requirs¢ to prove the exietenee of such facta. 
Im Firestone Tire Co, vs Ginsburg, 265 T11l. 135 (ps. 156), the eourt 
esid: “°It is not required that the defendant should state the evie 
dence but only the ultimate facts which would eive notice of the 
mature of the defense." Plaintiff, im his efficavit of claim, besed 
his ¢laim upon « contract st a certain salary for a definite period 
ef time. Thic wae denied by defendant. Ho motion van made to 
strike the effidawit of merits and under this state of the pleadings 
defendant Bead the right te shew «ffirmavive evidentiary facta te 
aupport ite negative defenae and we cen see no error in admitting 
the resolutions. 

It ia alse urged thet the résolutions of August 5 and 
September 9, 1929, were paused too late to affeet plaintiff's salary 
fer the months of sugust and Sepiember, 1929. It appeare from the 
evidence that plaintiff? kimeelf drew the ehecke for hia ealnrys and 
to the end of July, 1929, he had withdrawn $7,900 from the defendant 
and on ‘ugust 2, he crew a cheek for $50) and on September 3, he 
drew another eheck for $500. ‘e¢ think under the state of facts in 
this case the resolutions were not passed too late to affect 
Plaintiff's aslery for these monthse 

Pinmally it is contended thet it was error to exelude 
Plaintiff's offe® in rebuttal to prove that plaintiff hac been employed 
as president of the corporstion since its inmeeption and hac drawn 
&@ salary of $12,000 for three or fout years prior to January 1, 1929 , 


bued dem Sib wuld vogooed ~ohdtentmoagl wesw «PSU 2 codmaugell ame 


+a¢iaem ie dlivetitix att et dice) sug cng ted oc? Mabidateas.0¢ 

a ersde Jott abhveng geedads «vail at ilita) gOit sale 9h? madeeet 

gi? «etein Yo divebitte mp molsarsdess std athe wiht Dehimdeda 

eeu siuiee: etines te ¢ivasktte ge geotq cit deliv efit Llede seabeate 
enets et, eynetoh « gabiadiianse atoc% sanneteb ca’ te orutes ams 
eft som bun .etevqg JLie-Laité efi coqe oomesive. add dnidw aden? 
satenT dose to emneteime als eveng oy Settee 66 Lite dole wa 

tuo ote <{80L oq) SAL o £23 205. engpdeasd 0.500 oxdt omedennh t: 

shee add santa ohvede seabed add. forte. sicitaner fae et €i* ne 
tit Yo gubtem evie Meow sotde ofoet gtamrdio wis ine ted vomed 
bowed sabats ko sivebitis ale ns (2Gimbeds — "senmetod ot e-etmtam 
heixeg stinites o 19% ytekeo slastces @ #2 gocndnes a megs atake ald 
pe hom a2 aebvat af sétebactes wt bokeh eer tet. somdd Be ! 
agatvasty odd 6 efats dine qohme tae adixed te divedl Mia en? ethate 
Of stoat yxaiiaoblws evivomes the wey o¢ Moyle sls Bad tesbaeted 
gaiiit@se of r988t) an oO Moo ov bra seaeted evitegen oth Itoggue 4 








| . ; ; ~ terre = 
re tae emus, as nat autexea wale sedi bone cole. k 4h sa atl 


cimdins atnatanary toot side eaet eet foasag exer ene ae edmetqne 
edd mov etasqgs at yeeex kedunaqed: baa dengan te ediwom t8 xt 

bao eysedce oi wel otoutle ond Gach tieomdn, Mbimlel@ sede eoeealys 
stobmols> odd govk Q60q 7) nestidedw baw oh (ORE eyiak Ye baw eeoos | 
on -t woedmeiqge® ao hin COOd soo doce 2 wet od .8 dewget ao penn 

at adet Ie otaee wis sobme awdss of .O08G cod doots teions werd 
gookte 09 vied oes bonmaq Joa ener anpdtetooor ot? seed gist j 

| ssshirmaae onedd 40% xtokne of eMiate 

Lo inne 64 tote sae Ah toed debepteme wh Chiwbtomhor oy 
PaO BO bod VK IMAL Satis ovenq Oy Lnddaden uh Geo a Rt smbake 
tear Het tee MoOkIQoont ath opmte sol swrogRes ocd 2o dubinesg am ql 
’ ) MARK senna salad arene: Aaek 7 ane, caiamened waters 6 








anc thet at mo time during the Bistery of the eorporation had 
the boore of directoru ever dverenaec the salary of an officer. 
S@ Rave comsidered the arguments of counsel anc are of the opinion 
that the court cid mot abuse ite discretion in refusing to admit 
thia evidence, 
The jucgment of the Superier Cewri is affirmed, 
APPIEMRE e 


S@anlan, Ys Je, and Gridley, J+, concurs 
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GREGORY YALKEN, administrator 

ef the estate of Donald BE. Bush, 

deceased, (plaintiff), 
Appellee, 





APPRAL FR ZUPERIOR 


Ve COURT, COOK GOUNTY,. 

CITY OF CHICAGO, a Municipal 

corporation, (defendent), 
Appellant. 
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woe tA 2 9" 
WR. JUSTICE KERMER DSLIVERED Tax OPINION OF THE coUNT. 


* 


Piaintiff, es administrator of the «state ef Donald i. 
Bush, deceased, suet the City of Chicago to recover dameges for 
the benefit of the mext of kin for the wrongful denth of Donald 
Ee Bush. The eave was tried before the court with a jury, ver- 
@ict and judgment against defendant fer $4,500 and this appeal 
followed. 

The declaration coneisted of three counte. The first 
alleged in substance thet on August 94, 1928, the defendant was 
in possession and control of « certain wire used for the tranemiseion 
of larce and demgerous quantities of electricity, sufficiently large 
to cause death to persone coming in contact with said wire, stretched 
in Herper avenue end 65th street; that it wae the duty of defendant 
to properly insulate and protect enid wi Te so thet incense persons 
in the public street there, should they come in contact with said 
wire, would not ve injured therebys that defendant negligently and 
carelessly failed and neglected properly te ineulate or protect said 
wire, but sllowe¢ said wire to be and remain without sufficient 
protection whatsoever; thet plaintiff's intestate, who was rightfully 
an anid pudlie street, a boy ten years of age, exereiving ordinary 


care for a person of hic age ané experience, came in contact with said 








" 
ate : is 2 ee ; , i 

ie f NTT a? 
iA aodextadaiate « sata ere 
{ laut be oy rts 
i ay Yikwahala) . 9b ‘ 
ROL HPRGS BORE TAA, ' san teouys = 
<TeRGOD Bod , TMIGD Ki cite” | 
os Loqtobass o ,O2AGTHD ¥0 yrte 
es casi Seton) guebictegseo 

nN co a 8 Semi log@ } 
‘g Bo ©) % re i eves or Je bbe P a ‘ 5 age 


TUR BAT YO AGINIKO BHT GANEVARE eorrame ae 


vit bane te etates ond to ratettatcdobs as (Thbtebass 
xek sone d wevoes* Ed oana bits te “ake ote ome sbaeaa0ed tnt 
Biaawei to dioeb iets oat tet nit te team edt ‘te I Beavd ots 
“TaT .yrl « Note denon ahd eaotad bebet anm eeae ait ofan om 












 fovege abdd bee O08, +4 +t tap here koh satage fovea beh ne ‘fox 
te | sbowolLen 
Satie ost .sadmuoo suit to hodakamoo poltnraieot out : ale 

anw sunbmsted of@ aser soo tognar wo seatt oonasedve at vena in 
“ aptostmane oh td 207 Sone o4ttw steduso « to Lotimee baw molsaveneg eS 4 
yal ystnvioiitva «yvtiolvioste Yo sbi srsawp anorepmeb ots sutel . : ) 
- pasiedonte eentey bine adie éondaoo ni saimoo Bee tog ot Ktaod oouro oe j 
“ tae isso %o’8 te Ytud ott now $2 gasld ttoonde A2ld hue owes vegneH ak 
: “aoeroy ono BL duit os 9T he how doedetq oma sbalsens (Uregoxq rr | 
bien Makw dqdmes st emoo youd Adwuce yoxedd Soonte otha wt at — 
| bas YLIneptigen tmohmetoh soxts rydonens nomi ed gon blaow woth 
Phew Posterq 10 s8aLount of ULr»gonq botoetyen ban deLtnt Unarfouse oe 
- “PiokutYtos suogdtey slaw Min od ee Oly bles hewolte jad othe of 
tunedin now one ,ebadseted « teeataky tat ‘{tevoend ade meksooseny 4 
Fi Basu wtatorexe rt) * stevy med Yor . sfoete onteog bhes a 





wire and received a current of electricity through his bedy and 

was killed. The seconc count alleges thet at the place in question, 
wae a tree, the branches of which were so arranged that it wae easy 
for children pisying in the street, to climb said trees that children 
were accustenec to climb eaid tree and thet endd tree presented an 
invitation to children to climb upon it and was an attractive place 
for children to play end climb, all. of which was known te defendant. 
The third count is like the accond except that it alleges that it 
Was eeay for ehiléren of tender years to clim) eaid tree, and for @ 
long time children were in the habit and custom of climbing into said 
tree, playing in, about and upon said tree, all of which was known to 
Gefendant. The defendant pleaded the general iesue and that it did 
not Owm, pousese, control or have custedy of the electric wire. 

The undisputed evidence shows that Domald =. Bush, ten 
years ol¢ on October 22, 1927, a moxrmal boy, whese eyesight, hearing 
and health were good, and in school had passed the sixth grade, lived 
with hia mother om the southeast corner of Harper avenue and 65th 
street, Chiengo, was killed at about 8 o'clock in the evening on 
August 24, 1928, by ceming in contact «ith an electric wire belonging 
te the defendant. A poplar tree wae growing in the parkway space 
between the sidewalk anc the curb on the west side of Harper avenue 
a few feet north of 65th street. It was about 35 feet im height, 
about 2 feet in circumference at its bave, its lowest limb or branch 
was about 12 feet from the ground; adjoining and bolted to the tree 
wee a mail box <4 or 5 feet in height and adjoining the mail box was 
a wooden fence slong the edge of the parkway next to the sidewnlk, 
*hich was about 22 inches in height. Through thie tree and within 
six to twelve imches of the trunk about 22 feet from the ground, 
the defendent meintained an electric wire useé in the lighting of 
the streets. The voltage of the electricity in the wire was about 


3250. Thies wire head origimelly been covered with a weatherproof 
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covering which was primerily for the purpose of preventing the 
wire from corroding amd wae not intended to, aor did it prevent 
the escape of electricity. it kad a covering of cotton and tar 
compounc and with the compound thereon was sbout S/léths of an 
inch in Ginmeter. The trunk at the point where the wire passed 
the branches of the tree, was 4 inches im diameter. Vor many 
mouths prior te iugust <4, 1928, thie covering of the wire had 
been vorm off fer « distence of 3 feet oppesite the trunk where it 
passec through the tree, and within © iaches of the trunk, end many 
people in the seighberheod for months, and in some cases for years, 
before the secident, had at times neem sperke escapdmc from the wire 
where 1¢ passed throuch the tree, and ote witmess testified che had 
Called a police «tation in the neighborhood and told them of the 
eandition of the «ire but mo repaire to the wire were mode. For a 
Long time prior to the secident in quection children of plaintiff's 
intestate’: age,and younger, mac bewn in the Aebit of climbing this 
trees they had no trouble im climbing the tree; 14 wee eaey to climb; 
they head never heard anybody tell the boys to get out of the tree 
or to be careful or thet it was dangerous up there im the tree. On 
thie evening Donald and other beys were playing around this corner. 
They had recently seen a moving picture oslled the "Gorilla* and 
started a gauwe in which Someld wna euppowed to de « gorilla ami the 
other boys were endcavoring to cxpture him. Ue climbed up the tree, 
first stepping upon the fence and from there climved ap on the mail 
box and grabbed hold of the lovest branch of the tree and then kept 
grebding hold of branches going up further to where the wire passed 
throuch the branches of the tree ond come is contact «ith the wire. 
DeSendamt contends thet there iz nn ewitence to support 
the cause of action; that the plaintiff failed to prove that the 
éefendant was negligent in the construction, maintenance and operation 
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of the wire end that plaintiff's intestate wae killec solely be- 
cause he war a trenpasser on the tree, without being lured or 
invited thereon by an attractive nuisance. 

As we view this en#e the centrelling question ie: Did 
the defendant exercise that degree of care in the maintenance of 
the electric wire that the lew imposes upon it? Persone handling 
the dangerous and deadly agency of electricity are bound te knew 
the dangere incidemt to its use in a pudlic atreet and to guard 
against secitents by a degree of care coumensurate with the degree 


ef dunger. { 240 Til. 204.) 


In the case of Burms v. City of Chiergo, 338 Ill. 89, 96, the court 
cited with epproval the language in the ense of Graves v. Interstate 


Power COs, 189 In, 227, and said: 


"Courts have generally held that it is the duty of those 
engaged in erecting and maintaining wires conveying so deadly current 
of electricity to properly inmsulete the some where they pass through 
ahace trece, which, it showld be re sonably anticipatec, might be 
Climbed by children of immature yeare end without kmowledge of the 
éanger involved .* 





Other recent cares involving wires running through trees in whieh a 
@imiler position had been taken by the courte are Shapnon vy. Kansas 
Light & Power Co., 315 Mo. 11565; Stark v, Notlselaw, 90 Fla. 207% 
Cooper v. North Coast Power 59.4, 117 Ores 584. The decensed in the 


instant case wee not a tresposser oe the injury occurred in a tree 

in a public street 297 Ill. 4863 Deming 
Neo City of Chicsgo, 321 id. 3415 Volouck v. Public Service Co, of 
Northern Ilinois, 342 id. 432, 494; Holmberg v. City of Shiengo, 244 
Tll. Apps 505, 513,) and whether the tree located im the parkway of 





& public street was so attructive as to suggest the probability of 
such an accident as occurred, and whether the defendant wee negligent 
in mainteining the sire aa it did, were questions for the jury. 


(Btedwell v. City of Chiesgo, supra) Moreover, we ure of the 


Opinion that the evidence establiches a eause of action and that 


pa 
~od yieige o2iLks anu etagestad al Viidatele sed? Bae ette,oft de 
To howd waked duodele <39%d ona me ToeaagR ead Mi ial wa. 





spotvaian wridantdia Be Ye egress beshyet | 
aad rat settevmy palifexceny eit oon edtd wale oe OA 
Je sonsnegelom ots gi oven te cetged fads pebotexe, tnabsoted ona 
wpatloned adonte® Sek mogy eogegat wal ods dedt othe obasoete ae 
woud of baa vis yindisoets te wasisge, vLmaeo date, amosogsah wae 
atau 04 ane duatén oh kiny a ah oot e272 ee tee one exepmed pas 
eeige? 82 Stte gieseeaveees sane te seieer e YW aman te gh 3, 
ADO » S85. a 4282 BENSae LS t 3 he 8 meus 
 Semeo oft 492 988 6 LET one ata tds fo wths vies 
se Io. He. asta “ manana end : seein bette d 
 $hhen tae _f85.. we inthe | 


eng? ‘“eub. ate of 34 tote bhed Yhderomeg ovad 
die ciao ton & ret hig igo yartats 


od dagin  cattttme ck ole ox 
ae Re egtolwuns. jbo bes oSeey. cotton cs £6 + aa ile 


ig e pate tae as noord dewalt alate shane sabviowad 6 ania theo rnaigo 































ane mt boasvent oat =. sx0 te es. 2 Ms _guze% g 
eore 8 at haxnusae qtutnt ont? hee reneageond a , don enw sen “dmsgant 
anaes 26s {Lt tes atuabdiG: te 341 oy Lieebetn), drozde oben a sat 
2 SOE ob EE sonog 229 9x 

08 egunshl do 4t40 sy asedafol 1De0 690 sD2 SOE gat Larne 

Lo Yrwlzeg oof mi bodaoel ooxt of? aodtedw dae (sae 808 wag +4 
Ye Yiliidetong ot seengue 64 ao ovitontiis oe paw goorte onteug a 
éregtines oor daehnotro elt teddacw bow ehoumyoo ne dtobtcose ma toe ; 
| «yah os cot amelonenp wsew 9hf4 JL aa othe ortd. ainda ‘g 
eoiiges, tht to win on yteveened.. (ogame 13 Las "eh 








oSe 


it is suffielent tc jJuatify the jury in finding the defendant guilty 
ef negligence. 

The defencant contends that the verdict of the jury cannot 
be sustaines on the theory of an atireetive nulsance and cites in 
support of his contention Burns v. City of Chiengo, 338 211. 39. Im 
that case the boy climbed to the top of a tubular steep pole 26 feet 
high to which an electric wire wue attached and was electrocuted, 
which he eligbec in sacospting a challenge, and «hen about three- 
fourths of the way Up, wos told to come cown, that it was dangerous; 
he did not heed the advice but went on to the top, seized the wire 
anc fehl to the ground. The court held it was not the attraction of 
the pole, but 14 won the derire to do sowething ununusl, haseardous, 
@ifcicult anc hereic, thet induced the boy te undertake his reckleas 
and dengercus fent. In the inetemt ease while it im true the 
Geclaration alleged, and the proof tende’ to show that the tree by 
reason of the adjoining fence and meil box wns attroetive to beys 
for climbing, plaintiff's cxuse of ection ls not predicated upon the 
theory of an attractive wuieance, but exch count contained other 
charges of negligence, and in our judgment, even if it be held that 
the tree was not an attractive nuisance, under the pleodings and the 


evidence in the enee, the plaintiff mace out a clear ease of negligence 


against the defendant. 
There being neo ground upon which the judgment of the 


Superior court should be reversed, it ie seccordingly affirmed. 
APPIRME De 


Seanilan, ?. Jes and Gridley, Je, Coneure 
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BERTHA ABDSRSON, ait 
(Plaintirfr), al 


Octet Comet. 


Appellee, poe 
Ve : 


COSHOPOLITAN LIFE INcUr ANCE 
COMPANY, a corporation, 
(Defendant), 

Appellant. 





Ree nce Meet Mtl ee ae Oct 


MR. JUSTIC: ESRRc&R DELIVEFND THS OPINION OF THE CoUnT, 


Plaintiff eaued defendent in the Vunicipal court of 
Chicage on a life imaurance policy in which Karl Ae %« Anderson, 
her husband, was the insured. The csuse was heard by the court 
without a jury. Judgment was antered againcet the defendant for 
$1,069 and this appeal followed. 

Defenéant in its affidavit claimed as a defense to the 
policy that it waz null and void because the etetements mace by 
the insured in his application pertaining to his oesupation and 
te his state of health were false, end that he had also been guilty 
ef fraud in making the clsimed false statements, and thet defendant 
believed and relied upon the truthfulmese of the statements. 

The record discloses that om Hay 7, 192%, Kerl As ‘+ 
Anderson made an application to smerican Benefit Life Ineurance 
Company of “pringfield, Illinois, for » life insurance policy for 
$1000, payable upon his death to plaintiff, his wife. In the 
applieation he signed « statement in which he warranted that he 
was in good mental and physical condition and had not suffered or 
had not been treated for a lerge mumber of diseases, mentioned 
in the application, and his eccupstion wae given «e thet of » tailor. 
Policy Ko. £75990 ene thereupon issued without a medical exemination 


of the applicant. This policy remained in force until August 50» 
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1929, when the insured received from the defendant, by mail, the 
policy sued on, to which was atteched « photeostatic copy of the 
original applicetion for a policy in the imeriecan Benefit Life 
imsurence Company. Accompanying thie pelicy wae a letter in whiel 
the defendant scvised the insured that he hed been reimeured in the 
éefendant company, anc thet everything im the policy is guaranteed 
afc can never be changed. The insured accepted the policy and made 
payments of premiums up to ecember 33, 1929, the date of hie d enthe 
The reverd further show: thet he “ae in geod heelth <t the time the 
application for the originsl policy wos made. 

Plaintiff in her statement of claim, aets up the isouance 
of: the original selicy, the fact that at the time of ite igouance the 
insured wae in good health, the substitution of the policy eued on, 
the paynient of premiums, the ¢desth of the insure and the filing by 
the beneficiary with the defendant of the necessary proofe of claim 
ané ite acceptance by the ¢¢fendsent. The defendant did not deny the 
paysent of the premiums, nor the death of the ineurec’, nor the fact 
thet proofe of claim had been filed and accepted by the defendant. 

Over the defendant's objection the original insurance 
policy iesued by the “‘merican Benefit Life Insurance Company was 
received in evidence. It is contended this xas error. ¢ might 
have disposed of this contention by saying thet defendant is in no 
position to reise thie question, for the reason that the abstract 
does not show the policy which it ie claimed was erroneously 
admitted. ‘e have, however, considered the contention. The 
original application, signed by the inesure¢, wos a part of the 
original policy and a photoatatic copy of it wee attached to the 
policy sued on. The defendant offere* ne evidence whateoever and 


in view of this state of the recoré, we have reached the conelusio 


that no harm came to the defendant by the introduction of this 


policy. 
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It ia finally contended that the trial court erred in 
refusing leave te defendant to amend its affidavit of merits. 
When the ecace was @nlled for trinl the defendent seked leave of 
court to file an amended «fficawit of merits, whieh was dented. 
This proposed amended affidwvit of merite does not appear in the 
bill of exeeptions end the only information the: we have ef its 
contents ie what we are able to gather from the colloauy between 
ecoungel and the cours, from which it appeare that defendant's 
counsel desire? to urge a» an adeitional defense, that the 
application attached te the policy sued on was not signed by the 
imsured. “henever a party hos co framed his bili of exceptions 
as to leave roam for presumptions, euch proeumptions must be indulged 
in as will nuppert the judgment of the court below. (Barger v, Hobbge 
67 lll. 592.) *@ will, therefore, eustain the action of the court 
in refusing to sallow said affidavit of merita to be filed, upon the 
presumption that it was imaufficient in form, or substance, or both. 
We are of the opinion thet the grounds for reversal 
presented in this cace are so clearly without merit, that we are 
Warranted in concluding thet the appeal wee sued out for the 
purpose of dclay. In such clreumstences, this court is, under 
the decisions of our “upreme court, entitled to assess statutory 
damages. The jucgment of the Municipal court will be affirmed 


with statutory damages at five per cent. 
APYIRME de 


Seamlen, P. Je» and Gridley, J», concure 
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We Je RAY, assignee of FP. Be HUMNELL, 
Trustee in Gankruptey of V. Ke KIMBALL, 
doing businese as LAAS SHORY TLECTRIC 
CO., (plaintiff), 





MUNICIPAL couRT 


Appellee, 


Ve 


a 


OF CHIGAGG.s 
Me. BYID, (defendant), : _ 


ppellant. » LL 
Fe ws es a. @L8 YJ e, ez 


MR. JUSTICE KENWAE DELIVERED THE OPIRIGH of THE COUNT. 


Plaimtiff, “. J» Rays assignee of Pe “+ Hummell, trustee 
in bankruptey of VY. M. Kimball, coing business a» Lake ‘hore -lectrie 
Company, sued defendant, B. Hvid, in a fourth clase case in the 
Municipal court of Chienge and obteined a judgment for $75.67, from 
which defendant appealed. The plaintiff hae not appeared or filed 
a brief in this court. 

The statement of claim sets forth thet the claim is for 
@ balance of $75.67 due for « radio and supplies sold te defendant 
by Ve Me Kimball, doing business se Leake Shore “lectrie Company, 
in the amount of 2108-67, upon which defendant hae paid $33. Plain- 
tiff further alleges that V. M. Kimball, was adjudged a benkrupt in 
the United States District Court at Chicego, and that on May 14, 1930, 
pursuant to an order entered vy the referee in bankruptey, the enid 
indedte¢neas wae sesigned to the plaimtiff by Fe ~ + lummell, as trustee 
of the ertate of seid Kimball. The affidavit of claim woe mace by 
Guy C. Baltz, who stated that he is the agent for the plaintiff and 
hac knowledge of the factes that the onid cause is « suit upon contract 
for the payment of money; that the mature of pleimtiff's cemand is as 
atated, and that there is due the plaimtiff from the defendant, after 






mllowing to defendant all crecits, 975.67. There is mo bill of 


exceptions in the instant ease. 
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The error assigned is thet the aecslgnee of a chose in 
action suimg im his own nawe must allege by hin affidavit that he 
ig the actual boma fide owner thereof, and set forth how and when 
he acquired title. 

GSeotion 18, She 110 of Cahill's Rey. “tat. of Tllimois, 
provides im part sc follows: 
chose im action mot negotiable, heretofore st hetsettes cecteed, 
may sue thereon in hia own mame, ond he shall im hig pleading on 
oath, or by affieavit, where plending ie not required, allege that 


he is the actual @ owner thereof, and set forth hew and 
when he acquired Bp ete 


While there bas not been entire uniformity in the decisions 
bearing upon the question imvolved in the imstamt case, their r ecent 
trend seems to be thst where it doesn not appear that a defendant in an 
action of the fourth clase in the Municipal court hes been deprived 
of sny right with respect to the pled ings required under ite rules 
in such a case, and he sere fit to co to trial without objection te 
the sufficiency of the utatement of claim, he will be presumed to 
understand its nature and will not be permitted after trial to question 
its sufficiemey for the first time, unless it Clearly appeare from the 
proceedings thet he was so misled thereby ac not to be able to present 
@ legal defense he might have to the actual claim sought to be prosecute 
ed against hime (Zmberg v. City of Chicngo, 271 Ill. 4045 Lyons ve 
Kanter, 285 Ill. 336-) In the instont cave the statement of claim 
did set forth facts from which it appeare that plaintiff was the bona 
fide owner of the chose in action and how he acquired the title and the 
affidavit of merits mace by his agent etated thet he, the agent, had 
knowledge of the facts as set forth in the etatement of claim, and that 
the facts were as set forth in the statement of claim, and the defendant 
proceeded ty trial upon thie state of the plesndings end evidence was 
heord by the court, and no motion having been made by the defendant te 


strike the statement of claim or the offidavit of werite for failure 
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to comply with section 15, he evidently understood the nature of 
the demand and will be precluded after trial from contending that 
he ¢id not, and we shall presume, ae we must, in the sbsence of a 
bili of exeepiions, that the plainiisf proved the claim eet forth 
in the stetement of claim. Rorcover, we think this stetement of 
@Cinim and affidevit wae « subst» ntial complianee with the statute. 
For the reasens ateted She judgment ef the Bunicipal 
court is effirmec. 
APP IREN De 


Seamlan, PF. Jey and Gridley, Ze, concur. 
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ADOLPH LINDSTROM CO., } = 
a Corporation, } - 
Appellee, ) APPEAL a Nemes ooh 
) ORDER 6 SUPERIOR COURT 
vs. ) OF COOK gouNTY APPOLNT ING 
vo, A RECEIVER, 
rig ene HABOR BUILDING CORPORATIOR f 
a Corporation, et al. i 
| i 
On Appeal of HERNAN HAMLBOHM and } Horo rTrn POG 
CHARLES LAMONT, ) MUG Llefe VOU 3 
Co-Defendants and Appellants. ) 


UR. PRESIDIRG JUSTICR KATCHETY 
DELIVERED THE OPINIGN OF THE COURT, 

Zhia is an appeal by certain defendants from an inter- 
loecutory order appointing a receiver after notice, Mareh 3, 1931, 
a bill was filed to foreciose a trust deed executed Geptember 1, 
1927, whereby the owner trancferred to the State Bank of Chicago 
the premises described in the bill te secure an indebtedness evi- 
dencead by a prowissory note ef the same date for the amount of 
$87,000, 

The bill averse that the cenveyance was made subjeet to 
another and prier truat decd dated March 16, 1926, securing payment 
of bonds aggregating $420,0.0; that default was made in the payment 
of the note for $67,000 and interest thereon and default was also 
made in the payment of principal and interest on the indebtedness 
secured by the first and prior trust deed, which named Strauss as 


trustee; that Strauss hed declared the whole indebtednees due and 


payable and “has filed his bill to foreclose said trust deed, wuieh 
The bill aleo avere that the prewlses are isproved by 

a fiveestory brick building, the gross income frow whieh amounts to 

approximately $60,000 a year, and the net income to $50,000 a year, 


which is met sufficient to pay taxes, interest on indebtedness, 
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eperating charges, and that the value of the real estate io less 
than $350,060; that the property ie seant security for the indebt- 
edness against it; that the orincipal defendant, Elmgate Manor 
Building Corporation, de insolvent and unable to pay; that it waa 
covenanted and agreed in the trust deed that upon the filing of any 
bili to foreclose, the court might at cnae appoint a receiver for 
the benefit of the holders of the indebtedness with power te eol- 
lect the rents, issues and profits during the pendency or the 
foreclosure suit aid until the statutory time of redeuptien from 
any sale under a decree foreclosing the trust deed should expire. 

The bill makes, ameng others, defandants therete 
*Forenan-State Trust and Guvinge Bank, ae Trustee, Successer te 
State Bank cf Chicage, as trustee,” Adciph Lindatrom, whe Le 
averred to be the owier af the title of the premiees, and his 
wife, Hilda Lindstrom. the bili is duly verified. 

The order appointing the reesliver was made larch 4, 
1931, and reeites that the couse eame or for hearing upon the 
motion of selisitors for cowpluinant and on the verifled bill ef 
eotplaint and that the court was apyrised that the trust deed 
“eonveys the real evtate deseribed in eaid bili of complaint and 
pledges as security all the rents, issues on! profits derived from 
said prewises;" that it appeared that it was covenanted in the 
trust deed that uven the filing of any bill of compisint te fore- 
Glose, the court in whieh said bill was filed should at once, or 
at any tise thereafter, appoint a reeeiver for said premises to 
collect the rents, tesues and profite therefrom; that it appeared 
that due notice had been served upon Charles Lamont and Herman 
Gahibehm; that the prewises were seant «id meager security for 
the notes held by complainant; that the property under vore- 
Glosure was improved with a five-story brick building consisting 
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of 57 one, two and thre¢-rosm spartuents, some furnished and some 
unfurnished, and ten stores end one garage. It wae therefore or- 
dered and adjudged that the Straus Aational Bank & Trust Co. of 
Chicage should be acpoisited reesiver of the prwwises; that com- 
Plainant should give a $2000 bond. 

it is urged by the defendants proeeeuting thie appeal 
that the court erred in appointing a receiver beeause the fore- 
closure of the second mortgage, while the forecionure of the 
first mortgage against the same premises is pending, is an abor- 
tive proceeding; that tne filing of the bill in the Cireuit eourt 
constituted an equitable levy and gave to that court exclusive 
Jurisdiction of the subject matter of the suit, and that since the 
Cireuit court first acquired jurisdiction it will retain it to the 
exelusion of the Superior court. ‘it ia also contended that to per- 
mit a mortgagee, whe is m junior encumbrancer, to conduct an inde- 
pendent foreeiosure, would result in confusion, increaned costs, 
etc., while as m matter of fnet such second mortgagee has a complete 
remedy by intervention in the proceeding te foreclose the first 
mortgage. It is further urged that the receiver should not have 
been appointed because, as it ie said, the trustee named in the 
trust deed was not named as a defendant. 

Taking up the last point mentioned, it appears that by 
the deed of trust the building corporation conveyed the premises to 
the State Sank of Chicago, wm Lilinois corporation, described as 
party of the second part and as trustee. The trust deed provided: 

“In case of the death or the absence from the waid County of 
Cook, inability er refusal to act of the said party of the second 
part, at any time when his action hereunder may be required by 
any pereon entitled trereto, then Chicago Title and Trust Com- 
pany, 2 corporation of said County of Cook, shall be and it here- 
Wy : oS and made successor in trust te the waid party of 


part under this trust deed with identical powers and 
manera awe," 
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The bill avers no fact as to any change in the nawe 
of the trustee, but in the prayer for relief complainant names, #ith 
ether defendants, (wie it prays may be required to aneower) the 
Foreman-State Trust and Savings bank as successor ip trust te the 
State Bank of Ghicage. In the prayer for process the same is 
asked for against “the above named defendants and eseh of ther.* 

There ie no doubt as a sroperitien ef Law that the 
trustee named in a trust dead as the holder of the title ie an 
inédispensatle party to a bill to foreclowe «a trust deed. It has 
been so held in numerous cases @ocided in this court and in the 
Supreme court, Defendants rely upom Citizens Trust “ Savings Dank 
xy, Blair, 254 111. App. 608, That is a case heard ex parte by the 
third division of this court. There the trustee named in the trust 
deed was not nawed a defen ‘ant at all. The opinion elites Falsh vy. 
Truesdei), 1 Iil. App. 126; Lambert v, Hyers, #2 [1]. App. 616; 
Bayes vy, Gwen, 69 111. App. 553, and Redvan vy. Guiok, 711 111. 846, 
and following these caves rightly held that the trustee was a neces- 
sary party and that the question could be raieed in » court of ree 
view for the first time. So one of these canen relied on hold tha t 
on interlecutery order appointing a receiver will be reversed be- 
ecause of the omission of the trustee ae a necesuary party. A re- 
versal for that reason st any rate would only recuire in effect the 
amendment of the bill in that oarticuler respect. That is precisely 
what happened in that case. See Citizeng Trust & Gsyings Dapk vy, 
Blair, 256 111. App. 605, where an smended order appointing a ree 
ceiver was reversed for other reasons, As already stated, the 


ease was heard @% parte. Aoreover, the present case is distinguish- 
able from ali these. ere, a trustee is made deve dant in the prayer 


for relief, amd process is asked againet it in the prayer fer pro- 
cess. While the language of the bill is vague and indefinite, it 


does allege in offect that the Yoreman-State Trust & Savings Bank 
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has succeeded the State Dank ae trustee. Whether thie is true is 
& matter of proof to be determined upon the hearing, If it is 
true (and for the purpose of thie appeal we must so assume) then 
the proper trustee is a defendant, and the case cited is net ap- 
plicable. This contention therefore cannet prevail. 

This leaves for determination the controlling ques- 
tion of whether the pendency of a bili te foreclose the first 
trust deed in the Circuit court rendera the present foreclosure of 
the second trust deed abortive, We do not entertain a doubt that 
suite in equity which concern the same property and subject matter 
and whieh are between the same parties should be heard im the court 
which first saequires juriadiction, and thie ie as true of suite te 
foreclose trust deeds as it is of ather saite and preceedings in 
chancery. if this suit is one of the character deweribed, defernd- 
ante are not without their renedy upon proper application to the 
courts, but the allegations of this bili cane far shert of disclos- 
ing a situation suck as we Kave deseribed. As complaiéannt points 
out, it does not appear from the bili in the instant case that 
the trustee here was wads aw defendant in the Circuit court, or, 
indeed, that the complainant, who is the owner and holder of the 
indebtedness secured by the eeeotd trust deed, wan wade a party 
to the foreclosure in the Circuit court. It does net appear that 
process has been issued from that court againet either defendant 
trustee or complainant. It does not avpear that the bild in the 
Circuit court prays for the appointwent of a receiver or that the 
trust deed, on which the foreclooure in the Circuit court is bused, 


pledges the rente as security for the indebtedmese or that the 
grantor therein agrees to the appointwent of a receiver in case a 


bill to foreclose ie filed, Im fact, it does not appear that the 


bili to foreclose the first trust deed was pending upen the day on 
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which the receiver was appointed; tuat the Cireult court has in any 
manner assumed possession or control of the preperty, or that any 
such action is asked for or would be appropriate under the allega- 
tions of the bill filed in the Circuit court, Hor doers it apyear 
whether a decree of sale has been entered there. If any of these 
matters were true, defendants had notice of the hearing on the ape 
pointment of the receiver and could have brought euch matters to 
the attention of the court. 

It would unduly extend thie opinion te diseuse the 
many cases cited by defendants further than to say that we do not 
think it necessary to disagree with the rules of law announced in 
any one of thes to sustain the order anoealed from. All are quite 
distinguishable in the resvects mentioned, We ssoume that the 
Cireuit court will not hesitate to protect and assert ite own 
jurisdiction sf the facts calling for such action are presented 
to it; and we also assume in such case that the Guperier ceurt of 
Cook coumty will not be slow te reanect the juriediotion of the 
Circuit court, Harkin vy, Bruniage, 276 J. %. 36, clearly states 
the law applicable to a situation of that kind. 

Yor the reasons indicated the order appointing a 
reeeiver will be affirmed, 

A¥VTIABED. 
O'Conner, J., concurs, 
MeBurely, J., took no part in the decision of thie case. 
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CHARLES BERDLER, 
Appelice, 


vs. 


LOUIS KAPLAN, 
Appellant. 





BR. JUBTICS O'COKHOR DELIVERSD THE OPISIOK OF THE COURT. 


By this appeal the defendant seeks to reverse an 
interlocutory erder appointing a receiver of his interest in 6 
partnership businees, 

February 17, 1921, complainant filed his verified 
bill in the mature of a bill for discovery to uncover assets be- 
lenging to the defentant, Louis Raplan, in an endeavor to enforee 
payrent of three jucyments which complainant had therefofore 
recovered sgainst Eaplan and on wiich emecutions had been issued 
and returned by the public officials wholly unsatisfied. It was 
alleged in the bill that on Janusry 9, 1924, complainant recovered 
a judgment in the Bunicipal court of Chicage against beplan for 
$755 and costs; that on November 19, 1924, he recovered another 
judgment against defendant in the Appellate court of lilinois for 
costes amounting te $32.50, and that on July 9, 1930, he obtained 
a 4ecree in the Superior court of Cook county by which the defend- 
ant wae decreedtc pay to complainant $76.40; that executions had 
been issued on these three judguents and returned wholly unsatis- 
fied. 

It is further alleged that Aaplan had an interest asa 
partner in a certain autowobile agency and repair shop; that he 
had os partial interest in persenal property, such as sutomébiles 
and secessories; that he was enjoying the profits derived frou the 
partnership business; that the partnership had a substantial de- 
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posit of money in s certain bank, and there were further ollega- 
tions as to other properties belonging to the defendant, Kaplan. 
Other partice interested in the partnership were made defendanta, 
The bill prayed for discovery and the appointment ef a reeeiver, 

Upon the filing of the bill complainant served notice 
on the defendant that en the next day, February 16th, he would ap- 
ply for the appointment of a receiver. On the 13th an order was 
entered on motion of the defendant continuing complainant's motion 
for the eppcintmant of @ reeeiver until February 20th, and on the 
latter date another order was entered, om defendant's motion, con- 
tinuing the matter to February 2ist, and again, on February 2let, 
on defendant's motion, another order was entered further continuing 
the matter to Februsry 25th. On February 25th defendant procured 
another order to be entered continuing the matter until the next 
Gay, February 26th. On #evruary 26th the defendant filed his veri- 
fied answer in which he ewore he was “amply solvent," that he had a 
half interest in specified real estate located in Chicago in which 
there was an equity of §65,000; that “affiant's firm recently col- 
lected and disbursed the sum of $35,000 to its various creditors 
and received an extension of time from numerous of its creditors so 
as to permit affiant's business to participate in the spring demand 
for automobiles; that affiant expects to have all his creditors paid 
in full by the late spring of this year; that there is now located 
in affiant's salesroom on 3152 Ogden avenue, Chicago, nine (9) 
new Nash automobiles, the value of avy one of which is more than 
sufficient to permit complainant to satisfy his executions in full.” 
These are the entire allegations of the anewer, 

On the same date the court entered an order finding the 
facts with reference to the unsatisfied judgwents as alleged in the 
bill of complaint, aiso finding that the defendant Aaplan had an 
interest in the partnership autosebile business, and the Chicago 
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Title and Trust company was appointed reeeiver of Kaplan's interest 
in the partnership business upon filing its acceptance of the ap- 
pointment,. 

The defendant contends that it was unnecessary to ap- 
point the receiver for the reasqn that the defendant was “amply 
solvent* and that the partnership bank aceount might be garnisheed. 
We think the arguaent that the appointment was unnecessary because 
the defendant was amply solvent is rather naive. If the defendant 
owned the property, which ois counsel now contends, and was “amply 
solvent,” it sees the simple thing to have done was to pay the 
judgments wiiech aggregated but little more than $800. 

The appointment of the receiver wae authorized by Sec. 
28, chap. 106a, Cahili’s 1929 Statutes, which provides that on 
application of any judgment erediter of a partnership, the eourt 
may appoint a receiver of the partner's “share of the profits and of 
any other money due or to fall due to him in respect of the partner- 
ship.* 

A further point is wade that the order appointing the 
receiver did not provide that the receiver should give bond, There 
is substantially ne argument under this point and the contention is 
entirely without merit. The Chicage Title and Trust Company may be 
appointed receiver without bond under the etatute in relation to 
trust companies, 

Upon a consideration of the entire record and the 
argument made by counsel for the defendant, we are clearly of the 
epinion that there is no merit in this appeal and it is entirely 
frivolous. 

The order of the Superior court of Cook county is 

ORDER AFFIRMED, 


affirmed. 


Matchett, P. J., coneurs. 
MoSurely, J., took no part in the decision of this case, 
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MARY DAUSCH, “a i 
Defendant in Frror, i 
) SIRGUIT COURT 
Ve ) f 
é 
ROTEL LA SALLE COMPANY, } COOK QOUNTY. 
Plaintiff in Error. ) | 
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Opinion filed Junels, 1931 


BR. PREQIDING JUSTICE #ILG08 delivered the opinion 
of the court. 

This is a writ of error by the Hotel La Salle 
Company, 2 judgment creditor, to review a final order of distribution 
entered in the Circuit Jourt in the case of Deuseh v. Barker, The 
writ of error is directed against Weary Gausch, the purchaser of the 
property under the decree of asle by the Cireuit Court, The only 
issue apparently involved in this proceeding ia the interest of the 
Hotel La Selie Gompany under its judgment, execution and levy and 
also its interest, if any, by reason of its redeaption from the 
execution and levy of wary H. tnd, a judgment creditor. The original 
End judgment was for 567.50. The original Hotel ia Salle Company 
judgment wes for (251.85. ‘hese two judgments were obtained against 
one Fred Linick, whose interest in the property in question was 
afterwards conveyed to Hsrry 5. Barker, par$y to the original 
partition proceedings. The principal orders entered in the cause 
and the order in which they were entered, appears as follows: 

April i, 1927, decree of partition, which also 
found that Mary H. end and the Hotel La®alle Company had judgments 
which were liens against the interest of the defendant Barker. 






Appeal to the Supreme Jourt from the decree of partition was affi 
by the Supreme Gourt. 

Wareh 28, 1928, decree of sale by the Circuit Jourt 
ordering that the premises be sold free and clear of ali liens 
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except general taxes, special assessments and three certain trust 
deeds, 

May 9, 1928, order approving master's report of sale 
and ordering the payment of certain claims, including the judgment 
of the Hotel La Galle and Mary H. End, out of the proceeds of Harry 
B. Barker, . 

August 18, 1928, order of the Cirouit Oourt direct- 
ing the meter to retzin (8,576.45. 

October 16, 1928, order of partial distribution by 
the Gireouit Court overruling exceptions of Sarker to the order 
directing distribution to certain judgquent creditors. This order 
evidently by an oversight eliminated the judgment olnims of the 
Hotel iaSaile Company and Mary H. End, 

There appears also in the record before us the fact 
that on May 3, 1927, execution was taken out on the End judgment and 
on September 28, 1927 execution was taken out on the judgment of the 
Hotel La Salle Company. 

It further appears from the record that on July 3i, 
1928, after the decree ordering the sale of the premises by the 
Circuit Court, redemption was made by one Leo G. Hansa, as assignee of 
the Hotel LaSalle Company judgment. 

Jan, 9, 1930, order of final distribution of all funds 
remaining in the hands of the mester to Harry B. Barker or to Albert 
Sabath, his solicitor, after payment of two certain judgments. 

It does not appear from the record that the Hotel 
LaSalle Company's judgment nor the End judgment, which was acquired 
by the Hotel La Salle Company, were paid out of these proceedings. 

It is insisted that the court erred in ordering the 
balance of the funds paid to Barker without wearing first providing 
for the payment of the Hotel LaSalle judgment and ite rights acquired 
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by its sequisition of the End judgment. 
Counsel for defendant in error insists thet the 
Barker and the Hotel LaSal.ie Company's interesta are identical, in 
that both parties rere represented by the same counsel and that when 
the balance of the funds in the hands of the master were paid to 
Barker, he received it both for his own account and thet of the Hotel 
LaSalle Company. 
The original order of disbribution in the cause 
of Dausch v. Barker, was before this court and reported in the case 
of Dausch v. Barker, 255 Ill. Appe 161. It was held in that case, as 
shown by the originsl opinion, that inoue ne question was raised 
on the appeal to the order directing the payment of these two judg- 
ments, that it should be sseumed that they had been paid and datisfied, 
A petition for rehearing was filed in the case and from that it 
appesred that the order of distribution did not direct the master in 
chancery to pay the Hotel LaSalle judgment. Upon rehearing thie 
court found that the judgment of the Hotel Labaiie and its rights 
sequired under the ind judgaent were liens, payable out of the 
proceeds of sale and, in the additional opinion, thie court said: 
*Purthermore, the property having been sold free and clear 
of all judgment liens, the Hotel LaSalle, being = party to 
the suit, wes barred from proceeding to a sale under ite 
levy. It has been divested of its lien and of any right 
to proceed against the property for the purpose of ore- 
ing the lien it once had." 
The effect of this opinion was to declare the claim of the Hotel 
LaSalle a lien on the funds in the hands of the court belonging 
to Barker. It was also res adjudicate as to the right of the Hotel 
LaSalle to enforce its lien against the property. 
Counsel for the Hotel LaSalie Gompany relies upon 
the case of_Hack v._ Snow, 338 Lil. 28, as authority for the proposition 


that, the Hotel LaSalie judgment not having been paid, it is still 
a lien against the property which was purchased by wary pausch under 
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the decree of sale, in that case, horever, the decree did not order 
the payment of the judgment out of the proceeds of the sale of the 
property. in the case at bar this court expressly recognized the 
Tight of that judgment to participate in the proceedings of sale 
under the order of the Circuit Court and reversed the cause as to 
the payment of certain other judgments against which the statute of 
limitations had run and which had ceased to be liens upon either 
the property or the fund. 

As the reoord now stands, we find that the Hotel 
LaSslile judguent should have been paid out of the funds in the hands 
of the mster before the balance was p&4id to Barker. On the other 
hand, we find that the payment to ferker was made after notice to 
ali parties, which necessarily included notice to the Hotel Lagalie, 
and that no objection was aade by the Hotel LaSalle nor any exoeption 
taken to the order. It siao appesrs from the recoré that Hudson, 
OK'd the order of August 16, i928, which directed that the waster 
should hold out of the proceeds of asle funds sufficient to satisfy 
the Hotel LaSalle Company's judgment. it wovld thus appear that 
Hudson, at that time, represented the Hotel LaSalie Company. When 
the appeal was perfected by Sarker to the Appeliiate Gourt, Hudson 
appeared as counsel for barker, an adverse interest to that of the 
Hotel LaSaile. Associated with hia, and also representing the 
interest of Barker, was Sabath, counsel to whom the money was directed 
to be paid in the order of final distribution of Jan. 9, 1930. 
Hudson again appeers as counsel for the Hotel LaSalie Company in 
the present writ of error. 

It is insisted on behali of counsel for Dausch 
that the interests of Garker and the Hotel LaSalle Company are 
identical and that, both parties having been represented by the 
same counsel, the money paid to Barker, or his counsel, was 
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necessarily paid for the benefit of Barker's claim and in satis- 
faction of the Hotel Laialie Company's lien on the proceeds, 

Upon the oral arguuent of the cause in this court, 
counsel for fmusch, who represented her in the original suit, 
stated that he had featled to rend the opinion of the Appellate Court 
on the former appesl, The failure of counsel to see to it that the 
money in the hands of the sester was paid in satintestion of its 
cleia is inexcusable, It was his duty to see that the Hotel LaSalle 
Company's judgment lien was sxtisfied of record at the time the 
Complainant bausch was purchasing the property. On the other hand, 
counsel for the Hotel LaSslle Company upon notice given, should 
have seen to it thet his client's interest was protected at the time 
the Circuit Court ordered final distribution. This could easily 
have been done by caliing the court's attention to the opinion 
of this court in the case of jauseh v. Barker, already referred 
to. There appears to be no money now in the hands of the court 
to satisfy the Hotel LaSalie judgment. 

Our view of the situation under all the circumstances 
involved, is that we shouid lexsve the parties where we find them. 
For that reason and the reasone expressed in thie opinion, the rrit 
of error will be dismissed, 

WAIT OF ERROR DISMISSED, 


HEBEL AND FRIEND, JJ. CONCURe 
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AGNES VLAMYNCK, f a é 
ERROR TO f 
Plaintiff in Srror, : ; 

j 
Ve MUNICIPAL (COURT 


) 
HEWRY SCHMIDT, EMIL JOHNSON ) 


and ANNA SCHMIDT, OF CHICAGO. 


Defendants in Error. 


Opinion filed dune15, 1931 


UR. PRESIDING JUSTICE WILSON delivered the opinion 
ef the court. 

This action was brought by the plaintiff, Agnes 
Viamynck, ageinst Henry Schmidt, Emil Johnson and Anna Sehmidt, to 
recover damages for the ioss of certain peitea which had been delivered 
to the defendants, as sallees, for the purpose of having the pelts 
made into a fur coat. At the close ofplaintiff's case the court 
instructed the jury to return 4 verdict in favor of the defendants, 
Anna Schwidt and Henry Schmidt. At the end of all the evidence the 
jury returned 4 verdict finding the defendant, fmil Johnson, not 
guilty. Judgment was entered upon this verdict and from thie judgment 
plaintiff was granted an appeal conditioned upon the filing of an 
appeal bond in the sum of %250 and « bili of exceptions to be filed 
within 60 days. A motion was made in this court to strike from the 
record the bill of exceptions. This motion was reserved to the hearing. 
The cause was tried before the Honorable Max Luster, one of the 
Judges of the Municipsl Court of Chicago. 

The appeal was prayed and allowed gune 21, 1929, and 
on August 19, 1929, the bill of exceptions was presanted to end 
signed by A. 8. Hrickson, Judge. No reason is given in the certifi- 
cate signed by frickson, explaining why the bill of exceptions was 
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presented to him, rather than to the judge who tried the cause, 

On June 25, 19230, nearly a year after the bill of 
exceptions was presented to Erickson and marked, “Presented”, the 
bill of exceptions was signed by Wax Luster, but not as judge. we 
assume that it was the same Max Luster, judge, who tried the cause, 
The bill of exceptions wes signed pune pro tunc as of August 19, 1929, 
There ies nothing, however, in the certificate signed by Max Luster 
explaining in any way the deley nor setting forth any disability on 
his part which prevented his signing the bill of exceptions within 
the time, 2nd there is nothing stated in the certificate upon which 
he bases his authority to sign mune pro tune as of August 19, 1929, 
A unc pro tune order aust be based upon some memorandum, in order 
to give the court the right to enter such an order, 

The Supreme Court of this state in the case of 


The Peopie v. fosemwaid, 366 Ili. 548, in its opinion says: 


*'The office of an order nunc is only to supply some 
omission in the record of an order which was resily made but 
omitted from the record. If an enter is actuslly made by 
the court but there is a faiiure to enter it, the court my 
correct the mistake in failing to enter the order and make 
the record show the order which the court actually msde as 

of the time it was awxde. No court has « right to creste an 
order by that method or to supply an order which was never, 
in fact, made. A nunc order cannot be made to supply 
an omission to make an order t only an omission in the 
record of the order.’ (Lindauer v- 7 Ill. 456 is ane 
cases cited.) To the same ect see ot ers, 2 

Iil. 199. And where there is no minute or Red Bey 

in the records to show that the order was, in fact, made, it 
cannot, under these decisions, be so entered, This rule in 
this State is in accord with she pow ang “4 the authori ty in 


other jurisdictions, Cle and Le: : o Ve 
52 Chio St. 487; ie Union » : 56 iio. a0; Gog 
ve Gress, Sl Ark. 24, 45 4ney 344; 17 id. © 

When the bill of exceptions 7 vas presented to Judge 
Hopkins on October 10, 1914, he undoubtedly could have entered 
@n order in his court extending the time within which the 
bill of exceptions might be signed by the trisl judge, Olson, 
as neither the Municipal Court stetute nor the Practice act 
forbids an extension beyond thet date. 
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order would 4 r of rec an in the 
time thus extended the bill had been presented to Judge Olson 
and signed, it could then have been filed without o mune pro tune 
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order, Had Judge Olson, when it was presented to him 

on Cotober 21, i914, recited in his pre order 

the entry by Judge Hopkins on the bi of exceptions, it 

would be sufficiant to furnish a desis for the entry of 

such a pune Sunc order, provided it wes recited that 
ry 


such en ad been made by Judge Hopkins on said record 
whike he was presiding in the municipal court, (see 

Sta i e ¥ & 189 Ill. 610, ) 
a m ue gence had been shown by appelisnt in 


seeking to have the bill presented to the trial judge 
before it was presented to Judge Hopkins.“ 


Gounsel for piaintiff insists that the bill of 
exceptions in this case is saved because of the signing of a stipu- 
lation by counsel for defendants and cite the case of Northwest Bark 
District v. Hedenberg, 267 ili, S88, An examination of that case, 
however, discloses the fact thet from the abstract in that case it 
aid not appear thet another judge had heard some of the evidence, 
consequently there was nothing to show th:t such evidence should have 
been certified by ancther judge. 

it is further insisted on behaif of the plaintiff 
that under this authority counsel is precluded from making this 
motion to dismiss because counsel for the defendants 0.K'd the 
bill of exceptions and entered into a stipulation to the effect that 
the original might be used instead of a copy. An examination of 
the record discloses the fact that the bili of exceptions wae 0O.K'd 
by counsel for the defendant, Anna Schmidt, and on her behalf only, 
and that this stipulation only included an approval of the bill of 
exceptions up to the end of the plaintiff's case, at which time 
Anna Sohmidt was dismissed out of the proceeding. This was not a 
sufficient stipulation to preserve the bill of exceptions, the 
fact that counsel stipulated that the original bili of exceptions 
could be used instead of a copy signifies nothing in our opinion, 
as this stipulation is not for the purpose of showing an agreement 
as to the correctness of the bill of exceptions, but is only done 
for the purpose of saving the costs of preparing s copy. The 
motion to strike the bill of exceptions is therefore granted and 










«~& = 
ais om fageeTG acy FL Mode {KORE ophah DH 6 FBI oon 
ei? 9 eninge aga yo yatae 

Mos rg ed 









| ase tauge And ein 90 P at eee. a WRLGe od 
(yee "hat Loui 
Sind Lt" Sr scetiag CAP ae or 
“sea bayon, mgheh, ot betaaeea aa 
: “Wolke edt test atuteos rbineteiq so%. Seouned... eh eee 
mand « + te petmy ie, esis te eg nond noyae Bb PRED, ease ad b smeatasene 
Yo seco est otis Sac stackaoleh set Seemvos. wW meted 
,oond tae te agit aniasxe ao .088 tii YOS .gmedeebay ov teeetess 
#2 wanp tedt mt tpertada edt sort fodt soe edd aovedoelh ,tovewed 
aeoaebirs one to omoe breed bad subul tadtens tad? seeqqs. fonah 
aad bLunda soashive tows teat wode os yaldton saw oped? yltne 
eghul, teddens Yd beitinres ved 
PRidadedy odd te , Bade ao botebens tedtuat BL Ak 6 yoo) net 
_ ebslt gedies next BehuLooxe ak Sessa seas east ba tactt 
ode Bt ie strebaateb wife 0% fescime musned seleedb « 
| dedd Poste ens oe doltaluytte « eget bexedea bow pny ie , 
ee 4 te bumtest beau of tfgdm Landy: 
B'%.@ ae atest qnons Yo iLiad oct some +008, aale seneiasld brooes ad? 
«tine Made seit mu bia Pbtedoe es ,Inaabimh od? tod sgaaupe yd 
te had ome to Luvetqqe abi bebatbud vied worenegurd wate ‘jpedd bas 
ust doide #5 ynaao dhaihey tte ont me i edt oF ,  bentbaoens 
& fot wae ear “ged aor 
: wth et negeute- te 1m soak “ernebonk’ et tobe binge: bisrijetee 
“mmokaquere Yo Like Lomagine edi tadt hetalugtte Loenuen fads toet 
eaodaige tw0 anne ee BT anes ano 


























-4ea« 
the bill of exceptions stricken. An examination of the bill of 
exceptions, moreover, shows that there wos no motion for a new trial, 
consequently, we are preciuded from a consideration of the evidence, 
Ce Be & Qe Re Re Goo ve Haselwood, 194 111, 69, 

It is true thet = motion for a new trial eppears in 
the common law record, but this dees not preserve the motion for our 
sonsiderstion. No error is assigned upon the common law record and 
there is, consequently, nothing before us for consideration. 

For the reasons stated in this opinion the judgment 
of the Kunicipal Court is affirmed, 

JUDGMENT AFF LAMED, 


HEBEL AND FRIEND, JJ. CONCUK, 









oR 
to Sidd acd te aogtenines 4 aie ute 
die hy Sale leanne Sal erate rove 
conabive aft Yo moktensbianon = mort Rebwtoartg 
Rokentuene 







saottstebLasoo wor aw oxotsd ( gutitton ut 











i Big: BAN ye 
‘ a eat soda susie aa badate anoasa oat set 
rc | pe es sboetatie an need dq 





AAEM BORE: TE Mog AE OS as a am 





7 ¢ ho “ 
. ‘ od SRG Ye Swat Ras 
§ Lan, Nie a ge f CR a iT Paani 260 ACER) My OP Cae RS hone CMR Beam 2 rhe 
‘ 4 s Se eR: HK er Ro 3 a ed $54 Sy fap i 


é Vio... AY 3 Biel te Mae ea Rie 
eas wih eee ada std eM A is ald OR OER 2 ORAS CE ona ana ee et Raid Seg whet 
is . Minish.” yap ‘ai es Oe ohare ey 
is eh ARE, 8 ae Ripa 2 x . tig 
| ‘3 


% 
i 
~ 
a 
RL 
Se 
* 
te. 
Fa. 
a 
"4 
: i 
=. 
2 
> 
< 
x 
ae 


gus 





irattha a ei Ce ON Mt de sae het 

Seca Wah SP QO et, GRUP RRO MR Paves IE aie a ant i me Deer dae 
ri “ER Ms Bod ,ancadwgeme Be Haldane hg “saab as wei a a 
ae ee oe ee age er) pndwds, $e 4 eee we 
ee ee ee a eee y 





34743 


FLORENCE KUSS, 





Appellee, | 
MUNIOIPAL cov 





Ve 


BIRD-SYKES COMPANY, | OF GHIOAGO, 


op f° j Rn wr —“y eas | 
Fed WS Fe. Le UW ed 


Opinion filed June 15, 1931 


ane ee Ne et Mee 


Appellant. 


MAR. PRESIDING JUSTICE SIiLS0ON delivered the opinion 
of the court. 

The piaintiff, Fiorence Kuss, brought her action 
against the Bird-Sykes Gompany te recover damegesa because of mis- 
representations made by the defendant in connection with the sale 
of an automobiie to the plaintiff, Pisintiff purchased the automobile 
which was s Graham-Paige car, on or about April 3, 1929, for 2,300. 
The car was known as 3s Model 6-29, town dedan. Payment was made as 
follows: 658.76 on signing order; ©1959 on delivery ond the tranefer 
by the piaintiff to the defendant of 2 used Grahea-Paige car, which 
was to be applied a8 part payment. At the same time defendant paid 
a finance company $388.96 due on the used car; £145.50 for insurance 
and 999.50 for financing charges on the new oar. As a result of these 
transactions, plaintiff owed the defendant a balance of $1,475 and 
the titie to the new car was retained by the defendant as security. 

At the time of the trial the balance had been reduced to 915, 
Testimony on behalf of the plaintiff ws introduced for the purpose 
of showing that it had been represented to her that the oar purchased 
was ao 1929 model, whereas, in fact, it was a 1928 model and worth 
considerably less on the warket, 
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In view of the fact that the cause will have to 
be retried, no good purpose would be served in discussing the evidence 
nor arriving at & conclusion as to ite probative effeet. The cause 
was tried by the court without a jury. We have examined the record 
and find there ia no evidence «se to the value of a car of the kind 
and desoription which plaintiff received by reason of her purchase, 
There is no evidence in the record ae to the damages sustained upon 
which the trisi court couid have made a finding, Damages in cases 
of this cheracter are not presumed, 27 Gorpus Juris, Fraud See. 180; 
page 49; Schwitters v. Gpringer, 236 Ill. 371. The measure of 
damages in cases of this kind is the loss which the plaintiff suae- 
tained by reason of the fraud und deceit. Hazelton v. Garolug, 132 
lil. App. 512. 

There is no evidence in the record upon which the 
finding of #750 and costs could be predicated. 

Yor the reasons stated in this opinion the judgment 
of the Municipal Court ise reversed and the cause remanded for a new 
trial. 

JUDGMENT REVERSED AND CAUBE HEMANDED, 


HEBEL AD FRIENG, JJ. GONCUR. 
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THE PEOPLES OF THE STATE OF 
ILLINOIS, ex rel., SOLANA VUKASOYIGH 






) » FROM 
(Plaintiff) Appellee, ,  MUBIOIPAL Jou; 


, 


Ve 





PAUL DRAGEL, 
(Befendant) Avpelinant, oeo»nrs 


Opinion filed dume15, 1931 


MR, PRESIDING JUSTICE WILSON delivered the opinion 
of the court, 

This is a prosecution under the statute upon a 
complaint for bastardy. fhe jury was weived, the cause submitted 
to the court and a finding of guilty entered and judgment on the 
finding. 

The plaintiff, Diana Vukasovich, filed her complaint 
charging the defendant Paul Ddrogel with being the father of her child, 
born March 26, 1930, ae 2 result of intercourse with him on June 
16th and July 4, 1929, at her father’s home, 

It is urged as ground for reversal thet there was 
no evidence that the complainant was unmarried at the time of the 
alleged intercourse, The cases cited in support of this contention 
were decided before the present amendment to the act entitled, “An 
Act Concerning Bastardy*, Cahiil's Ill. Rev. Statutes, Chapter 17, 
The amendment to this act dropped the word “unmarried” before the 
word "women", The complaint on which the action was based and which 
was sworn to by the complainant charges "that at the time she was 
delivered of said chiid she was and still is an unmarried woman," 
Plaintiff testified that she had never had intercourse with any other 
man. Counsel's argument that there was no evidence that the complain- 
ant was unmarried at the time of the alleged intercourse is anewered 
in the case of People v. Glees, 232 Ill. App. (56, wherein it is 
stateds praia 
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"It ia contended for the defendant that the record 
faiis to show that the relatrix either pleaded or proved that 
at the time of the alieged conception she wae unmarried. The 
words of the statute (Gahill's Stat. Chap. 17, sec. 1) are 
‘when a woman who shall be pregnent, or delivered of a ohila, 
whioh, by law, would be deemed a bastard.' 

In the complaint it was stated that she was 
‘delivered of a chiid which by law would be deemed a bastard, 
and that at the time she was so delivered of said ehild she 
was still an unmarried woman. fhat fulfilis the requirements 
of the statute. She testified at the trial that she wae single. 
Wo question was raised at the trial as to her status at the 
time of conception; and, so, applying the principle laid 
down in Ve BH Tid. o that: “The presumption 
ef coverture is prospective from the time when coverture is 
shown to exist, and not retrospective,’ it follows that not 
only arewe not entitled to presume that at conception she 
was mrried, but on the other hand to presume that she was 
not married. further, she testified thet she did not have 
sexual intercourse with any ome else. Assuming that to be 
true, it follows that she was, in the words of the statute, 
"delivered of a child which by law would be deemed a bastard, * 
and at that time was stili unmarried. fhe words of the 
present statute are not quite the same as those of the statute 
in force when the caseof Ve ihclis 142 Ill. App. 588, 
was decided. Then section gan wit e words, ‘That 
when an unmarried woman who shail be pregnant. ‘he present 
statute begins with the words, ‘hen a woman vho shall be 
pregnant or delivered of « ohiid, which by law would be 
deemed a bastard’; the word ‘unmarried’ being elided. In the 

case the court held that the reletrix, being a married 
woman when she conceived the child which was alleged to be 
@ bastard, was not entitled to prosecute under the bastardy 
Sot. It was stipulated in that case, however, that she was 
married at the time of conception, while, here, the presumption 
is that she wee not. With the statute as it is, with the 
word ‘unmarried’ elided, and the evidence showing that the 
relatrix was delivered of a child which by law would be deemed 
& bastard, we think both the complainant and the evidence as 

to the status of the relatrix fulfilied the statutory 

requirenents,* 


Plaintiff testified that the defendant was the 
father of her child and that the act wes committed at er home on 
June 16th and July 4th of the year 1929, 

befendant edmits that he was at the house on two 
different occasions and that on one occasion he wes drunk and did 
not remember auch about what took place; that at one time when he 
was at her house there was nobody there but himself and the girl. 
He testified further that he went to sleep in * bed, but that 
plaintiff was not in the rooms 
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When plaintiff's father charged him with being the 
father of plaintiff's child and told him that he would have him 
arrested uniess he married the girl, he left town and remained in 
Gleveland, Ohio for about three weeks before returning. Flight is 
an element to be considered as bearing upon the cuestion of the 
guilt of the defendant. fhe People v. wheeler, 297 111. 289. 

4& number of witnesses were produced for the purcose 
of showing that defendant was at the home of a relative on July 4, 
1929. These witnesses vere all relatives of the accused, 

Actions brought under this statute are in their 
nature civil actions and only a presonderance of the evidence is 
neceseary, The court heard and saw the witnesses and every intend- 
ment should be indulged in favor of the finding ond judgment of the 
trisl court. ‘e¢ see no reason for disturbing the judgwent. 

For the reasons stated in this opinion, the 
judgment of the Municipal Court is affirmed. 

JUDGMENT AYFIRMED. 


HEBEL AND FRIZNG, JJ, OCONCUR, 
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ALBERT STAUFSABIEL, Caer pth PROM. 
Ra ¥ 


Pa 


Appeilee, 


) 

) 7 

; # : MUN 101 PAL QOURT goon” 
Ve , Ps 


EDRIN PALM, OF CHICAGO, 





Appellant. 


Qpinion filed dimeil5, 1931 


MR. PRESIDING JUSTICE WILSON delivered the opinion 
of the court. 

The plaintiff brought his suit to recover for real 
estate commissions cleimed to be due by reason of procuring 4 
written contract for exchange of properties by and between the 
defendant Edwin Palm and one James iauletta. invoived in the 
exobange was a six flat building belonging to Palm, upon which he, 
Palm, placed a value of $40,000. A contract was drawn up and 
signed by the parties with the provision for the commissions ineluded, 
Later Palm objected to this vaiuation, and = new contract was drawn 
and signed by the parties, placing the value of the six flat 
building at $41,500, Included in the properties which Lauletta 
was to turn over were certain vacent lots, and on the opposite side 
of the street from these wes 2 sand pit. The original of the 
written undertaking provided that the defendant Palm was to have 
received from Lauletta cash in the amount of $2,500 and the second 
written signed agreement provided that this should be taken care 
of by an incumbrance on the property. 

It is the contention of the defendant thet the 
second written agreement was procured by fraud on the part of the 
plaintiff, in that plaintiff represented that the sand pit epposite 
the jots involved in the transaction was to be filled ond the street 
paved. 

It is further contended on the part of the defendant 
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that he did not reed the second agreement, but relied upon the state- 
ment of the plaintiff Staufenbiel thet it was the same as the original 
written agreement except for the fnot that the consideration of 
$40,000 was changed to $41,600, 

Defendant further contends that he did not see nor 
know of the fact that the °#,509 omeh consideration had been changed 
80 as to provide for an incumbrence instead of cash. 

The evidence is conflicting on the queations, - the 
only parties testifying being the plaintiff and the defendant. The 
burden of proof was upon the defendant to establish the matters 
set out in his affidavit of merits charging fraud on the part of the 
plaintiff in the procurement of the second written agreement. 

The jury was properly instructed in regard to the 
matter and returned ® verdict in favor of the plaintiff, Judgment 
was entered upon this verdict, which was for the sum of $1,245 and 
we see no reason for disturbing this judgment. 

Objection is made on behalf of the defendant to 
instructions 1 and 2 given on the part of the plaintiff, on the ground 
that they ignore the defenses introduced by the defendant. These 
were not the oniy instructions offered and given, but there were other 
instructions which definitely informed the jury as to the duty of the 
plaintiff and the rights of the defendant. In our opinion there was 
nothing contained in the instructions that was error and the giving 
of the instructions in question was proper, 

For the reasons stated in this opinion the judgment 
of the Municipal Court is effirmed. 

JUDGMENT AFFIRMED, 
HEBEL AND FRIEND, JJ. CONCUR. 
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PEOPLE OF THE STATE OF 
ILLINOIS, 





) ERROR TO ee 





(Plaintiff) vefendant An irror, wUNTEL PAL g 
er 
Ve & ) 
) OF CHICAGO, 
GRANT FORTNEY, 
(Respondent) Plaintiff in Error, ) Pa (~ ~ & » 


Opinion filed Jmne 15, 1931 


BR. PREOTDING JUCTICE WILG@ON delivered the opinion 
of the court. 

Grant Fortney, plaintiff in error, vas found 
guilty of contempt by the Municipsl Court of Chicago and ordered 
committed to the common jeil of Cook Gounty for o period of 30 days. 
From this judgment and sentence he hea sued out a writ of error, 

The cetition filed in the enuse in the Municipal 
Court by one Abraham 8. Margolis, charged that on dune 30, 1330, 
there was pending in the Municipal Cow t before John A. Sbarbaro, 
one of the judges of that court, the case of the People v. Pine, in 
which the seid Pine was charged by affidavit with crime against 
the State of Illinois, 

The petition further charges that tro important 
witnesses were not present st that trial and that petitioner notified 
the court and was instructed to have the witnesses in court on 
July 3, 1930, to testify on behalf of the State, 

The petition further charges that on or about June 
28, 1930, the said Fortney, respondent, with others, entered into 
@ conspiracy to intimidate, injure end destroy witnesses should they 
appear to give testimony in the cause pending before the court; 
charges further that the said Grant Fortney, respondent, in pursuance 
of said gonspiracy, told one Doyle and one Orlick, witnesses, that 
if they testified in said cause he, Fortney, would break their necks; 
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that neither of them would live to enter seid court room; that said 
witnesses on the 70th day of June arrived at seid courthouse end thet 
said respondent Fortney was atanding in the hallway for the purpose 
ef carrying out his threats and that thereupon the seid ritnesses 
ieft the courthouse and did not testify in said cause; that said 
acts on the part of said Portney took place so near to the presence 
of the court as to constitute o direct criminal contempt coamitted 
in the presence of said court. 

This complaint was supported by the affidavit of 
the petitioner and the witnesses Doyle and Griick,. In answer to 
this petition the said Fortney filed his anewer denying each and 
every silegation of the petition. This anewer was subseribed and 
sworn to by Fortney, the respondent. 

The court, over objection of the respondent, 
proceeded to hear evidence, entered a finding of guilty end sentenced 
the respondent to the county jail. 

From the evidence it appesra that certain threats 
were made against the witnesses by the respondent Fortney at the 
home of Keisenberg and that when the witness Orlick reached the 
felony branch of the Municipal Court on the th of June, for the 
purpose of testifying 2s « witness, sod was coming up the outside 
stairs at the front entrance of the buiiding, he saw the respondent; 
that the respondent Fortney wis in the doorway; that the witness 
Oriick then walked avay and entered a cab and was driven home, 

There is no testimony to the effect that anything 
transpired in the courtroom in the presence of the court, or in such 
proximity as to bring the actions of the respondent under the 
direct notice and attention of the trial court. A court hes the 
inherent right to punish for contempt, any act constituting « 


contempt committed in its presence. The court also has the right to 
punish for direct contempt, for disobedience or abuses of its process, 
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A contempt committed outside of the Criminal Court is a constructive 
contempt and is triable upon petition and answer and in no other waye 

The Supreme Court of this etate in the ease of Zhe 
People v. BgDonaid, 314 Ill, 648, held that an assmult by MeDonald 
upon Goldstein, one of the parties to the suit pending in said court, 
committed outside of the courtreom but within 50 feet thereof, was 
not s direct contempt in the oresence of the court. 

The testimony in the case st bar shows that the 
conspiracy and threats were aade some distance from the courtroom 
at the home of Meisenberg. The testimony also shores that the 
nearest that Fortney came to the courtroom where the case of The 


People v. fine was being tried was the front door of the court building 





in which the court was in session. Under the clroumstances the 
defendant Fortney should have been tried on the petition and his 
answer thereto. His answer being under oath should hage been teken as 
true and the defendant Fortney discherged. 


In the case of The People v. MeLaughlin, 334 111.354, 
4t appears thet a petition «se filed charging one Robert &. MoLaughlin 


with 2 contempt of court because of his efforts to influence the 
testimony of « witness in « case then proceeding before » judge of 
the Oriminal Court of Sook County, ‘the court held thet the defendant 
should heve been discharged upon is answer and that it was error 
for the court to hear evidence, In its opinion the court said: 


"The right to punish an offender for contempt of 
court is a right inherent in the criminal court of Cook 
county, and when the act constituting such contempt is 
committed in the presence of the court, the court has the 
Fight to deal summarily with the offender and punish him 
without the hearing of any evidence. In such case the court 
acts upon ite own knowledge. #8ut where the contempt is not 
Coumittediin the presence of the court, the court can act only 
upon & hearing and upon evidence, fhe distinction between 
criminal and civil contemptes haa been recognized in this 

urisdiction since the decision in Crook v. People, i6 iii. 
34, and hes been declared in numerous decisions since. 
Whbn the contempt consists of something done or omitted in 
the presence of the court tending to impede or interrupt ite 
proceedings or lessen its dignity, or out of its presence in 
disregard or abuse of its process, the proceeding is punitive 
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or criminsi, and the penaity is inflicted by way of 
punishment for the wrongful act end to vindicate the 
authority and dignity of the people as represented by 
their judicial tribunals. In such cases the defendant 
is tried upon his answer alons, iio other evidence may 
be heard. If the party charged shows by his answer under 
oath that he is not guilty of the contempt charged his 
ansyer is conelusive, if the enswer is false the 
remedy is by indictment for perjury. fhe answer must be 
taken as tnue, and if sufficient to purge the party of 
the contempt he is entitied to be discharged, et 
174; 


Ve 216 Ili. 354; Hake v, coat e830 id. 
2 Ve os 396 id, 196; —tonie 
Ve mo id. 295; &¢ Ve oceans B14 id, e) 
The ff having by his answer denied all the acts 
charged against him end »li wrongful intent in his con- 
Bersation with Neumann was entitled to be discharged." 

The Supreme Gourt in the case of The People v. 
MeDonald, 314 Ill. 848, in its @pinion said: 

“In a cage where the progeeding for contempt is for acts 
committed not in the vresence of the court and not in 
furtherance of the remedy sought in a suit or in enforee- 
ment of the orders or decrees of the court but te maintain 
the authority of the court and uphold the administration 
of justice, if the party shovld anewer denying the alleged 
wrongful acts his answer is conclusive and he is entitled 
to his discharge.* 

This contempt, if such it was, was not committed in 
the presence of the court and the contempt was not one growing out 
ef the disobedienne of the orders, decrees or process of the court. 
Under the rule as established in thie state, it became the duty of 
the Judge of the Yuniciosi Court hearing the contempt proceedings to 
discharge the defendant on his answer. If the answer was false, 
the respondent subjected himself to a prosecution for perjury. 

In this case the plaintiff by his answer having 
denied all the acts charged agninst him, he was entitled to be dis- 
charged. 

For the reasons steted in this opinion, the judgment 


of the Hunicipsl Court is reversed, 
JUDGMENT REVE SED. 


HEBEL AMD FRIEND, JJ. CONC. 


are 
am 
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JOSEPH LEVINGON and HARKY LEVINSOR,.)-" WRIT oy ERR 
co-partners, doing business as " § 
LEVINSON'S LOAN Bank, i 
TO MURICIPAL COURT 
Plaintiffs in trrer, : ' . 
Ve OF UHIGAGO, 
THE FIDELITY AWG CAGUALTY GOMPANRY 
OF NEW YORK, & Corporation, 


7 
> eal k- 


ue cr le ee ee ee Re Ngee Me 


Defendant in irror. 


Opinion filed June 15; 1931 


BA. JUUTIC“N PRIEND delivered the opinion of the court, 

Plaintiffs brought suit in the Municipal Jourt of 
Chicago, to recover upon = policy of burglary insurance issued by 
defendsnt. The case wis tried before the court and a jury, resulting 
in a verdict and judgment in favor of defendant. Plaintiffs seek 
by this writ of error to reverse that judgment. 

The policy in question provided coverage ageinst 
loss such as claimed by plaintiffe only (1) if the property was 
feloniously taken from the safe after entry therein by the forceable 
opening of the safe when looked, by the use of toola, electricity, 
chisels or explosives; (2) it also required that books and accounts 
should be reguiarly kept from which loss could be acourately deter- 
mined by the defendant; and (3) that immediate notice of the loss 
should be given and affirmative proof of loss filed with the 
defendant within 60 days from the date of the discovery of the loss. 

The evidence discloses that plaintiffs, feather and 
son, were co-partners in the pawn brokernge business under the name 
and style of “Levinson's Loan #ank", at 739 North Glark Street, 
Ghicago, Illinois. Plaintiffs had two safes containing valuable 
merchandise and pledged articles, which stood side by side near the 
reer of the store behind « wicket snd counter running sctoss the 
store, where the cash register and other fixtures stood. Immediately 
behind the safes were a number of shelves on which suit cases and 
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aske articles were kept. On the vacant second floor directly above 
the safes and shelves was a room with three windows opening out upon 
a one story roof over the rear ef plaintiffs’ store. 

On the evening of Saturdsy, June 13, 1925, both 
plaintiffs and Spiegel, their clerk, were in the store at closing 
time about 1i o'clock P,%. Joseph Levinson closed sxfe number one, 
the one burglarized, ond Harry Levinson closed safe number two, 
pursuant to which they iocked the store, which was protected by a 
burglar alarm system, and left the store. 

On Sunday, June i4th, &. R Bly and Peter Truhler 
were engaged in cutting a doorvay on the third floor, Garl Bozor, 
who had worked for Giy, czlled about noon to aes if his tools were 
ready for Monday. Bly wanted te tack on some wetal lath and sent 
Bozor through the building looking for nails, hike walking around 
on the second floor forzor stepped on 4 piece of linoleum lying on 
the floor and his foot rent down through 2 hole in the floor covered 
by the linoleum He then went back to the third floor and told 
Bly about it, whereupon Siy and Truhier came down and 211 three of 
them looked through the hole into plaintiffs' etore. Thereafter 
Bly went to the Chicago Avenue Police Station and notified the police, 
who immediately came to the premises, but could not gain entrance 
because the store was stiil lockeé, Finintiff, Harry Levinson, was 
notified by telephone at his home and immediately came to the store, 
unlocked the front door and admitted the waiting police officer. He 
also telephoned his father and told him what had happened, whereupon 
Joseph Levinson came to the store, arriving there about fifteen 
minutes later. When plaintiffs and the police entered the store they 
found thet the larger safe had been broken open and everything taken 
out. Practically all of its contents, with the exception of a few 
articles scattered about the floor, were missing. Uhisels, bits, 
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jimmies and other tools, together with a new knotted rope, a 
wet silk shirt, a wet coat, a hand bag, and a bar of soap were 
found on the floor of the store behind the aafe. Several trunks, 
the strong box and cash register, had also been pryed open. The 
burglar alarm was broken and the batteries which operated it theewn 
upon the floor. fhe trap door into the basement was open and the 
window into the alley stair well from the coal cellar, whic had 
previously been boarded up, wos likewise broken open. after 
remaining at the etore about an hour and e half, plsintiffs went to 
the Chicago Avenue Police Station, returned to the store, called 
up the Pinkerton Detective agency for a man to watch the place over 
night, locked the premises and ieft. On Monday, June 15th, plain- 
tiffe arrived at the store about 8:50 o'clock A. &., followed shortiy 
thereafter by Stott and Arthur, representatives of the defendant 
company, who during the remainder of that day, with Harry Levinson, 
checked the books to ascertain the articles ios$,the work continuing 
over the next day. 

Defendant claimed in ite affidavit of merits that 
it was not iiable under the policy because of the faibure of plain- 
tiffs to comply with the terms thereof in the following respects: (1) 
that the safe was not burglarized by & person or persons unknown to 
plaintiffs; (2) that the books and accounts were not regularly & pt 
by plaintiffs so that the loss could be acourately determined therefrom 
by defendant; (3) that at the time of the loss the safe door was not 
properly closed and locked; (4) that a proper and affirmative proof 
of loss under oath was not filed within 60 days from the date of the 
discovery of thé loss at the office of defendant, containing « 
complete inventory of all property on account of which claim was aade, 
showing the original cost thereof and the actual cost value of each 
article. Aside from the contention that plaintiffs failed to comply 
with the provisions of the policy in the foregoing respects, the 
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defense was based upon the theory that the burglary was not genuine 
but only simulated, and th t the same could not have transpired in 
the manner testified to by plaintiffs’ witnesses. 

Plaintiffs insist that the undisputed evidence 
establishes that a burglary occurred; that ail the reocuirementa of 
the policy were fuliy complied with and that the verdict was against 
the clear weight of the evidence, ‘t is further urged thet attorneys 
for defendant made improper statements and arguments to and in the 
presence of the jury, and thet the court erred in admitting prejud- 
icial evidence and in permitting auch statements and arguments to be 
made, which of themseives, are aufficient grounds for reversal. 

In supyvort of the latter contention the following 
incidents occuring during the trisi are pointed out; In the 
eross examination of the plaintiff’, Joseph Levinson, by defendant's 
counsel the witness testified that he went to the police station on 
the Monday following the robbery, whereupon the following occurred: 


*Qg. They told you on thst ocession that thet was an inside 
job, didn't they? 


Mr. Potter: I object to that, what they said. 
&e Wo, sir, they didn't say any such thing. 
Mr. Potter: I object to thet, your Honor. 
The Court: Objection sustsined. 


* ™ » ” ”» 


Qe Didn't they tell you they were not interested, thet it 
was not a robbery or « burglary? 


Mr, Potter: I object to that. 
& They didn't tell se no such thing, 
The Court: Objection sustained. 
Mr. Everett: Did the police accept your inventory? 
Ae They did.” 
It appears that in March, 1928, plaintiffs’ store 
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was held up and @ isrge loss sustained, Defendant had the holdup 
coverage and refused to pay. pon cross examination of Jeseph 
Levinson the following took place: 
‘Mr. Everett: You had a holdup in March there, didn't yout 
Mr. Potter: I object to that os immaterial, 
Mr. Everett: That is material. It is against the same 
Company and the same place. it is to show the relationship 
of the parties and the attitude of the witness, possibly 
in this case and in another case. 
The Court: i will sustain the objection. 


Mr. Everett: You heave sued the Fidelity & Casualty Company 
in four lawsuits, haven't you? 


Ae I Gon't know what lavsuits, which ones? 


Mr. Potter: i object to that. It may be necessary to sue 
them in four more before we get the money out of them, 


The Court: I will iet him answer, 

Ae I don't know what lawsuits we heave started against this 
defendant. I don't know how many times we have sued them. 
This is the first time I have been on a trial with this 
defendant. We never had a trial with the Casualty Company 
before, 

Qe You have sued them on your holdup case, haven't you? 

&. There was never a oase, 

Qe The suit is pending, isn’t it, in this court? 


Ae I don't believe that you are talking about that case 
at all. You are talking about this osse, 


Qe Do you refuse to answer that question? 

The Court: Answer the question. 

& Yes, to my knowledge we are suing them for another loss. 

Qe A loss thet occurred in March? 

Mr. Potter: I object 60 that 

The Court: Objection sustained.* 

Subsequently in cross examining one Polikoff, an 

attorney who prepared and forwarded the proof of loss, defendant's 
counsel proceeded as follows: 
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"Qe Wow, just prior to this time, you handied that loss, 
the alleged loss to the Levinsons involving a holdup, did 
you not? 
Mr. Potter: I object to that. 
Mr. Everett: If the court piease, that is relevant. 
The Court: That is only for the purpose of establishing the 
question, I take it, of Knowledge as to the proof of logs. 
Is that the purpose? 
Mr. Everett: That is the purpose, 


The dourt: And oniy for that purpose I allow the witness 
to answer. 


ur. Potter: ixception, 


Ae You might call it handling it. I was not actually 
retained in that matter yet. 


Qe That happened on March 17, 1925, did it? 

Ae The - 

Q The alleged holdup? A. Well - 

dr. Potter: I object to that as immterial and irrelevant. 


The Gourt: Only for that purpose, as I have stated, the 
witness may anewer, 


Ae The holdup happened on Warch 17, 1925. 


Mr. Everett: And you acted for the Levinsone in that claim, 
did you not? 


Mr. Potter: Same objection. 

The Court: He way answer for thet purpose. 
Mr. Potter: ixdeption. 

A. Wo,sir." 

At the beginning of the trial a motion was made to 
exclude witnesses, The plaintiff, Joseph Levinson, was the second 
witness. When called to the stand, the following colioquy occurred 
between counsel: 

“ur. Potter: What is your name! A. Joseph Levinson. 


Mr. Everett: Would you ask Mr, Harry Levinson to step outside 
while this witness is testifying? 


lig, Potter: Wo, both of these men are plaintiffs in this 
case. 
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Mr. Everett: But I want the court and the jury to know 
that 1 have made this request, 


Mr. Potter: They are not entitled to make such a request, 
I object to the request. 


The Court: The objection is sustained.” 
At the conclusion of the case and during defendant's 

argument to the jury, the following took place: 

“mr, Everett: When this oase was started I made a motion 

to exclude the witnesses so that one witness would not hear 

the other witnesses’ testimony, That order was entered. I 

then asked that one of the Levinsons go out of the court room 

when the other was testifying and that they refused to do. 

And they had the right to refuse to do it. 

Nr. Potter: I object to any comment about it. 


Mr. Everett: i think that it is s circumstance the jury may 
consider. Under the law they had » right to stay in here. 


The Court: Objection sustained, 


Mr. Everett: You gentlemen saw that both Levinsons stayed 
here during the testimony and each heard the other. 


ur. Potter: I object to argument on it and ask for a ruling 
of the Court. 


The Court: Let that stand, Go shead, gentlemen. 

Mr. Potter: Exception. 

Mr. Everett: There ras an order that the witnesses outside 
of the plaintiffs and one representative of the defendant 
should not hear the testimony of the others. 

Mr. Potter: I object to that. 

The Court: Objection wili be sustained. 

Mr. Everett: And on order was entered - 


The Qourt: Both sides had oa right to have representatives 
here, That is the right of the plaintiffs, either one or both - 


ur. Everett: Yes. 

The Court’ - Had the right to be here. 

Wr. Everett: Yes, I say that. I do not dispute that, I say 
all witnesses were excluded and had no right to hear the 
testimony of any other witness and if anyone came into the 
court room and sat here he could not have testified. 


a Potter: I abject to the argument and ask for a ruling on 
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The Géurt: He is talking now as to the witnesses. 
Mr, Everett; Yes, 1 am not teaiking about the plaintiffs, 
The Gourt: Objection overruled, 
ur. Potter: Exception. 


ur. Everett: Waturelly you object to this because it is a 
serhous matter. 


ur. Potter: There is nothing serious about it. 1 object to 
it the same as you objected, because I have a right to do it, 


The Court: Either side have a right to object when they feel 
that either is invading the province of the Court as to law, 


ur. Everett: I understand that the rule entered here, out- 
side of the plaintiffs, required the witnesses to be outside 
of this room when other witnesses were testifying. Now, 
then it is admitted in this ease by Mr. Smith, their expert 
* * * thet is the young gentlemmn who is studying fire 
departaents - thet they took him up to a lawyer's office and 
Mr. Polikoff gave him a transcript of the testimony of Mr. 
Fink, Sr., and admitted that that had the same effect as 

th he had sat in this court room and heard Mr. Fink 
testify. They violated the ruling of this Court. It wann't 
the proper thing to do and they know it. 

ur. Potter: I object to the argument and ask for a ruling. 
The Court: Yes, the objection will be sustained, 

Mr. Everett: That it wasn't proper? 

The Court: That they know it. 


Mr. Everett: I ascume that a lawyer knowa when an order is 
entered they must comply with it. 


Mr. Potter: I object to that statement - that it is improper 
and for counsel to discuss the testimony with an expert. 


ur. Everett: I say you gave them the transcript of the 
testimony and you admitted it. 


The Court: The jury heave heard the testimony. 
Mr. Potter: I ask for « ruling on the objection. 
The Court: Overruled. 

Mr. Potter: Exception." 

It thus appears thet defendants injected into the 
case, not once, but repeatedly, matters which were clearly improper 
and prejudicial to plaintiffs, - first, by referring to remarks of 
the police officers that the alieged burglary was an “inside job"; 
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then bringing into the case the subjeot matter of the holdup thet 
occurred subsequent to the alleged burglary, ae to which it was also 
contended that it was not genuine but simulated, and then reiterating 
and emphasizing the fact that the Levinsons, who were plaintiffs 
in the proceeding, stayed in court during the testimony and heard 
each other testify, in spite of the court's ruling that they were 
entitled to remain in the court room, 

In addition to the foregoing incidents defendant's 
counsel made in part the following argument: 


"ur, Everett; A pawnshop, gentlemen, is a menace 
to & comaunity; it isn’t a benefit. The law recognizes it 
as such. The iaw compels them to report everything they 
take in, iend soney on. thy? Because it is » place for 
thieves to go and dispose of property that they steal from 
you and me. I say they are a menace to a community. What 
is a burgiar going to do with = pocket full of watehes if 
he can't dispose of them? He wante the money. One watoh 
is good enough for an individual if it keeps time. The law 
requires that business to report everything they take in. 

Is there any other dDusiness that we have to have a whole 
departuent of our police to watch? The City of Chicago 
pays 615,000,090 a year for ite police department. Part of 
that money is spent to watch pawnshops. Why? Because it is 
the cheracter of the business. Now do you tell me that the 
Levinsons did not become acquanited with burglars, holdup 
men and thieves? Hadn't they heard how eafes ave blown and 
robbed? Certainly they had. %o0 they planned this one out 
and thought they would foél somebody; but they can't do 
that; there is always =» slip some piace. 

why didn't they put Mullen on the stand here? 

He was inthe police department end has nothing eise to do 
but chase around pawnshops, and he said he went every day to 
Levinson's to find stolen property in the pawnshops. iow, 
isn't that a situation to be taken into consideration in 
determining whether or not Levinsone planned this burglary? 
Let me go a little further, Counsel made a lot of the fact 
that we had this list for two years; that the polsee had 
reports of stuff pawned, Jo you suppose Levinson pawned this 
stuff in Chicage? You heard me examine him and perhape you 
had thought the questions were fodélish and had no bearing, 
but you know what i had in mind, 

Levinson selis his stuff, his jewelry, in New York, 
Philadelphia and all over the country and he buys from New 
York from ‘importers', he called them. How that is the method 
of the pawnbrokers in United States to evade the laws of 
city that requires a report on stuff joaned over the counter, 
A bushel of watches taken by Levinson to New York and sold to 
an importer or another sawnshop in New York would never be 
traced or sold any other place in the United States. Do you 
ongeese these pawnbrokers carry on this business and evade 
@ iow like we have in Chicago? If they took four watches 
around to four different pawnshops they would have to be 
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reported and would be found by the musbers, No, There 

are established fences - thet is what they are called - 

in the United States; there gust be, and they play in hand 
with the burgiare and robbers ond holdup men, because they 
couldn't dispose of their property that was stolen unless 
they had an outlet, and the parnshop ie the outlet. It is a 
disgreceful business, They lend 93.00 on © wedding ring, the 
poor fellow is down to the last penny, he takes the ring he 
gave his wife on their wedding day and he puts it in the 
pawashop; gets $2.90. hat does he pay? 364 ® year. The 
fellow that saved up and bought his Sasonie pin or any other 
pin takes it over to the parnshop; he is hard up; he pays 

36% a year, and if it is a good thing and he has only 
borrowed 2 small amount on it, if he falls down on his interest 
the ring or whatever it is is t&ken for the loan is sold. It 
is a disgraceful and disreputable business. 


Mr. Potter: How if the Court please, I object to thatel 
object to that. I submit thet it is unfair, improper and 
prejudicial, 


Mr, Everett: It is not unfair. it is shown by the evidence in 
this case and it is # mitter of argument, 


ur. Potter: I object to it and ask for » ruling of the Court. 


Mr. Everett: I insist that I have « right to state the nature 
of the business these peopie are engaged in, 


The Gourt: The law provides that counsel may draw the infer- 
ence from the evidence and may stute the opinion that he draws 
from the evidence, i will overrule the objection. 


Mr. Potter: Exeeption. 


Mr. Everett: You wiil have these books with you, gentlemen. 
Look at the articles that are pawned and look at the amounts 
loaned and look at the descriptions of these articles and 
then decide the character of the business that Herry Levinson 
and his father Joseph - (addressing Joseph lLevinson:) I 
wouldn't think you would smile at this accusstion brought 


against pou. 
Mr. Joseph Levinson: It don't nean a thing. 


Mr. Everett: Hard boiled} why shouldn't he be just as hard 
boiled as human being I ever saw in my life; no regard 
for the truth; no regard for honesty, and now with these 
accusations being made against him and the Court ruling 
that they are proper he sits there and smiles. 


Mr. Harry Levinson: Because they are untrue, 

The Court: Don't argue with counsel, gentlemen. /roceed. 
Mr. Everett: I am willing to have him make a spectacle of 
himself 


more than he has before this jury, and I heven't 
got him yet. I will get him in « few minutes, 
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Now, take thet into consideretion, gentlemen, in 
weighing the evidence - the character of the business that 
this man and his Zather are engaged in; whether it is honor- 
able and upright; whether they conduct it honorably and up- 
Tightly; and you you wili take wany other things inte con- 
sideration, but the point I was making at that time was this - 
that in determining whether it is probable that Levinson would 
pian a thing of this kind you can take into consideration 
their associations; the seople they deal with; the character 
of their business and see whether or not they would be the 
people who would employ burglars to share with them any 
profits they make in this manner. And as I say, it has been 
done in Chicago time and time again, with very positive proof 
of one case within the iast week or ten days, where the person 
confessed. 


Mr. Potter: I object to that, if the Court piease, and ask 
for « ruling of the Court. 


The Gourt: 1 think gentlienén, you should stay within the 
evidence. 


ur. Potter; I asked for « ruling of the dourt, 

The Gourt: The jury will be instructed to disregard the last 

statement with reference to anything that appeared tn the presse 

about anything elise," 

Preper objections were made to all ofthese proceedings. 

The record discloses that there wos no evidence to sustein the charge 
that plaintiffs ever consorted vith criminais, that they evaded any 
law, or that they ever Knowingiy purchased or leaned money upon 
etolen property. Neither is there any evidence to warrant counsel's 
charge that these pinintifis rere’ fences" for stolen property or a 
*menace to the conmunity", simply because they operated a pawnshop. 
The business of loaning small sums of money on personal ptoperty is 
authorized and regulated by statute. There ia no evidence that 
piaintiffs did not conduct their business legitimately ond in secor- 
dance with the law. Moreover, it woe affirmatively shown thet the 
Levinsons never forfeited 2 pledge until interest thereon had been 
| delinquent for more than thirteen months, Three per cent. © month 
ie the interest rate authorized by the s tatutes of this state on 
loans of this character and argument such es that last referped to is 
nothing more than a direot and frank appeel to the passion and pre- 
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The ianguege of the court in lid. Gent. Rp Re Go. ve 
Seitz, lil Ille App. 24%, which was quoted with approval in Hilers v. 
Peoria Rye Co., 300 Llie Aupe 487, ie pertinent te the instant oase, 
The court there said; 

“There is enough natural and inherent prejudice 

in the minds of jurors against raiipoade and other corpor- 
ations without heving it augmented by direct and improper 
appeals caiculated to arouse the sympathy, passion or pre- 
judice of jurors, A lawyer who tries his case in a preper 
manner observing the ethics of the profession is at a great 
temporary disadvantage when trying a cause against counsel 
who resort to improper language to obtain « verdict, Verdicts 
thus obtained, generally are and always should be short-lived, 
Trial courts should set them aside as often as they are 
obtained, It is the policy of this court to discourage such 
misconduct on the part of iawyers, by reversing judgments 
obtained by them, when it is uunifest they are the reamht of 
unprofessional conduct.* 

If it be true that there is a natural and inherent 
prejudice in the minds of jurors agsinst railroads and other cerpor- 
ations, it is equally, if not to = grenter extent, true ae te pawn- 
brokers and those enguged in a similar business, and to augment thie 
prejudice by direct and improper appeals, calculated to arouse the 
sympathy and prejudice of jurors, is bound to result in @ miscarriage 
of juetice, 

From & careful examination of the record in this case 
we are satisfied that the verdict herein reaulted from passion end 
prejudice occasioned by iuproper examination of witnesses and pre- 
judicial remarks made to the jury in the course of defendant's argu- 
ment, and that as a result thereof plaintiffs did not have a fair 
trial. 

In view of our conclusions upon this phase of the 
trial and because the case will have to be retried, we deem it in- 
advisable to pass upon the other contentions made by the respective 
parties. 

Por the reasons stated the judgment of the trial 


Court will be reversed, and the cause reaanded, 
REVERSED AND REMANDED, 


HEBEL, J. CONCURS. 
WILSOR, P.J. DISSENTS. 
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Opinion filed Junel5, 1931 


MAR. JUSTIOR FRIEND OW FETITION FOR REREARING. 

This cause is now before us on rehesring granted, 
Plaintiff for the first time raises the question thet two items for 
$114. and $8.50, respectively, were separate and distinct from the 
original contract of the parties «nd not inéluded in the judgment 
of the Municipal Court. It is urged that the item for #1i4. 
represents installation of the pipe line for which defendant agreed 
to pay, and that the sum of {8.50 represents » part of the expense 
inourred in installing « new shaft. 

Courts of review have consistently adhered to the 
rule that on a petition for rehesring pointe which were not presented 
in the argument of the case will not be considered, (Arkiey v. 
Biblack, 272 Ill. 356; Davis v. Gibson, 70 iil. App. 23.) 

Moreover we find from an examination of the record 
that the item of $114. was subject to the same guaranty os the 
original order and was requested by plaintiff as necesssry in ite 
efforts to mke the installation operate successfully. /Fisintiff 
contends that the liability of defendant to pay thie item is based 
on & letter written by the &. H. Edwards Company to plaintiff under 
the date of February 1, 1929, from which we quote: 
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" Please let's not waste any more time and 
4f it's $114,00 you want us to guarantee, may we try to 
make it as clear as possible to you that we have author- 
ized you to proceed with the work, 
All we ask is that you get our conveyer to 
work satisfactorily and we have no hesitancy in paying 
the bilis as presented," 
It appears from this letter that defendant's promise to pay the item 
for installation of the pipe line was conditioned upon the satis- 
factory operstion of the whole inst«ilation and subject to the 
same guaranty. In view of our finding thet the sugar feeder was not 
made to operate successfuliy and satisfactorily, we believe these items 
should be diseliowed for the same reasons applicable to the equipment. 
The judgment of the Municipal Court will be reversed 
with findings of fact and judgment here. 


REVERSED SITH FIRDING OF FACT 
AND JUDGMENT HERE. 


WILSON, P.J. AND HEBEL, J. CONGR, 
FINDING OF FACT: 

@e make the following findings of fact: Defendant's 
order for the purchase and installation of the equipment, wee made 
conditional upon its successful operation and satisfaction to 
defendant. The items for 114,00 and $8.80 respectively were subject 
to the same condition. The aachinery and equipment were never ande 
to work successfuliy or to defendant's satisfaction, and therefore 
defendant was not obligated to pay therefor. 
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Opinion filed May 13, 1931 


WR. JUSTICH FAIEND delivered the opinion of the court. 

The Grady Gonveyors Corporation, as plaintiff, brought 
an action in contract agsinest £. H. Sdwards Company, as defendant, in 
the Municipal Court of UVhicage, for the purchase price and installation 
of a sugar feeder, to be used in connection with a conveyor, designed 
to take granuiated sugar from = din in defendant's candy factory by 
means of gravity influence and feed it into » so-called blower for 
conveyance to the top floor of defendant's plant. The cause was tried 
by the court without @ jury, resulting in = finding and judgment in 
favor of plaintiff in the sum of ©444,.09. 

The contract upon which plaintiff's claim is founded is 
contained in various letters that passed between the parties, resulting 
in an order for the equipment and the installation thereof, dated 
November 3, 1938, which contained the following provision: 

"It is understood that the trady Comveyors Corp. 

apztovady and if the equipaent dace aot suseessfaliy sonvey 
So reneve the equipaent without any cost oF expense to usa! 

Plaintiff's statement of claim alleges that defendant 
ordered the sugar feeder on November 3, 1928, for a stipulated price; 
sets forth the foregoing paragraph in the order wherein the equipment 
and installation is made subject to the acceptance and spproval of 
defendant; alleges that the feeder was installed and operated perfectly 


but that defendant arbitrarily and unreasonably refused to accept or 
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approve the same, There is no allegation in the statement of claim, 
however, that the €quipment ess accepted and approved by defendant in 
accordance with the provisions of the contract, nor is there any 
evidence to shor that defendant accepted and approved the installation, 
On the contrary, it appesrs ouite clearly from the evidence that 
defendent through « long period of time expressed his diseatisfaction 
with the operation of the aachinery, and give plaintiff every oppor- 
tunity to place the same in working order. On february 1, 1929, 
defendant wrote plaintiff that "all we ask is that you get our 
conveyor to work satisfactorily and we have ne hesitancy in paying 
the bills a8 presented.” On March i, Sdwards wrote plaintiff again 
as follows: 


“week after week, wé@ oil your attention to the fact 
that the suger conveyor is not working, and you have assured 
us time after time that if we would do certain things you 
would guarantee the conveyor to work. 

We de not Knew whose fault it is or what ie wrong, 
but isn’t it possible for you to de something and stay on the 
job long ongouen to compiete it? ‘e are going into our second 
year and still the conveyor is not working." 


In another letter dated 4arch 13, 1939, idwards again rrote plaintiff 


saying: 


"It seems that one mistake after another has been 
made and no one has assumed the responsibility, and 1 am 
wondering what a guarentee means if one is not going to fukfill 
it. Your guarantee to us was that you would furnish us 2 
feeder which would operate satisfactorily and eliminate the 
trouble we were having and get our conveyor working one 
hundred per cent. 

Because of several mistakes of your engineer you ask 
us for extras, and 411 I can say is the sugar is not being 
conveyed to the third floor, 2nd unlese the equipment is 
working, it is no good to us, and we are compelled to insist 
that this equipment is either made to work or taken off our 
premises," 


A statement conteined in Edwards’ letter to plaintiff 
of March 13, 1929, to the effect that: 


“Your engineers, as well as mine, make mistakes and 
I am disappointed thet our original engineer did not give you 
the job for a lump sum of $2100.00 for a complete installation 
as you say." 
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is chiefly relied upon by plaintiff in support of its contention that 
Edwards approved the equipment ond installation. We cannot agree 
with this conclusion, however. fhe same letter contains various 
criticisms of the suger feeder, expresses dissatisfaction with the 
eperation thereof, and complains of plaintiff's failure to make 
good its guarantee, 

In addition to the foregding complaints made in writing, 
defendsnt offered other evidence that the feeder would not operate 
satisfactorily. #. H. Edwards, president of the defendant corporation, 
testified that after the feeder was instalied, it failed to work 
properiy; that the mechanism pulverized the sugar and the pressure 
in back of it forced the pulverized sugar into the various moving 
parts and locked the motor; that he made complaints to plaintiff 
during several months, without avail, never accepted the feeder nor 
indicated his satisfaction therewith, and finally had it removed and 
shipped back to glaintiff, who refused to accept the seme. 

Thomas Heatley, defendant's factory superintendent, 
testified that he saw the feeder in operation at the Brooklyn plant; 
that defendant's mechanics took it apart and he observed that the 
granulated sugar dropping into the feeder purlverized therein, block- 
ing the gears and plates so that operation was impossible. 

Frank Rubinno, en employee of defendant in the oandy 
department, testified that the suger pulverized in the feeder, 
Clogged the gears and &topped the operation of the equipment. 

Marry H. Weise, manager and president of the plaintiff 
corporation, testified that he inspected defendant's plent several 
months prior to the installation of the sugar feeder, for the purpose 
of advising defendant with reference to plaintiff's equipment and 
making & proposal for sale and instaliation thereof, but made no 
inspection after the eoulpment was installed, and never say the 
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feeder in operation in connection with the conveyor in defendant's 
plant. It appears, however, thet after examining the premises ond 
before the order was piaced, “eiss wrote defendant on November 2, 
1928, quoting figures for pisintiff's device and saying: 

"We guarantee to suecessfully transfer the sugar 
from the overhead bin to the conveyor line at a rate corres- 
ponding to the present capseity of the syetem. In the event 
the equipment does not seet the above guarantee, we will 
aasume the expense of removing same," 

This guarantee, asde for the surpese of inducing defendant to place 
its order with plaintiff, ssa evidentiy based upon “eiss’ examination 
of the conveyor then in operation end his knowledge of what he 
believed plaintiff's sugar feeder to be capable of doing under con- 
ditions as he found them in defendant's plant. efendant's order 

of Hovember 2, 1928, acoepted the guarentee, and in express terms 
reserved to itself the right to accept and approve the machinery end 
ins taliation. 

Under the contract between the parties plaintiff 
undertook to fulfiil tro requirewents: (1) that the equipment would 
meet the acceptance and approval of the purchaser; and (2) thot it 
would successfully convey the sugar to the receiving bin on the top 
fleor of defendant's plant. As to the latter, the evidence clearly 
indicates that the device did not operate successfully and that 
defendant exercised extreme patience in giving plaintiff every 
opportunity to make it work in accordance with the piaintiff's 
guarantee. Woreover, under the established rule in this state, the 
purchaser of machinery may by contract constitute himselfaas judge 
ef whether or not it meets with his approval. It wee so stated in 
Goodrich v. Van Hortwick, r45 111. 445, wherein plaintiff sought to 
recover the purchase price of « fanning mill to clean wheat, which 
defendant had rejected. The court said: 
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"The terms of the agreement rere, thet if it 
suited and answered the purpose. It is wanifexst, that 
it was required to answer both requirements. If it did 
not suit appeiles, then he had the right to return the 
property, and he was by the terms of the contract to be 
the sole judge of whether it suited him. That did not 
depend upon the opinion or judgment of other persons. It 
was a Fight he reserved by his contract, and having re- 
served the right, he could not be prevented from exercising 
it within the limited period. 

Again, if it did not answer the purpose for which 
&t was purchased he had the right to return it within the 
time. But, failing to suit, he was not bound to sheer that 
it did not answer the purpose of ita purchase. All evi- 
dence therefore introduced te prove that it did not work 
webl was unnecessary, and immaterial to the isewe. it did 
not suit appeliee, and he returned the property within the 
stipulated period, and according to the agreement apvellee 
was bound to prove nothing more," 


Plaintiff had the burden of proving acceptance and 
approval of theequipment. This it failed to do and it alee failed 
to sustain its aliegetion that defendant was unreasonable and 


arbitrary in refusing to accept. “e are, therefore, of the opinion 
that the court should heave found the issues in favor of defendant. 


Aecordingly the judgment of the trial court will be 


reversed and judgment here. 
REVERSED AND JUDGMENT HERE. 


WILSON, P.J. AND HEBEL, J. CONCUR. 
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MR, JUSTICE FRIEND delivered the opinion of the court. 

Suit waa brought in the Municipal Court of Chicago 
to recover upon a policy of insurance, designated as an "Interior 
Office Robbery Policy", issued by defendant to Joseph Levinson and 
Harry Levinson, copartners doing business as Levingon's Loan Hank, 
The case was tried before the court and « jury, resulting in a 
judgment for pisintiffs in the sum of $18,791.60, from which this 
appeal is prosecuted, 

Pisintiffs' claim ia based upon losses sustained by 
reason of an alleged robbery or holdup of plaintiffs' atore, 
conducted as a loan bank or pawn shop, at 739 North Clark Street, 
Chicago, om the morning of “arch 17, 1925, committed by an unknown 
man who has never been identified or apprehended, The persons 
alleged to have been held up are Joseph Levinson, one of the partners, 
and Peter Spiegel, their clerk, who were alone in the pawn shop at 
the time, 

It appears from plaintiffs' evidence that the pawn 
shop was located on the east side of Clark Street, a few doors south 
of Chicago Avenue. it consisted of » single long and narrow room, 
across which, about 60 feet back of the entrance, ran 4 partition 
or "grille", behind which stood tro safes, the cash register and 
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other office fixtures, At night the jewelry pledges were kept in 
one safe, the jewelry stock in the other. In the day time the 
jewelry stock was displayed in trays, about 40 in number, in the 
show cases and the store window, foward the front of the store 
along the north side © emali toilet room was partitioned off, the 
door to which opened eastward into the store, Between this toilet 
Toom and the grille were two pareliel rows of coat hangera upon 
which hung suits of clothes for saie. the store usually opened for 
business sbout 9 o'clock 4. %. Sefore the> time the jewelry stock 
had to be removed from the ssfe and placed in the show eases and 
window, the store swept and prepared for the opening of business. 

About ten minutes of nine on the morning in cuestion 
Spiegel, the clerk, was admitted to the store by Joseph Levinson, 
who again locked the door. ‘%piegel commenced to sweep ovt and 
Levinson continued to get the jeweiry stock ready for display. 
Shortly thereafter the holdup man came to the door, was admitted 
by Spiegel, at Levinsen's direction, and the door relocked. Spiegel 
and the holdup swan then went over to the cost racks to look at suits 
of clothes. Spbegel, who had been there only six weeks and was 
unfamiliar with the stock, could not find a plaid suit of the size 
to fit the holdup man and called Levinson over, Levinson left the 
trays of jewelry he was arranging to find the suit. The holdup 
man thereupon produced a revolver and ordered Spiegel and Levinson 
behind the coat racks to the toilet. They were then forced to ile 
down upon the floor, their hands and feet tied with ropes, ond were 
consended to lie quietly. 

In the neantime Lewis, a witness for defendant 
arrived and found the front door locked, One Sornes was also waiting 
at the front entrance. Lewis iocoked in through the front door and 
Saw no one. About this time 2 police officer, named Dalacker, 
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passed by and observing the two nen waiting in front of the store 
also looked in through the door and saw no one. He told Lewis and 
Cornes that Levinson probably ese eating in the restaurant next door 
to the store. fhe police officer stepped over tb the reataurant 
and failing to find Levinson there went back past the pawn shop 
along Clark S§reet to make his regular box pull, leaving Lewis 
and Crones still waiting. 

At the corner of Clark and Erie Streets Oslacker 
met Officer Kirwan, his partner; they both pulled the box at 9:10 
&. M. and proceeded north sgain on Clark ‘treet. In the meantime 
the alleged holdup man had vsiked out of the store past Lewis and 
Gornes. He is described by Lewis as a large wan, weighing about 
200 pounds, wearing a loose fitting raglan overcoat buttoned up the 
front. Lewis and Cornes then finding the door unlocked entered and 
walked back to the grille. Lewis testified that they saw no one and 
that Cornes called *Levinson*. There being no response they became 
frightened and left the store, met Galacker and Kirwan, end with 
them reentered the store. Osalacker called "Levinson" from the 
entrance and kirwan telephoned the Chicago Avenue police station for 
reinforcements. Dalacker then proceeded into the store. Again he 
called to Levinson and this tiwe received » response from the toilet 
room. In the seantime a squad of policemen arrived from the station 
headed by Lieutenant McGuire, the ropes were cut and Levinson and 
Spiegel released, Gornes could not be found and was therefore not 
produced at the trial on the hearing of the case, Lewis, whose 
testimony was taken by deposition prior to the hearing, died before 
the trial. 

It is urged chiefly by defendant (1) that the holdup 
was simulated and not genuine; (2) that plaintiffs did not comply 
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with the provisions of the policy which required the filing of a 
sworn proof of ioss with the company at ite home office in New York 
within 60 days of the dete of the alleged loss; (3) that defendant 
did not receive = fair trisi because of the prejudicial conduct of 
attorneys for plaintiff in propounding improper questions to one of 
the witnesses, and in making improper remakks during the trial and 
upon the argument of the case; (4) that the improper admission of 
evidence slone should cause « reversal where the evidence is conflict- 
ing and the question of liability is close; (5) that the court erred 
ingiving and refusing improper instructions to the jury. 

The policy in question required the proof of loss 
(1) to contain = complete inventory of the stolen property, stating 
the original cost and cash value of each article at the time of 
less; (2) to define the interest of the assured in the property; (3) 
to include reasonable evidence of the commission of the robbery and 
the time it occurred; and (4) to describe the other insurance, if 
any, and the purposes for which the premises were occupied. 

The evidence discloses that on the day of the robbery 
notice of the holdup was given to the authorized agents of the defend- 
ant in the Gity of Chicago, who sent one Stott to plaintiffs’ place 
of business to cheok the lose, Stott oarrived there about one o’olook 
on the day of the holdup and with the assistance of Harry Levinson 
preceeded to compile the required information; he remained there all 
that day until eight o'clock in the eveahhg, 211 of the following day 
and about two hours of the third day to complete the work. In order 
te ascertain the loss they proceeded to check off upon the stock book 
with a heavy blue pencil all articles which could be found in the 
store. when this had been completed ond «li articles still on the 
premises were checked off against the stock book, stot listed the 
missing articles, i.e., those not checked, sold or disposed of, and 
not checked off as being still in the store. This list, comprising 
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twenty-one pages, was prepared entirely in Stost's handwriting and 
introduced in evidence. in making thie list Levinson produced all 
of the books and recerds requested for Stott's inspection and Stott 
testified that the books were kept in an orderly way, and thet 
Levinson showed him proof of the purchases or the entry in his book 
for every article lost, sbout which he made any inquiry. It is 
not disputed that the value of the jewelry listed by Stott, as shown 
by the books, exceeded £25,009, and that ali of the items so listed 
were sotuaily missing when Stott prepared his iist. the articles 
taken or missing and so iisted consisted of diamond ringe, searf 
pins, diamond enbliems and some unset dinmonds. Some of these 
articles were attached to amail display cards which were also misai ng. 
The complete check up by Stott and Levinsen disclosed that « total 
of 173 cards were gone and « total of sbout 375 diamonds and articles 
of jewelry were miszing. 

On March 30, 1925, Stott returned to the pleintiffs' 
store to get Joseph Levinson's signature to a statement. On that 
occasion he told Harry Levinson he would iike to see some of the 
vouchers for the purchase of stolen articles, and Harry Levinson 
produced and showed Stott invoices or cancelled checks concerning 
the purchase of every article about which he inquired. 

Between March 17th and 30th, defendant seoured a 
number of written statements from the plaintiffs and Spiegel. On 
the afternoon of the holdup Stott interrogated Spiegel regarding 
what had happened and wrote out a statement which was presented to 
Spiegel and signed by him. On the same afternoon Stott also followed 
the same procedure with reference to Harry Levinson, whom he 
interrogated and procured hia signsture to % statement prepared by 
Stott. Within a day or two after the holdup MeNamara, o claim 
attorney for the agent of defendant in Ghicageo, called larry Levinson 
and Spiegel down to his office and examined them separately. There 
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were present ot esch examinstion Mr, MoNamara, his assistant, one 
Shipley who was the chief claim agent of the defendapt, and Wiss 
Jack, Moliamara's secretary. bth the assistance of Shipley, Meliamara 
questioned Spiegel and “erry Levinson in minute detail coneerning 
the holdup. uring the course of the interrogation MeRemara dic- 
tated a statement to the stenographer and with reference to part of 
the examinetion Miss Jack took down the complete questions and 
answers, hortly thereafter when the statexents had been written up 
Stott Sook them out to the pawn shop and procured the signatures of 
both Harry Levinson and Spiegel. 
Joseph Levinson was taken i11 on the afternoon of 
the holdup and did not return to work for = week. Shortly after his 
return he was called down to liciamara’s office and the eame process 
was repeated as to him. On Merch 2), Joseph Levinson signed « 
statement prepared by Stott, based on his examination. Ali of the 
various statements, herein referred te, were sworn to and notarized 
by Stott as a notary public, snd turned over by ®*tott to Hclamara 
who in turn forwarded them, together with the list of stolen articles 
compiled by Stott, to the defendant's home office in New York. 
Harry Levinson testified that after Stott had 
finished examining the receipts and vouchers submitted to him he said « 
records, that ve yo Seta ane anttouens task and a Po 
invoices and where the merchandise comes from"; 

that when he went down to McNamara's office 
that he yy ey yey ey AF s gtasonets 
Mrestots had Tort the stavepent of ase, aad be canted this 
sg AY RR RN ET 
took on March 17th." 

Levinson further testified that when his interro- 

gation by Mol amare was completed the latter enid to him 

“Now, MY. Levinson, this statement we are going 
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to send that all to New York, you will hear from us 
probably a little ister on," 


And that when Stott brought the completed statement out for Harry 
Levinson's signature, Stott said to him, 
"Well, there will be nothi further, I believe 

if there is, we will get in touch “nih vee, At’ the ’ 

present, nothing further, I guess, to be done about the 

stock and so forth." 
It further appesra from Harry Levinson's testimony that about six 
weeks after the holdup he called WeNumara over the televhone and had 
the following conversation with him: 

"I said, ‘dcNamara, has that cheek of ourscome 

in yet?® He said, ‘iio, but’ he says, ‘don't worry about 
it.* He says, ‘it may be in any day now’, He says, ‘I 
will iet you know,’ he says, ‘when it comes in',* 

Joseph Levinson, the other plaintiff, testified that 
when he had completed his stxtement to Yetamare and Shipley in 
MoNemara's office, the latter said to him, 

"ix. Levinson, I thank you very much for coming 
down here, sorry to take up your time. 1 am only the 
Chicago representative; the bosses, the company is in 
Hew York.“ 

and that when Stott presented the completed statement for signeathre 
and the same wae signed by Joseph Levinson after some corrections 
were made thereon by him. Stott said: 

"Weli, that is ail I believe you will ever be 
bothered about; you are through, and this has got to go 
to New York,” 

/MeBamarea denied having made the foregoing statements 

to Harry Levinson, except he admitted saying that the statements 
he had taken would be sent to New York, ond upon cross examination 
as to the various conversations had with the Levinsons he teatified 
in part as follows: 


"Q@. Did you at any time suggest to them that there 
should be something furnished to you? 


Ae Yea, 21%. 
Q@ And what did you suggest? 
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Ae i Suggested that if they had further proof 
they should furnish it, or the loss, to come under our 
policies. 


Qe You told them to furnish claims on proofe 
of loss, did you? 


Se Wo, 1 did not say proof of loss. If you 
mean proof of loss as « docunent - 


x ree aia not want to say that in the answer, 
Bhat I meant to say was that they should furnish further 
pelioys in.other wards, evidense = let ne use the werd © 
they furnish other evidence if they had it. 
1s on formar proof of ones fantusted by the soupeaye 
did not furnish them with any forms of proof of loss," 

Stott denied all of the statements attributed to 
him by Levinson, 

The first count of plaintiffs’ statement of claim 
alleges that they furnished proof of logs as required by the poliey. 
The second count is predicated on the theory that there was « waiver 
of the proof of loss. At the close of plaintiffs’ case the court 
allowed defendant's motion to strike the evidence so far as it 
related to the first count and in effect directed a verdict against 
plaintiffs as to this count, leaving in the ease only the second 
count which was based upon the theory of waiver. 

Plaintiffe still sssert thet the information thus 
given to defendant's agents, consisting of a complete and accurate 
list of the missing articles, together with sworn statements in 
writing taken from both of the plaintiffs end their clerk, setting 
forth the circumstances of the holdup in minute detail, and the 
production of vouchers and checks for defendant's inspection, 
showing proof of the purchase or entry of every missing orticle, 
constituted a full compliance with the requirements of the policy, 
as to proof of loss. They urge further, however, that if such 
proof of loss was not in fact furnished, as held by the trial court, 
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the waiver thereof under the facts in thie come cannot be denied, 
With reference to the iatter contention defendent insists thet there 
was no waiver of the provisions of the polfoy requiring that 2 proof 
of loss be furnished; that the proceedings hereinbefore described 
constituted nothing more than an investigation of the loss by defend- 
ané and did not excuse the insured from filing a proof of lose; that 
neither the defendant's investigator Stott, nor its claim agent 
MoNamara, had authority to waive the filing of a proof of loss, and 
consequently there could be no waiver of thia requirement by the 
company because of any actual representations of these agents. 

With reference to these contentions, however, we 
regard the folioring decisions in this state as controliing. In 
Dwelling House Ins. So. v. Jowdell, i159 ill. 179, the fire insurance 
Company's adjuster oslied on the insured shortly after the fire 
inspeéted the losses, ade « aemorandum of the hay, corn and oats 
burned, inquired as to the price or value of it, offered « certain 
sum in settlement, which was refused, and departed. fiaintiff, 
when asked on cross examination whether he had given « signed 
statement to the company, said: 


*He asked ue to give him proof of loss, and he 
copied it down.” 


when the time required in the policy for furnishing proof of loss had 
expired the company refused payment because no proof had been filed. 
A verdict and judguent ws had for plaintiff. On appeal the court 


refused to reverse the judgment and eid: 


*while the question of waiver ie usuaily one of 
fact and for the jury, stili, if there is no confiict in 
the evidence on t subject it becomes a utter of ian, 
to be determined by the court. The testimony of the 
plaintiff as to what took place between herself and the 
company's t, Smith, is wholly uncontradicted, she 
says he ed upon her for proofs of loss, and took down, 
in wri what she and her son told him. frue, she did 
not furnish him proofs within the requirement of the policy; 
but if the agent calied for ‘proofs of losse', and without 
objection accepted what was given him in response to that 
request, the insured surely a Fight to aseume no other 
proofs would be recuired," 
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This decision was approved in the recent case of Fray v. The Notional 
Fire Ins, Go, 541 Ili. 431, where the defendant insurance company 
appealed from a verdict and judgment on a fire insurance policy 
under which no proof of loss bad been filed, and asserted that the 
evidence did not show it to have been waived. fhe court, however,said: 


"The rule is settied that an inevrance company 
may, through its agent, waive proof of loss without the 
use of express words. This may be done by his acts and 
conduct inconsistent with an intention to enforce the 
strict compiiance with the conditions of the policy, which 
conduct is calculated to lead the ineured to believe thet 
the — aia net intend to roquare such compiiance,. 

th © ~ Re at ee SERPS ‘197 lil. 330; 
. ¢ wan, 188 id. 213; 





ious > ad. 2 id. 179.) the Gasat On was 

one for the jury, and here was ample evidence to justify 
the trial court in overruling appeiiant's motion, at the 
close of the evidence, for an inatructed verdict." 

The doctrine thus enunciated in the foregoing cases 
and decisions cited therein seems to us to represent the correct 
rule in this state. fhe only object of the provision contained in 
the policy requiring proof was to efford the company evidence of the 
facts and circumstances necessary to establish # valid claim, All 
of the information that could have been included in «2 formal proof 
of loss was obtained by defendant from plaintiffs through an 
inspection of the latter's books, vouchers and records, and 2 minute 
examination of the plaintiffs end their clerk with reference to the 
manner in which the holdup occurred. The procedure followed by 
defendant's agents, their acts and conduct was manifestly inconsistent 

with any intention to enforce strict compliance with the conditions 
of the policy, and was evidently calculated to lead the insured to 
believe that the company did not intend to require such compliance, 
Under the decisions we do not regard the question of authority as 
controlling. The conduct and acts of the company’s representatives, 
without the use of express words, wes sufficient to constitute what 


the court in the Swelling House case designated as an estoppel 
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gn pais, and preciuded it, after the expiration of G days, from in- 
sisting upon strict compiiance with the provisions of the contract. 

it is next urged that the court erred in receiving 
in evidence the statement of farl G, Lewis. With reference to this 
contention it appears thet Lewis, a colored aan, who was waiting at 
the door of the pawn shop when the holdup man came out, hed died 
prior to the trial of the cases However, defendant had taken his 
deposition before he died, which was read at the trial. On the 
taking of the deposition counesi for plaintiffs cross-examined Lewis 
in their behalf, in the course of which he showed Lewis © written 
statement signed and identified by him, which gave an account of 
what he had witnessed. thet differed in two respects from his evidence 
taken by deposition, ee follows: (1) In his deposition Lewis stated 
that the holdup man wore a derby het. In his statement, *I think 
he wore @ cap, although the other man said he wore a derby"; and (2) 
In the deposition Lewis testified thet the holdup man had one hand 
in his coat pooket end the other out, whereas the statewent saye thet, 
"he had his hand in his pocket, and 1 thought at the time that he had 
a gun in his pooket." After counsel had completed his crosse-examinatio 
of Lewis, defendant's attorney demanded that he be shown the statement 
which wae identified by Lewis and marked by the court reporter. The 
request was refused by plaintiffs’ «ttorney, whereupon counsel for 
defendant stated that he would object to the introduction of the 
statement during the trial or to the use thereof in any way whatever, 
unless it was then produced beforé the notary so thet he might use it 
in redirect examination. Upon the hearing of the case before the 
court, the deposition wae introduced by defendant as part of its case. 
The statement referred to was shown to Gordon, the court reporter, 
who took the evidence upon the hearing of the deposition as well as 
upon the trial, and he identified it as the document upon which he had 
placed his identification mark, without being first sworn 16 ® witness, 
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and the statement ras thereafter introduced in evidence. It is 
urged that this constituted error on the part of the court and 
Section 30, Chapter Si, Ili. & 4%. is relied upon as ground for the 
contention. This seotion of the statute provides “that all exhibits 
produced to the said commissioner * * ox whieh shall be proved or 
referred to by any witness * “* shali be enclosed, sealed up, and 
directed to the clerk of the court in which the action shall be 
pending.* Ed@leman v. Gilmore, 75 lil. 367, is cited by defendant to 
sustain its contention. this was 2 spit on a note and neither the 
note, the interrogatories, the commission nor the other papers were 
returned to the clerk of the court, tut were sent to the attorneys 
for the plaintiffs, and the court simply said that there was such 
material departure from the renuirenents of the statute in respect 
to notes and depositions that the court should have sustained the 
defendant's motion before trisi to suppress them. There were in 
the Edleman case two elements which readily distinguish thet decision 
from the inatent case, the defendant there moved to suppress the 
depositions before trial, and there was such a material departure from 
the requirements of the statute as to make the depositions inconsis- 
tent. It was laid down as «a general rule in Gastgel v. Miiiison, 
41 Ill. App. Gl, that if the cross-examining counsel after putting 
&@ paper in the hands of « witness merely asks ss to its identity, 
his adversary will have no right to see the document; but if the paper 
is used for the purpose of refreshing the mewory of the witness, or 
if any question be put regarding its contents a sight of the document 
may then be demanded by the opposite counsel. in the oase at bar 
the statesent in question was not used on cross examination to 
refresh Lewis’ memory, but was merely presented to him for identity 
of hie signature preliminary to offering it in evidence upon the heare 
ing of the case, and we believe the rule laid down in the Jasteel 
case to be applicable to the situation before us. 
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Moreover Lewis’ statement did not differ from his 
testimony in any substantial particular, and there was nothing in it 
which would tend to impeach his testimony. Inasmuch as the alleged 
holdup san was never apprehended nor identified, the question 
whether he wore & cap or & derby hat could not be material as tending 
to establish his identification, and the discrepancy between Lewis’ 
testimony in the deposition and that contained in his statement, 
wherein he gives it as his opinion thst the holdup man had a gun in 
his pocket, merely corroborates that which is undisputed in the case, 
namely, that Hurry Levinson and Spiegel were held up at the point 
of a gun. [If the person whom Lewis saw leaving the premises softer 
the holdup was the one thet committed the robbery, he probably still 
had the gun which he used in the commission of the crime, and this 
would be true whether the holdup was genuine or only simulated, 

The conduct of plaintifis' attorney in asking improper 
questions of witnesses and in making vague, inflaomwatory and pre- 
judicial statements during hie argument are urged as further ground 
for reversal, Aside from the several instances in the record where 
counsel on both sides somewhat overstepped the bounde of propriety, 
two circumstances are urged as being especially prejudicial, One 
occurred in connection with the cross examinetion of the witness 
Leventhal, who entered the employ of plaintiffs in September 1925, 
more than six months after this alleged hoidup. His testimony was 
generally to the effect that on » number of occasions while working 
for Levinson, the intter had purchased stolen property which he 
knew to be stolen. He mentioned 2 number of specific purchases of 
personal property from a man named White, whom he characterized as 
a shop lifter. Leventhal identified a photograph of White teken 
from the *rogues' gallery" of the police department, which was ad- 
mitted in evidence over plaintiff's objection, Leventhal slso 
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testified to a conversation which he was alleged to have overheard 
between plaintiffs invoiving the revocation of Harry Levinson's 
license as a pawn broker in 1922, and the payment of money to an 
alderman of the ward for reiasuance thereof, Aili of this testimony 
was given on direct examination of Leventhal by defendant's counsel 
over plaintiff's objection. On cross examination Leventhal was 
asked if he had been acoused of stealing from his iast employer, 
ur. Solar of Des Moines, and whether he had ever been arrested. 
Objections to these questions were sustained by the court. It is 
urged, however, that the mere asking of the questions was so pre- 
judicial as to require reverssil, 

We are of the opinion that auch of the examination of 

Leventhal on direct examination was improper and highly prejudicial 
te plaintiffs, heaving no direct bearing on the issue as te whether 
or not the robbery was committed. In conducting this line of exan- 
imation defendant voluntarily brought into the case not convictions, 
but mere verbal accusations of crime in connection with totally 
unrelated satters to impeach plaintiffs, Defendant introduced other 
evidence of a shhilar character at various stages of the trisl, ail 
caloulated to impeach plaintiffs’ reputation. For instance, the 
defendant's witness, Daniel Murphy, an acting police captain, 
testified on behalf of defendant that he said to Joseph Levinson 
after the alleged robbery: 

“ur, Levinson we are too busy tith real holdups 
here, no'time to spend on phoney holdups. iI will be very 
End, op faz'as' the pelise depertacnt ia eenserned, yeu are.” 
not going to be assisted to do any collecting, So far as 
we are concerned, I am going to forget about this holdup.” 

Another instance was the introduction of a bill of complaint filed 
by Joseph Levinson agninst Harry Levinson for dissolution of the 
copartnership existing between them subsequent to the alleged holdup, 
Defendant asked one of the Levinsons about this proceeding on 
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eross examination. Counsel for plaintiffs ebjected to the question 
as being immaterial and incompetent. Defendant, however, persisted 
in referring to the chancery proceeding until plaintiffs’ attorney, 
apparentiy fearful that the jury aight suspect something saterial 
and injurious to plaintiff was being withheld from them, consented 
to the introduction of the bili of complaint, and defendant's counsel 
thereupon read the entire bili to the jury. Hanifestly it had no- 
thing to do with the issues in this case and tended only to inject 
some extraneous matter into the record, which was caiculated to 
prejudice the jury against plaintiffs. 

While the particular questions propounded to 
Leventhal on cross examination were technically impropery objections 
thereto were promptly sustained by the court, and we believe that 
in view of the circumstances, they were net se prejudicial as to 
require a reversal, The bulk of Leventhal's testimony had to de 
with accusations of various crimes alleged to have been committed by 
plaintiffs at different timeg, and much of his testimony is subject 
to the same criticism as defendant makes of Leventhal's oroes 
examination, and to a greater degree. Gonsequently the defendant 
is in no position to ask a reversei from this court on the ground 
that plaintiffs attempted to impeach Leventhal by means of similar 
incompetent evidence. 

The other complaint has to do with remarkad of counsel 
upon argument before the jury. One of the instances complained of 
is the following: 

witness. ms tawsie tehek bat weak y's tan oF teen Tht 
question, by a iot of tricky ees by 2 lot of ques- 
tions that no man in the worl uld answer yes or no - 


ar. Everett: Just 2 minute. I object to that 
statement of trickery. 


Mr. Hawkins: seentinuing) - by a lot of - i 
withdraw it your Honor - by « lot of impossible questions 
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that nobody could answer yes or no;, end when the whiness 
says, ‘let me answer the question,' ‘No, no, I don't 
want to hear that.’ 


why, the questions were iike this: ‘When did 
you stop beating your wife,’ * 


Another appears as follows: 


* * * * and take the money from their assured, 
and then come in here and in the next breath say, ‘you are 
harlots and prostitutes end crocks and criminals. Ye wili 
take your money, but if you have « loss, we won't pa 
it.’ i say that is contemptibles, and 1 put them below 
any pawnbroker that 1 ever heard of." 


It should be pointed out, however, that these 
remarks were made in reply to the argument of defendant's counsel 
from part of which we quote a length 


"Now, who are the associates of pawnbrokers? 
The associates are burglars, holdup men, shoplifters, 
pickpocketa; and you don’t have to go on the record of 
this osse to determine that. You gentlemen in deter- 
mining this case have a right to bring inte your ju 
room your practical experience, and we know as practical 
men that the pawenshop today is a menace. ‘“e know that 
the people of “Shicago today are required to pay from ten 
to fifteen million doliars every year to maintain a 
police force.. 


>. e+ 2 ®@ 


Can you imagine 2 pawnshop swan buying ali 
these articies from one man and not suspecting they 
were stolen? One day a avsioal ingtrument, another 
day some other instrument, another day something else, 
a Gamera that he bought from him, that was stolen from 
the Esst@an people. fhe very diversity of articles 
thet this man br t in would lead any man to suspect 
that he was a shoplifter or burglar, wouldn't itt fhe 
very list he gave you this morning. Yet he continues 
to buy, buy, souy, fishing reels, cameras, musical 
instruments, military brushes. ‘here does he get them? 
Any other place but stealing? And he brings them in 
ye nT sells them for a pittance, a $50 article for 

5 or e 


It is thet very thing, gentlemen, that we have 
got to stop in this community before you are going to 
have a safe place to live in Chicago. The very name 
of this town is ridiculed throughout the world. Mention 
Cicero and they want to knew, 'Did you ever go through 
Cicero without a mail jacket?’ Go to California, as 
I have done, ‘Oh, and you are alive, eh?’ 


But I am telling you the way to cout it out is to 
eut out the pawnshops, if it can be done, It is not 4 
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legitimate business when conducted as these people conduct 
it, not a bit of it. It makes it unsafe for you to go 
along with pour pocksts open; you lose your watch or you 
get into a crowded street car and you lose your pocket 
book, you lose your etiokpin, and where does it go? To 
& pawnshop. If & burglar or pickpocket or holdup man 
kept that property on his hands, in hie possesdon, the 
eoees would peck him up and they rould have him cold- 

ed. 


-* © @ ® 


It is an established crooked business, We know 
it from our genersi knowledge. te know it as men of 
Common sense, and that is the business these men are con=- 
ducting. 


Now, would men in that line of business, vould 
men of that ealiber freme a holdup so s@ to collect insur- 
ance when they had not lost a thing? Ask yourself that 
question. Would they do it? Is it possible they rould 
do it? With their acquaintance with the crooks would they 
get a crook to go in there and put up this performance 
of a stigkup aan? 


**es* *# * © 


Gentlemen, there will be submitted to you in your 
jury room a copy of that police investigation upen which 
Harry Levinson's license was revoked. J] have read you the 
statute here this morning, requiring persona who apply for 
license for pawnshops to sake application for the license. 
And it is not shown here that after Harry Levinson had his 
license revoked he made any application until 1928, and 
then Leventhal says that this ¢x-alderman, this alderman 
who is now in Leavenworth penitentiary, went to the front 
end got him reinstated, That is in 1928 From 1921 to 
1925, when this burglary happened, or robbery, Harry 
Levineon had no license, and the law required him to have 


Onee 

i read you the law, read you the city ordinance, 
that anyone who engages in the pawn brokerage business must 
take out a pewn shop license, end he did not have any, so 
they operated there unlawfuliy from 1921 to 1925, when this 
robbery occurred. 


The investigation shows that his license was re- 
voked because he bought stolen property. There is one 
piece of business. He knows this fellow white, Frisco, 
holdup men, burglars, thieves, robbers. And there are the 
pictures, That is White; known under three or four other 
aliases, Godfrey J. Smith, and another one, some other Smith. 
That is the man that Harry Levinson wae buying 411 this 
stuff from that he showed you this morning, running from 
musical instruments to hatr® brushes, 


Do you suppose he knew he was buying stolen property 
from that man? If it wae on only one occasion, maybe not, 
But continuous purchases of articles running from Flutes, 
saxaphones, hair brushea, cameras - he is some boy. ome 
line of business he is engaged in, if he is not engaged 
in the burglary business, 
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From an examinatéon of the argument of counsel for 
both sides we are led to the conclusion that there was nothing in 
plaintiffs’ closing argument to the jury which was not justified by 
way of reply to the accusations made ageinest plaintiffs by counsel for 
the defendant. Some of defendant's etatements were justified as 
proper inferences to be drawn from the evidence upon the defense 
made that the robbery was simulated and not genuine, but auch of 
what was said was highly improper and was undoubtedly caleulated to 
prejudice the jury against plaintiffs, Notwithstanding the character 
of defendant's argument the jury saw fit to return = verdict in 
favor of plaintiffs, which, in view of the natural prejudice that 
exists against those engaged in the business of pawn brokers, tended 
only to create a still greater prejudice and distract the minds of 
the jury from the resl issues involved, It has frequently been held 
that a party will not be heard to complain of improper language ond 
conduct on the part of opposing counsel where hie own counsel had 


been guilty of like improprieties. (hiongo Uity fye Go. v. foster, 
226 Ill. 288; Chicago City Ky, Vo, ve Shreve, 226 Ill, 530; Brant 
Vole & Ae By Rp Cow, 294 Ill, G06.) It was said in People v. Storer, 
329 Ill. 536: 
"The object of the review of judgments of trial 

courts by courts of appeliete jurisdiction is not to 

determine whether the record is free from error but to 

ascertain whether a just conclusion has been reached, 

founded upon competent and sufficient evidence, in s trial 

in which no error hes occurred which might be prejudicial 

to defendant's rights." 
It is surprising, in view of the defense here interposed and the 
evidence and arguments adduced in support thereof, that the jury 
should have returned a verdict in favor of plaintiffs, and in our 
Opinion, while the record is not entirely free from error, we believe 


that there was no such prejudicial error, so far as the plaintiffs' 


Gase is concerned, as would justify a reversal of the judgment. 
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The complaint with reference to the giving and refusal 
of instructions relates to questions connected with the furnishing 
ef proof of loss and the waiver thereof, the legal aspect of which 
has alresdy been discussed in this opinion. ¢ have examined these 
instructions and find no errors with reference thereto. 

Yor the reasons stated the judgment of the trial court 
will be affirmed. 

AFYIMMED, 


WILSOR, P.J. AND HESEL, J. GONCUR, 


to ini Min 2h 
ees ea egy | 








ve U 

4 

34683 
fa 

& 





ALICE BOAKES, de" appeal PROM ; 
Appellee, ‘ : 
GIRGUIT COURT : 
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GUS FREDRICKSON, gook county. 
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MR, JUSTICE FRIEND delivered the opinion of the court, 

Plaintiff brought euit against defendant in the 
Circuit Court of Gook Gounty to recover for injuries sustained by her 
es a result of a coliision between an automobile in which she was « 
passenger and defendant's car, driven by, defendant's daughter, in 
the Viliage of fiver Forest, Iilinois, on July 7, 1927. The case 
was tried before the court and a jury, resulting in a verdict and 
judgment for piaintiff in the sum of $9,000, from which defendant 
prosecutes this appeal, 

The facts essential to a determination of the prin- 
Gipal question in the case disclose that defendant's daughter, futh, 
was driving her father’s automobile which collided with the car 
in which pisintiff was a passenger on the evening of July 7, 1927; 
thet Ruth Fredrickson was nearly nineteen yours of age at the time, 
had graduated from high school in 1926, ettended business college for 
some time thereafter, and on June 1, 1927 started to work for 
Fredrickaon's Express, of which her father was a part owner, at a 
salary of 515 per week; that while so engaged she continued to 
reside at her ‘father’s home, paying board to her mother, and hed 
been self-supporting since June 1, 1927; that the automobile in 
question was orned by defendant and used in connection with his 
business during the day and for family purposes st other times, The 
oil and gas for the car were purchased by the company. On the 
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evening in question Ruth Fredrickson borrowed the car with her 
father's consent, drove sione to the home of a girl friend, and the 
two girls then proceeded to Maywood, a nearby village, to attend 
church social given by the church to which Ruth belonged, the 
accident happened while she was driving west on lake Street enroute 
to the church. 

Pisintiff's action is founded on the so-called 

family purpose doctrine, as applicable to automobiles, by which i¢ 

is sought to recover from defendant who provided an automobile for the 
use of his family, which caused the injury to the pisintiff while be- 
ing driven by defendant's daughter for her own pleasure with his 
consent. 

whatever doubt may have existed «2 to the adoption of 

this doctrine in Iliinois is definitely settied by the recent 
Gecision of Shite ve. Seitg, 342 lil. 266, wherein the Suprene Court 
after considering the cages of Arkin v. Puge, 287 1il. 420; Graham v. 
Page, 390 Iii. 40; Gates v. Nnder, 316 Lili, 313, and other decisions 
in this state and elsewhere based upon cirecumetances somewhat similar 
to the instant case, announced the following conclusions as to the 
settled law in this state: 

*That a parent is not liable for the tort of his 
minor chiid merely from the relation; that the orner of an 
Sutomobile who merely permits another to use it for his om 
purposes is not lisblie for the negligence of the person so 
using it; that the owner of an automobile ia not iiable for 
an injury occasioned by the negligent use of the mochine by 
his servant if the servant was at the time at liberty from 
the service of hia master and not engaged in doing his 
master's business but was persuing his own interest exclu- 
sively; and that the relation of master and servant is not 
established between the owner of an automobile and his minor 
son by the mere fact that the father purchased the mchine 
for the pleasure of the family and that he permitted his 
son to use it for his own pleasure." 

in a more recent decision of the Supreme Court, 

Anderson v. Byrnes, yet unreported, being Docket Wo. 19,279, filed 
in the April Term 193k, the court again affirmed its conclusions in 


the Arkin and Seitz cases, supra, and announced that: 
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"The doctrine known as the ‘family purpose’ 

doctrine im the courts which fellow it, is not the law in 
Tliinois," 

The facts in the inatant case clearly show that auth 
Fredrickson was using her father's automoblie for her own plessure, 
though with his consent. There ia nothing in the record to indieate 
thet she was engsged in any mission for her father or any other senber 
of the family. in Arkin v. Page, and both of the recent decisions 
hereinbefore referred top, the court expressly may that the liability 
of the father for injuries caused by the son's negligent operation 
of the father's automobile ean reat only on the agency of the son, 
Since no such relationship ia shown b the facts in the instant case, 
there can be no liability on the part of the defendant. 

¥or the reasons stated, the judgment of the trial 
court will be reversed with findings of fact here, 

REVECSED WITH PLABINGS GF FAOT, 
WILSON, Pode AND HEBEL, J. GORCUA, 

We make the following findings of fact, that the 
defendant, Gus Fredrickson, was the owner of the automobile which 
collided with the car in whieh plaintiff was a passenger on the 
evening of July 7, 1927; that defendant's automobile was used by 
him in connection with his business and for family purposes; that on 
the evening in question “uth Fredrickson, his daughter, was using 
her father's. car with his consent to attend a church social in 
Maywood, wae not engeged upon any mission for her father or any other 
member of the family, and that the record in the case discloses ne 
faete upon which the relationship of principle and agent or master 
and servant could be founded while the car was tius used by Auth 
Fredriokson on the evening in question, 
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Opinion filedJmme 15, 1931 


BR. JUSTICE FRIERD delivered the opinion of the court, 

An action of replevin wae brought in the #unicipel 
Court of Chicago by Ida itehingham against Theresa tiecker and John 
pee for possession of an Auburn Sedan automobile. The cause was 
heard by the court, without a jury, resuiting in a finding and judg- 
ment in favor of piaintiff, from which the defendant, Theresa Becker, 
prosecutes this appeal. 

The essentisi facts disclose that Theresa Becker 
mainteined a home for herself and daughter, and rented a room therein 
to one William ftehinghas, husband of the plaintiff, who had lived 
separate and apart from hia wife for sbout five years; that on June 
24, 19239, itchingham sccompanied by urs, becker and one Arthur burns, 
proceeded to the est Town Auburn Company's salesroom and consummated 
@ purchase of the Auburn car in question, taking title thereto in 
the name of Theresx Heoker; that a Studebaker car then owned by 
Etehingham was turned in on account of the purchase and a credit of 
0475. received therefor; Shat under the terms of the purchase $140 
cash was required to be paid besides the oredit received on account of 
the Studebaker car, $75. of which was advanced by Bemns to Etchingham, 
who turned it over to Walker, the saleswan for the vest Town Auburn 
Company, with directions that the conditional sales contract providing 
for the payment of the balance by instaliments, be made out in the 
name of Mra, Becker; that at the same time applicstions for state and 
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eity licenses were made in irs. Secker's nome and paid for, and 
inaurence on the car also issued in her neme; that monthly paymenta 
ef $68.13, required by the contract, were regularly made by Mrs. 
Becker up to May 34, 1930, at which time, according to her testimony, 
she withdrew £277.32 from the bank account of her daughter and added 
a sufficient sum of her own money to sake up the remaining six 
payments in order to take advantage of a 6% interest rebate; that 
on June 28, 1930, about a wonth subsequent to the final payment on 
account of the purchase of said eutomebile by Therese Secker, 
William Etchingham died at the Gook County Hospital in Chicago, 
and imaediately prior to his death, in the presence of his rife and 
other witnesses, stated that he wanted his wife, Ide Ktehingham, to 
have the car; that seven days subsequent to itehingham'’s death, 
Theresa Secker put the car up fer sale with the #est forn Auburn 
Company, from whom it was replevied and delivered to plaintiff, in 
whose favor the court entered judguent for possession thereof. 

Two principal questions of fact are prevented to the 
court for determination: (1) shether the Auburn car belonged to 
William Etchingham at the time of his death; and (3) whether he made 
a gift causa mortis to his wife immediately prior to his death. 

#ith reference to the first question seven or eight 
witnesses testified on behalf of the plaintiff that they had seen 
William ftchingham driving the automobile; that his initials *¥,£." 
were upon the doors thereof, and that he had on many ooossions stated 
to them that the automobile belonged to him. Sesides this evidence 
there is the testimony of Edvard Jackson that on two or three 
occasions he oslied for Etehingham's mail in which there were salary 
checks from the Jity of Chiesago, by whom itehingham was employed; 
that he gave these cheeks to Wrs. Becker, who wrote Etchinghom's name 
thereon, and said she was going to use tham as payments on the Auburn 
 @ar. Arthur Surns, who accompanied Mra. Hecker and ¢tehingham to 
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the West Town Auburn Company, when the exchange of automobiles was 
made, testified that itchingham instructed Yslker, the salesman, to 
put the car in Theresa Becker's name so that his wife sould not take 
it from hia. 

As against this evidence defendant introduced the 
gnles contract and other documentary evidence purporting to show that 
the car waa purchased by rs. Secker, and the evidence of Mra, Secker 
herself, who testified to the circumstances under which the Auburn 
oar wes purchased; that she was by occupation a waitrees in a restaure 
ant, receiving $20. per week salary and tips averaging ©3.50 per day. 
Mrs. Secker denied having ever applied any of Etehingham's pay checks 
as part payment for the car in question. 

The triei court, who heard the evidence and had an 
Opportunity to observe the sitnesses, found that the car belonged to 
Wiliiam fitchinghes, and after a careful examination of the record we 
are not disposed to disturb that finding os being against the manifest 
weight of evidence, 

it is urged as 2 matter of law, aside from the facets 
of the case, thet replevin will not iie in favor of plaintiff because 
no demand vas made on the eet Torn Auburn Company for possession of 
the car preliminary to the seizure, ‘Ye cannot agree with this con- 
tention, however, That both parties claiwed the right of possession 
and titie to this chattel is undisputed, and under such circumatances 
demand is not necessary to enable either to maintain replevin against 
the other. it was so held in Barnes Scnle do, v. Kose, 257 Ili. 

257 111. Appe 92. This rule is based upon the theory that the claim 
of ownership by defendant is inconsistent with the theory that she 
Might have surrendered the chattel on demand and removes the 
necessity for demand, if one had been necessary. 

It is next urged that plaintiff failed to show title 
and right to possession of the car as 4 gift cause sortis. The facts 
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upon which the gift causa mortis is founded diselose that William 
Btehinghem, while iiving separate and apart from his wife, was not 
divorced and that no proceedings for divorce were then pending; 
that Etchingham hed a daughter, Mildred, who together with her mother 
and one Nellie Dohan, was present at the county Hospital when her 
father died, and she testified that imnediately prior to her father's 
death, in the presence of these witnesses, Kitehingham stated that he 
expected to die and gave the sutomobiie to his wife. Nellie Dolan, 
called on behaif of plaintiff, testified that tohingham died about 
midnight of June 238, 1930, after an illness of several days; thet 
there were present at the time of his death, besides herself, Ida 
ftchingham and Mildred, and that Stehingham said that he «ented his 
wife ida to have the car and gave it to her. Plaintiff was not 
permitted to testify «ith reference to the gift causa mortis. 


There is no countervailing proof on this question of fact. 


The general rule applicable to gifte of this 
character requires a clearly and intelligently wnifested intention 
to gake a present gift in view of approaching death, and in con- 
summation of such intention a delivery of the property to or for 
the use of the intended donee. However, the delivery may be 
symbolical, and where there is a controversy concerning the gift 
between relatives of the deceased and persons not related, slight 
evidence of the delivery will be sufficient in the absence of fraud 
or undue influence, (first ational 
177 lil. Avp. 473.) Actual delivery of the automobile could, of 





Course, not be made under the circumstances, and symbolical delivery 
by transfer of the key waa made impossible by the fact thet Mre. 
Beoker then hed possession of the car. Under these circumstances 

we are of the opinion that the gift was sufficiently 
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consummated to neet the roquirements of the authorities upon this 
subject and vest title in plaintiff 2s donee, 

Seversi propositions of law vere submitted to the 
court, some of which were sliowed and others rejected, An examination 
of these, however, discloses no error, and there is no inconsistency 
between the ru:ings of the court and the various propositions submitted 
and the judgment 2s entered, | 

Yor the ressonea stated, the judgment of the trial 
Gourt wili be affirmed, 

AVFIRMED, 


WILSON, Fede AWD HEBEL, J. GONCUR, 
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Opinion filed dune 1§, 1931 


WA. JUSTICE FRIGWO delivered the opinion of the court. 

A gonditional judgment in the gum of £126.50 was 
entered in the Nunicipai court of Ghicage against the defendant, as 
garnishee, on November #2, 1929, pursuant to which & seire fagiag was 
served on the defendant, reciting in substance the entry of & 
judgment in the aforementioned sum, ond cousending the garnishee to 
appear on January 9, 1930, to show cause why final judgment should 
not be entered against him, The garnishee failing to appear, the 
court on January 9, 1930, entered judgnent ageinet the defendant in 
the sum of °157.45, representing the sum of °126,.50 together with 
interest and costes of the garnishment procecding. “Thereafter on 
April 10, 1930, the defendant, as garnishee, entered its epevial 
and limited appearance, and moved to vacate the final judgment of 
January 9, 1930, and in support of ite motion filed a petition 
reciting the proe@edings leading up to the entry of the final judg~ 
ment on Jenuary 9, 1920, and setting forth section eight of the 
Garnishment Act, which provides that when a person shali have been 
informed as a garnishee upon an attachment or other wTit issued out 
of any court of record, and shail fail to appear or make discovery 
as by the Garnishment Act required, the court way enter 4 conditional 
judgment againet such garnishee for the amount of plaintiff's demand 
or judgment against the original defendant, and thereafter issue a 
Scire facias comuanding the garnishee to show cause why such judgment 
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should not be made final, and that if euch garnishee, after being 
served with process or notified ae required by iaw, shail fail to 
appear and make discovery, the court shail confirm such judgment to 
the amount of the judgment against the original defendant and arard 
execution for the same and costs. The petition then proeeeds to 
point out the variance between the conditional judgment in the sum of 
$126.50 and the judgment as finaily entered in the sum of $157,45, 
and avere that the entry of the latter judgment wes illegal and void, 
and prays that the same be vaceted, annulled and set aside. Upon 
consideration of the motion and petition the court on Mey 9, 1930, 
overruled defendant's motion. This appeal is prosecuted to reverse 
the judgment of the trial court and remand the cause with instructions 
to vacate the judguwent of January 9, 1930. 

Only two grounds are specified in Section 469, Uhap. 
$7, Gahili’s Ili. Rev, State, 1937, for setting acide and vacating 
& judgment of the Municipal Sourt after the expiration of thirty 
days: (i) where the petition sets forth grounds for vacating, 
setting aside or modifying the suse, which would be sufficient to 
cause the judgment to be vacated, set avide or medified by a bili in 
Squity; and (2) where errors of fact appear in the proceedings which 
might have been corrected at coumon law by the wkit of error gorem 
Robis. vefendant's setition alleges neither of these grounds, nor 
does it set forth the fundamental renuisite of o petition of this 
character, namely, a meritorious defense to plaintiff's claim. 

The sole error complained of ia that the judgment 
is void. ithile we are not disposed to pass upon the merits of thie 
Contention, it appears clearly that the judgment, if void, would 
Constitute an error of law appearing on the face of the record, and 
not an error of fact such as is contemplated by the provisions of the 





a aia - ae: cae ’ 
guled tefte .eodaiarny dou %t sont has tank ofiim ad toa 2 
ot Lést Linde wool Yo Botingat ax bedtéven te weeeeng déky bovmes 3 
o¢ taoauhw, dower wx stave iseds ttwen of? ~ytevetedb odam bas —_—: 
brews dav tuedepteh isaigixe oct tenings taamaba, ot to tavowe “ene 
ot alweoot mead RekTL Teg ect adeno bie seat oat tot soLIwONRD 
to mve edt 22 Faenyint Hine ss thade oie w99ado0 oonsizav edt tuo tatoq 
429 VEL® Qe mus odd at hetetas Uieait en taongbish ods has (06.5819 
” plow hae imgeolts so taomgbut astial edd te yrtee odt fad eToys bas 
soa) shige toe bas bolionas shot soev od ance edt fade eyarq ed 
| sbe0a ae Ua wo Staroe sit meititeo han aektem eat 26 nats pr Ean 
gerevar OY hovucseow HL Eddcqn edt .nbdzon e*habadten belie 
nano ke auras dé be save edt haaset nae #ruos Laks ent ve | ahren 
0864 <0 Vseunel Le tammy hay; 
code oto niet ak bo thoes ete ebswotg dot yao 
gadsacay bac okies gaition et (TOOL .wease crow ati’ iain ao 9 
_ wenkde te no ttaniexs ont rath dtwoe ay token ed te tive mt ? 
| gattsosv xet ebmworg ditto? etee noid ites éM¥ otety ww eye 
of to taitiwe of Bier dotde (owas odt yaiyrabon Yo Uhled quires 
wh dike as vd budtébow te shike ton peteoey ad oF tateagbyt ‘et Wee 
divide mya ibessots ad? al txeqas fost Ye otovee sxnde (a) ban iu tupe 
__ mate gorse to tity edt yd wed aomnco te betostxeo ond ova tain 
ton pebeuety, ound ‘to todsina avgeils wettiese 8 *vmedtin biden 
eat te aoitigeq a te stigions: Lotrecnteit odd ame drieadain 
7 embain etttienioie of oenvtah suoitetinem a Py vipa F | 
| taomabut, edt todt et to heatniquen tome aioe oat © O°)! 
| ‘ids to atican ots aodu 8a; ot bemagast #04 ote ov olla’ iter ne 
~ pluoy ghiow 14 ytanngbat ont bond ybuddito trondqa $k \aostaetdon 
| Bata bxoeor sat to vont eat Gabeonck at Yo noes btn 
at ke xotnivens « odd betalgns tage be om doir 2 toot Ye tors 


| Peeves ANitstt phe Gh GRR ots) 
ie 
































- 3 = 
aforementioned statute and authorities construing the same. It is 
the established rule in this state that errors of law in the entry 
of = judgment appearing on the face of the record cannot eerve as 
the basis of an application to the Municipal Court more than thirty 
days after the entry of the judgnent to vacate the same. (Doyle v. 
Eellows, 307 111, App. 5.) If defendant wished to have this court 
oass upon his contention that the judgment wae void beoause of the 
variance between the amount of the conditional and the finai 
judgment, he should have prosecuted a writ of error.from the final 
judgeent of January 9, 1930, inestesd of appealing from the refusal 
ef the court to vacate the judgment upon the motion end petition 
of defendant filed on #pril 10, 1920, 

Hinety deve having elapsed aubsequent to the entry of 
the judguent, the Municipal Gourt had lost jurisdiction to vacate the 
same except upon one of the two grounds mentioned in the statute, 
and neither of these grounds being presented to the trial court nor 
to this court, the order appesled from should be, and is accordingly 
affirmed, 

AFFIAUED. 


“ILSON, ?.J. AKD HEBEL, J. CORCUR. 
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BR, JUSTICE FRIEND delivered the opinion of the 
court. 

Piaintiff brought suit in the Municipal court of 
Chicago against defendant to recover the sum of 92250. with interest 
thereon from January 19, 1923, under an aileged sgreenent entered 
into between the parties, by which defendant assumed to pay for 
paving the street in front of the premises purchased by his from 
plaintiff, the paving having been done after defendant acquired 
title to the property. The osuse was tried before the court without 
a jury, resulting in a judgment for pinintiff in the aforementionsd 
Sum with interest, and this appeal is prosecuted to reverse that 
judgment. 

The essentisl facts, about which there is substan- 
tiaily no dispute, disclose thet on April 10, 1929, plaintiff and 
his wife entered into a written reei estate contract with defendant 
for the sale of three vscant lots. The purchase price of the 
premises in question was designated in the contract aa £12,750, of 
which £10,500 was to be paid in cash, end the defendant was to 
assume a paving contract at the price of #25 per front foot, 
aggregating $2250, when the same became due and payable. The contract 
Stipulated, among other provisions, thst the “buyer assumes assesonent 
for paving by private contract.” 
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On May 80, 1938, pisintif?f executed and delivered to 
the defendant, Louis Kisenberg, end Louis Sokolaky « warranty 
deed to the premises in question, at which time £10,000 consideration 
was paid for the property, the remaining $599 ensh payment required 
having been paid as earnest money when the contract was entered into, 
It further appexrs from the evidence that the paving 
work wae finished June 19, 1929, and that ehortiy thereafter a 
bili-in the sum of $2250 was rendered to plaintiff, Pilnaintif? 
having failed to pay the sume, Hobert KR. Anderson Yompany instituted 
suit against plaintiff in the Hunicipsl Court of “hieage on Oetober 
28, 1929, and recovered judgment for the aforementioned asount 
with interest. Aftereorde on April 36, 1926, pieintiff paid the 
judgment in full and thereafter instituted suit a,ainst the defendant 
in the Municipsl Gourt of Chicage,claiming ew damages the amount 
which he waa obiiged to pay to the paving contractor. efendant 
did not appear at the trial and no evidence was offered in his behalf, 
An affidavit of merits was filed by defendont, however, wherein it 
wes averred thet he did not have possession of the real eetute cone 
tract signed by him, nor of the agreement between Aobert &. Anderson 
Gompany and pisintiff; that no notice was served upon him of the 
suit avainst plaintiff, and that he was given no opportunity to 
defend maid proceeding. 
It is urged as grounds for reversal: (1) that the 
paving agreement was to be performed within 2 reasonable time; that 
it was the intent as expressed by the agreement to make the owner of 
the preperty liable for the work, and that when the contractor failed 
to perform for e year, during whieh plaintiff parted with hie title, 
the iatter was thereby released from hie obligation and payment by 
him thereafter was voluntsry and no recovery could be had thereon; 
(2) that the judgment against plaintiff is founded on the debdentien 
Contained in the written agreement between plaintiff and the 
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Anderson Compseny, which was not made known to defendant, and to 
which he was not @ party; (3) that plaintiff having conveyed the 
property to the dcfendent and Sokoisky and the work having been done 
after they acquired title thereto, it becawe their obligation and 
not that of plaintiff; (4) that there was a material vatiance between 
the averments in pisintiff's atatenent of claim and the prooofs by 
reason of which defendant's motion made at the blose of plaintiff's 
ease to find in favor of defendant should have been sustained. 

With reference to the first contention, it is urged 
that plaintiff was not liable under his contract with the anderson 
Gompany after he had conveyed the property in cuestion to defendant. 
This contention is besed upon a recital in the contract between 
plaintiff and the Anderson Company providing, “in the event of the 
sale of the whole or any pertion of the property represented by us 
on this contract, to make provision in the contract of sale for the 
assumption of this obligation by the purchaser of thie proverty”. 
Gounsel argues that thia provision expresses the intention of the 
parties to impose the liability for the pavement on whomever should 
become the owner of the real estate benefitted by the pavenent, and 
that the Anderson Company having failed to perform the work within 
& Teasonable time, piaintiff had the right to seli his property, and 
having done so, ceased to be obligated under his contract with the 
Anderson Company; and thet consequently siaintiff wee net ilable for 
the judgnuent entered agzinst him. Ye cannot agree with this conten- — 
tion, however. The agreewent between plaintiff and the Andersen 
Company was in the form of « proposal to pave the street in front 
of the property in qestion at $25 per foot, and contained a provision 
that the signer of the agreement, being the plaintiff herein, agreed 
to “accept the aforessid proposition and agreed to pay the amount 
shown opposite our signatures", which in the instant case amounted 
te $2250. while it is true that the contract 2lso provided that 
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in the event of a sale of the property before the indebtedness 
became due, provision should be wade for assumption of the obligation 
by the purchaser, thie provision in no sense released plaintiff, 
after signing the contract, from his obligstion te pay the amount 
designated in the proposal which had been accepted by him and con- 
stituted a contract and an obligstion to the Anderson Company. 

It is further urged, however, thet when plaintiff 
sold his property to defendant, it operated as 2 release from this 
obligation, - in other werds, that there was a novation wader which 
defendant became liable for the contractual price, The rule of law 
with reference to novetions requires (1) 2 previous valid obligation 
such 28 expressed in the instant cease under the agreement between 
Anderson Company end the plaintiff; (2) «a valid agreement of all 
the parties to « new contract, which would have required a new agree- 
ment between Anderson, plaintiff and defendant; (3) the extinghieh- 
ment of the old contract, which, in the instant case, was never 
effected; and (4) the validity of the new contract vhich was never 
executed, fiefer v. Ries, 331 Ill. 38 Uonesequently we are of the 
opinion that the theory of novation does not apply. Plaintiff 
therefore remained iiable under the centract with the Anderson 
Gompany, and had no alternative except to pay the judgment founded 
on his legsi oblig»ticn, 

It is next urged that defendant did not assume the 
Anderson contract, but only assumed the agsesawent for paving, ae 
provided in his sgreement with plaintiff. The plain meaning of 
the language used in the contract between the parties thereto clearly 
implies an assumption by defendant of on assessment against the 
property and an obligation to pay therefor. And since defendant had 
failed to pay the contractor, as the result of which suit wae 
entered against plaintiff, defendant under the aforementioned 
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provision became liable by reasen of his assumption of the obligation. 

Sounsel complain further that defendant was not 
notified of the suit against plaintiff and had ne opportunity to 
interpose a defense, Hot having been a party to the suit between 
the Anderson Company and pleintiff, defendant could not under the 
circumstances have defended the Anderson Sompany suit. Moreover, 
defendant concedes in hie brief that he "did sasume to pay the 
fair and ressoneble amount of the cost of the pavement." Since 
according to the record the work was approved by the Gity end the 
price fixed at §25 per foot, aggregating $2250, of which defendant 
clearly had notice when he made his agreement to purchase the property 
from plaintiff, the reasonable cont ef the pavement could not very 
well have ween en issue in any event, out if it wes an iseue, 
defendant had full opportunity to raise thit cuestion upon the trial 
of the instant proceeding in the Municipal dourt. fhis he failed te 
do and therefore should not be heard to complain thereof upon appeal, 

It appears from the record thet dewand for the 
paving work was made on defendant at the completion of the same, but 
that he failed to pay therefor. This necessiteted the filing of 
suit by the snderson Vompany against pleintiff, I1t aleo indicates 
thet defendent knew of the existence of the claim and should have 
then taken steps to ascertain whether the work was properly done, 
if there was an contention to the contrary, and whether the ewount 
Claimed wis reasonable, if there was any doubt about that question. 

Sefendant also contends that plsintiff's liability 
on the paving contract having ceased when the property was trans- 
ferred to defendant, payment by plaintiff thereafter was « mere 
Voluntary payment snd cannot be recovered in an action at law. The 
general doctrine with reference to voluntary payments thus contended 
for is sound, but the cases cited by defendant have no appliestion 
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to’ the instant proceeding because, as we view the situation, plain- 
tiff's payment of the judgment was not a voluntary payment, out 
rather the satisfaction of an existing iegal obligetion for which he 
was liable, 
Hefendant's brief states that he does not 
*desire to shirk hie liability for the fair and 
reasonable charges for the pavement done by the Anderson 
Gompany. Defendant recognizes and concedes his liability 
to pay for the work done by the Anderson Gompany as much 
as the work was reasonably worth, out is wnwiliing to be 
held up by a ‘scheme’ between the Anderson CJoupany and 


the pisintiff permitting 2 judgment to be entered in an 
ae aie hearing on a contract which was never wade known 
o him, * ® 


* 8. 
There is nothing to justify the assumption that this #as a scheme 
entered into between piaintiff and the Anderson Company, *efendant's 
affidavit of merits reises no question as to the reasonablenags 
of the charge, and therefore he cannot be heard to urge the point 
on appeal, 

For the reasons stated, the judgment of the trial 


court will be affirmed, 
AV FIRMED. 


WILSOR, Peds AND HEBEL, J. GONCUR. 
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WILBUR SURDE, = Minor, etec., iY ROR TO 
(Plaintiff) Defendant in Error, 1 At 
SUPERIOR COURT +” 
Ve 4 
PILCOK TRANSPORTATION CO., GOOK COUNTY, : 
(Defendant) Piaintiff in Error, 4,9 aS 


Opinion filedWJunei5, 1931 


MR. JUSTICE FRIEND delivered the opinion of the court. 

Wilbur Burde, a minor, by Wiliiam Gurde, his father 
and next friend, as plaintiff, brought sult in the Superior Jourt 
of Gook County to recover for injuries alleged to have been austain- 
ed by him, through the negiigence of defendant while driving its 
motor truck, which ran into and injured plaintiff. 

The recof¥d discloses that on January 8, 1930, the 
attorney then representing defendant notified defendant of his 
intention to withdraw from the case, and that defendant retained no 
other attorney to represent it. On June #25, 1920, more than six 
months thereafter, the case, when regulariy reached for trial, was 
tried before the court and « jury on an ex parte hearing, resulting 
in a verdict and judgment for plaintiff in the sum of 710,000. iio 
appesl was prosecuted from thie judgment, aithough execution thereon 
was d@yly served upon the defendant and an actual levy «ade upon 
its property; nor did defendant move to vacate said judgment or to 
have the levy relessed by posting a bond to secure the same. (n 
September 25, 1930, defendant sued out this writ of error, but 
no application for a writ of supersedeas wee ever made, 

4s ground for reversal it is first urged that the 
ease was not at issue when tried in that no simiiiter was filed to 
defendant's pleas. The record in the case, howSwer, discloses the 
following recital: 
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"This cause being called for trial Sa wtb 
& 


comes the plaintiff to this suit by his attorney 
issues being joined it is ordered thet o jury come.” 


In the case of Hansberry v. Holowsy, 245 111. App. 502, we had 
occasion to pass upon a similar eituation. fhere, as here, the 
record contained a recital thet the issues were joined and the couse 
heard by @ jury. This court in its opinion said: 
“ve must indulge the presumption thet issue 

was joined or that defendant by proceeding te trial, 

waived the filing of the simiiiter to the general issue." 
Then passing to the further question as to the necessity for filing 
& similiter, the court s2id: 


“While teohnionlly considered » SAnitp tee should 

have been filed, yet it hae been held that the ng of 

simiiiter to a plea of general isave is & mere matter of 
orm and certainly judgments ought not te be distur 

because some mere form has not been observed. * * we 

think there was no error in proceeding with the trial in 
the absence of the defendent without the filling of a 


similiter, 
We regard the foregoing 22 the correet rule and decisive of 
defendant's first contention. 
it is next pointed out that the first count of the 
declaration contains the following ailegation: 
*the father and mother have assigned, transferred and re- 
lingquished their right to recover for moneye expended, in-~ 
curred and to be expended and laid ovt in the future for 
médical services, surgicsl and medical treatment, nursing 
and medicines for said plaintiff and heave sesigned, trans- 
ferred and relinguished their right to recover for any 
wages and earnings, during the minority of plaintiff, and 
said father and mother of said plaintiff hereby assign, 
transfer and relinquish their right, 28 aforessid, to said 
pisintiff and minor." 
With reference to the foregoing sliegntion it is urged that the lange 
wege used should be construed a¢ % release pro tanto. Ye cannot 
agree with this contention, however. There is certainly nothing in 
the allegstion which ean be construed as 4 release of the defendant; 
it is merely an assignment and relinquishment of the parents' right 


te recover for noneys expended, incurred and to be expended for 
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medical services, surgical and medical treatment, nursing and medi- 
eines for their son, and an sesignment «nd relinowishment of their 
Tight to recover for any wages aud earnings during his minority. The 
latter claim is absolutely separabie from the claim for personal 
injuries, and the release of one, or even 4 judgment as to one, does 
not affect the other. (iangy v. foride, 338 Ill. 35.) 

Befendant's last contention is that three of the 
jurors who were impanalled to try the case were not the same persons 
who signed the verdict. fhe abstract ef record foils to shor whe 
the jurors were that signed the verdict or who were impaneliied to 
try the osse, and under the settied practice we will not go to the 
record te find grounds for reversal. furthermore the validity of 
the verdict does not depend on ite being reduced to writing end 
signed by the members of the jury, but whatever ony be pronouneed as 
the verdict by the jury in open court, ehether in writing or verbal, 
through the foreman, is to be regarded as their verdict. the 
record in this case recites: 

*SZeing duly elected, tried and sworn well and 

truly to try the issues joined herein and 4 true verdiot 

render according to the evidence, After hearing ali of the 

evidence adduced say '¥e the jury find the defendant guiity 

and assess the plaintiff's damages at the sum of Ten 

Thousand Doliars,.'" 
The so-called verdict is merely » semorandua of evidence of the real 
verdict of the jury; the sctual verdict is represented by the fore- 
going order, (Griffin v. Larned, 111 Ill. 432.) It is conceded by 
defendant's brief that the record importe verity. That being true, 
the statement in the record that a jury duly elécted and sworn to 
try the issues found the defendant guilty and seseseed the plaintiff's 


damages at $10,000, conclusively binds this court to secept the fact 
thet the verdict was rendered as shown by the record, 


that 
We find/no error was committed by the trial court, 
and the judgment wiil accordingly be affirmed. 


AFFIRMED. 
WILSON, P.J. AND HEBEL, J. CONCUR. 
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Opinion filed dime 15, 1931 


Re JUSTICE FRIEND delivered the opinion of the court. 

The relatrix, imily Genka, on April 6, 1930, filed 
& bastardy complaint against defendant in the iiunicipal Gourt of 
Chicago, charging that on the 7th day of November, 1923, she was 
delivered of a male child that by law was deemed » baatard, and 
that defendant waa the father of the child, The snuse was tried 
before the court and 4 jury, resulting in a verdict of guilty upen 
which judgnent was entered. 

It appears from the evidence that the relatrix had 
known defendant for about sixteen years; that at various times she 
had loaned him sums of money aggregating (1,900; that on Saturday, 
February 16, 1929, defendant asked her to come over to his soft 
drink parlor at 4968 Winchester Avenue, Chicago, at 7:30 Pelle, 
stating that he would pay her the money, elatrix testified that 
there were five rooms in the back of defendant's soft drink parbadu, 
one of which was furnished as a bedroom; that she arrived there 
about 7:20 ?.M. on the aforementioned date, and entered the rear 
portion of the premises by « side entrance; that there were some 
People in the saloon but no one in the rear rooms; that defendant 
told her to go to the back of the building after he had given her 
@ check for the money, and that while there he persuaded her to go 
into the bedroom rhere she had intercourse with him. 
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Relatrix testified further that the last time she 
had menstrusted prior to the birth of the child waa on January 28, 
1939; that the child ws a boy born on Kovember 7, 1929, and thet she 
had never bad intercourse with any men other then defendant during 
the swonths of January, February and Warch, 1939, 

it appears further from the evidence thet relatrixz 
was & married woman, who had been living separate and apart from 
her husband for approximtely two years prior to february 16, 1929; 
thet she was divorced from her husband on the ground of desertion 
in May, 1923, and she testified that she had not seen her husband 
at any time during the years 1928 and 1929, he having deserted her 
in 1937. 

Gefendant testified in his own defense that he had 
known relatrix for about sixteen years, admitted owing her the money 
and the payment thereof by check, but denied having had intercourse 
with her. 

Two other witnesses, John Spajdl and John Knebl, 
testified on behalf of defendant. Knebl stated that he knew both 
the relat.°x and defendant and had seen both of them in the rear of 
defendant's soft drink parlor on February 16, 1829; that he and 
Spajdl had attended a theatre that afternoon and came to defendant's 
place of business between seven and eight o'clock; that relatrix came 
in a iittie later and sat in the kitchen with him, defendant and 
Spagdl until nearly tweive o'clock; thet defendant and relatrix 
were teiking about something pertaining to business and he saw 
defendant give her some sort of paper about nine o'clock in the 
evening, and that defendant and relatrix were not alone together 
during the evening except for a few minutes when he and Spajdl 
went into the toilet together, and then returned to the kitchen 
where defendant and relatrix were stiil seated. 
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Spajdl's testimony was substantially te the same 
effect. te testified further that he vent to the toilet several 
times, being absent just s few swinutes each time; that occasionally 
when customers ernme in defendant would go out to wait on them and 
then return. 

It is first urged on behaif of defendant that the 
verdict is contrary to the weight of the evidence, Actions brought 
under this atatute are in their nature civil and require only 2 
preponderance of the evidence, in a proseeution for bastardy both 
parties are competent witnesses. The court heard these witnesses 
and others who testified in the proceeding and every intenduent 
should be induiged in favor of the jury's verdict. There is no 
substantial dispute about the essential facts that defendant had 
known reletrix for a great many years; that he owed her money ond 
thet she came to his plice of business on the evebing in question 
to receive the sane, where the parties were together and ean 
opportunity for sexual intercourse was afforded them, *“e see no 
reason for disturbing the verdict as being contrary to the eeight 
of the evidence, 

it is further urged thet relatrix heaving been a 
married woman at the time the child was conceived, the eresumption 
of legitimacy should be controlling. The present amendment to the 
act entitled *An Act concerning Sastardy®, Gahili's Ill, Re. Gey 
Ghap. 17, dropped the word "unmarried* before the word "woman", 

“ prior to the auvendwent it was held, as contended by defendant, 

that a married woman could not prosecute under the statute on 

& complaint for bastardy. Sy taking out the word *unwarried’ the 
legisiature evidently intended to broaden the scope of the statute, 
There was at common law a strong legsl presumption that the husband 
is the father of 2 child born in wedlock. ‘This presumption etiil 
exists under our decisions, but is not conclusive. If it appeors 
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from the proof that there was no possibility of access to the 
mother on the part of the husband at the time of the conoeption of | 
the child, the legal presumption is overcome. It was so held in 
Robinson v. Ruprecht, 191 Ili. 424, In People v. Gleason, 211 Iie 
App. 380, wherein the court seid: 

‘While the legal presumption obtains that every 
child born in wedlock is legitimate, still it is a pre-e 
sumption which is rebuttable when the proof conclusively 
shows that the husband had no power of procreation or 
that the clrcumstances were auch as to render it impossible 
that he could be the father of the child, and such child 
will be adjudged to be a bastard." 

While it is undisputed in the instant case that relatrix was « 
married women when the act of intercourse with defendant is alleged 
te have taken place, February 16, 1929, yet the evidence is clear 
that she had not lived with her husband for approximately two years, 
Her decree of divoree obtained in May, 1929, was based upon 
allegations and proof that her husband hed deserted her in 1937, 
There is no countervailing proof on this phase of the case, and we 
are therefore constrained to find that the legel presumption which 
usually exists where = married woman files the complaint was overcome 
by undisputed evidence showing thot her husband could not have been 
the father of the ehiid. 

Counsel argues thet for reasons of public decency 
and worality a married woman should not b¢ heard to say that she 
had no intercourse with her husband and thet her offspring is 
Spurious. We quite agree that whenever the facts warrant and the 
Statute does not prohibit, courts should indulge in the presumption 
of iegitimacy of the offspring. Courts are sometimes powerless, 
however, to fix the policy of the state and «ust follow the intend- 
ment of legislative enactments. In the instant csse the removal 
of the word “unmarried*® from the etatute indicates an intention on 


the part of the legisisture to extend the support provided for 
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bastard children to married, as well as unmarried, women, where 
circumstances warrant. Wo cases decided under the suended statute 
are cited to support defendant's contention. 

For the reasons stated, the judgment of the Municipal 
Court will be affirmed. 
AY FIRMED, 

WILSON, P.J.AND HEBEL, J. CONCUR, 
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MR. JUSTICE FRIEND delivered the opinion of the court. 

Plaintiff brought suit against defendant in the 
Municipal Court of Chicago for 455.00. Trial was had before the 
court, without a jury, resuiting in a finding and judgment for 
piaintiff in the aforenentioned sum, from which this appeal is pre- 
secuted. 

The facts disclose that plaintiff was employed by 
defendant as stenographer on July 31, i929, at $27.60 4 week, 
Plaintiff testified thot when she was employed the office manager told 
her that softer she had been with the firm "a while” she would 
receive two weeks vacation with pay. Gn duly 3, 1930, defendant 
discharged plaintiff. A. Y. Glsen, office manager for defendant, 
testified that he had criticised piaintiff for coming to work late 
on several occasions; that on the day in question she was sbsent from 
the office for about haif an hour, as s result of which e dispute 
arose between Olson and plaintiff, and she was discharged. 

According to the undisputed evidence the employment 
was from week to week. Plaiatiff testified that the time during 
which she was to remain with the firm in order to be entitled to 
her two weeks vacation was not definitely fixed, but she thought 
defendant would give her a vacation after she had worked there 
"possibly a year”, At the time of her dismisssl, plaintiff was 
paid up to the end of the week during which she was discharged. 

The rule is well settied that the employment of 
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« — « 
a person for an indefinite period at a weekly rate of compensation 

is an employment st will and can be terminated without notice by 
either party. (Gibson v. Fidelity 4 Gasualty Go., 222 111. 49; 
Fuohs v. geibert, 233 Ill. App. 536.) It therefore appears that 
defendant was within its rights when it terminated plaintiff's om- 
ployment either for cause or without 4 stated rengon. Inasmuch a¢ 
the alleged agreement for a vacation with pay wae at most vague and 
uncertain and depended upen plaintiff's continuance in the employment 
ef defendant, we fail to see any ground upon which the judgment can 
reste - 

Accordingly the judgment of the trial court #ill be 
reversed vith findings of faot here, 

REVERSES ITH FIRDINGS OF FACT. 
WILSOR, Ped. AND HEBEL, J. CORCUR. 

We make the foliowing findings of facts That 
plaintiff was employed by defendant at a saiary of $27,580 pet week 
for an indefinite period; that no definite agreenent was made between 
the parties by which plaintiff wes toe receive a vaeation for two 
weeks with pay; thet plaintiff was discharged by defendant before 
the expiration of one year; thet defendant had « right to terminate 
the employment at wili, and that plaintiff wee paid for the entire 
time during which she rendered services for defendant wp to and 
including the end of the week during which she was discharged, 
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WR. JUSTICE HEBHL delivered the ovinion of the court. 
This is an appeal by the defendant from « judgment 
entered in the dunioipal Court of Shicage in the gum of $785, 32 
for medical services rendered by the plaintiff, after « trinl of the 





cause was hed before the court, 

| The first point made by the defendant is that the 
cause wes not at issue at the time of the trial, and he centends 
that the pisintiff filed a statement of claim, to which the defendant 
appeared and filed an affidavit of merits; that thereafter the 
pisintiff, without notice, filed what is termed and endorsed ac an 
additional count to the statesent of claim filed, in which the 
plaintiff alleged that the claim was upon an account stated; that 
the defendant was not ruled to file an affidavit of merits, and, 
therefore, the case was not ready for trial. 

From the record it appexnre that at the tine the 
plaintiff was allowed by the court to file an additional count to 
the statement of claim, the parties to the cause were present, and 
it will be presumed thet at the time of the trial this sdditionali 
count was in the court file, and if the defendent wished to complain, 
as contended for, that was the time to do so, ond not wait until 
after the court had entered judgment. 
It also appeare thet the defendant offered no 

evidence, but it was admitted in his affidavit of merits that the 
doctor's services were rendered at the defendant's requeat; that 
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$2,028.80 was paid to the plaintiff, but denied that a balance was 
due. That was the only question before the court, whether or not 
a balance was due the plaintiff. It has been held by this court 
that in 2 fourth class action in the Municipal Court of Vhicago 
the claim is what the evidence makes it, iyrie v. Breyer, 248 Ill, 
App. 525, and if the evidence is to the effect that money is due 
the plaintiff, whether upon an open account or upon & stated account, 
the court under thie doctrine would be justified in finding for the 
plaintiff, 

Evidenee of an admission of liability is admissible 
under the statement of claim filed, wherein it appears from the 
allegetion that the defendant promised to pay the balance due, 
amounting to the sum of $785.32, 

The next question to be considered is did the court 
admit improper evidence offered by the plaintiff based upon the 
evidence seeking to identify the signature of the defendant. for 
thet purpose the affidavit of merits snd a letter purporting to 
heve been signed in the handwriting of the defendant were offered 
and received in evidence. The letter, the subject of this contro- 
versy, is as follows: 

"Chicago, Ill. July 14, 1928. 
Genthemen: 

At present I am starting a business after 9 months’ 
preliminary work. I havé had little or no income for a year. 
This bili will be paid in full = most of it this year but 
will. enly sun up conte and delay settlenent. I base 50 
desire to evade payment but cannot do the impossible, 

PoJ. Kealy." 

J. Ae Kealy, the attorney in the case and a brother 
of the defendant, was called to the stand and examined under Section 
33 of the Municipal Court Act. He testified that he saw the 
defendant sign the affidavit of merits; that he would not like to 
Swear that it was the signature of the defendant but that "it looks 
like it." from the evidence thet the defendant signed the affidavit 
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of merits, we have & right to assume thet the signature is genuine. 

There was also testimony offered on behalf of the 
piaintiff by his attorney Lorne Kilne, to the effeot that the 
signatures to Plaintiff's ixhibit 1, being the affidavit of merits, 
and Piaintiff's Exhibit 2, the letter purporting to have been signed 
by the defendant, were in the same handwriting. However, the original 
affidavit of merits is not made a part of the record before us nor 
was it certified to this court for an examinetion, and wo we are not 
in a position to consider thie evidence. It was the duty of the 
defendant to incorporate Exhibit 1 in the reeerd, whieh if included 
would have sided this court in passing upon the point made by the 
defendant. The trial court had the right to make comparison of 
Exhibit 2 with the signature of the defendant to the affidavit of 
merite offered as Exhibit 1, with or without the aid of experts, 
Stitgel v. Hiiler, 250 Ill. 7%, Therefore, for failure to include 
all of the exhibits in the record this court will not pase upon the 
question as it is now presented to us, but will consider the exhibits 
properly admitted by the trial court, 

The cuestion as to whether the record supports the 
judgment depends largely upon Exhibit 2, which ie in evidence. ‘his 
exhibit is a letter dated June 29, 1928, at Kansas City, Missouri, 
and addressed to the defendant. It is signed by Yall & Robingon, 
attorneys for the plaintiff, and in substance, requests the sayment 
of a claim for $786.79, due the plaintiff from the defendant, and 
endorsed upon the face of the letter are the words quoted in fuil in 


this opinion, signed by the defendant. Thies letter, together with 
the admission by the defendant that the bili of the plaintiff vould be 
paid in fuil, ie sufficient in and of itself to sustain the Jourt's 
finding. 

We are unable to find any error in the record that 
would justify a reversal of the Court's finding. Therefore, the 


judgment is affirmed. 
JUDGMENT AFFIRMED. 


x WILSON, P.d. ARG FRIEND, Je OONOUR. 
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WARCELLA KAIDER, “APPEAL FROM 
Appellee, 
SUPERIOR Gov 
Ve 
JACOB KAIDER, 900K ooUNTY. oe, 
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Opinion filed Junel5, 1931 


MR, JUSTICN HEBEL delivered the opinion of the court. 

Marcella Kaider, the complainant, obtained « decree 
of divorce from the defendant, Jacob Kaider, on service by publica- 
tion. The decree further provides that she have the sole care, 
custody and education of the three chiidren, and the court reserved 
jurisdiction concerning questions of the care and future support 
of the minor children, so far as the defendant Jacob Haider was 
concernéd. 

On April 4, 1930, complainant filed a petition, 
whieh alleged the entry of a decree of divorce by publication on 
the ground of desertion; that under the terms of the decree she 
was given the custody of the children, with the reservation above 
quoted; that the defendant deserted and abandoned his three children 
for a period of seven years and has been living in the State of 
Michigen; that a warrant now having iseued on the grounds of child 
desertion and abandonment that eaid Jacob Kaider wili be brought 
into Chicago, and into the jurisdiction of this Court within the 
next week; that petitioner fears that if the said defendant, Jacob 
Kaider is brought into this state and into the jurisdiction of this 
Gourt by the above named warrant within the next week, that he will 
again remove to the State of Michigan and out of the jurisdiction 
of this Court, unless restrained by an order of this Court. 

On the same day the court entered an order that a 
writ of ne exeat issue instanter staying the defendant Jacob Kkaider 
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from departing into perte beyond this satete and out of the 
jurisdiction of the Court, and fixing defendant's bond at 91,000. 
Alias ne exent was issued on April 14, 1930, and was returned by the 
Sheriff executed, by arresting the within named Jacob Kaider on April 
14, 1930, and he having failed to give bond, by committing him to 
the county jail. Thereafter, on “pril 17, 1930, the defendant was 
relesnsed from custody. On April 14, 1930, the eame day that the 
defendant was arrested (and while he was under arrest), the court 
entered an order as follows: 


*On motion of Solicitor for Gompisinant, this 
cause nov coming on to be heard on petition for summons 
to issue against Jacob Knider, defendant herein, and on 
petition for order of support of the three minor children, 
the court ge duly advised in the premises and having 
jurisdiction of the parties and of the subject matter, 
the defendant Jacob Kaider now appearing in open court, 
in person and by solicitor, 

The Gourt having heard the testimony of the 
parties and the witnesses in open court further findi 
that a final decree of divorcee wis entered herein on December 
38, 1927, by publication and on the grounds of desertion, 
and that by the terme of seid déoree it was provided as 
follows: ‘The Court hereby reserves 211 right concerning 
all questions of the care and future support of said minors, 
in so far as the defendant, Jacob Snider, herein is 
concerned, ' 

It is ordered, adjudged and decreed that the 
defendant, Jacob Kaider, pay the sum of fifteen dollars 

(815.00) each week for the support of the three (3) ainors, 
Valentina, Irene and Reymond, until the further order of 
this Court, payments to date from 4pril 1, A. & 1930." 


It appears from the record that on May 3, 1930, the 
verified petition of Jacob Kaider, the defendant, was filed and 
presented to the court, after due notice to the complainant, 
elieging that at the time the order of April 14, i930, was entered, 
the petitioner was before the Court under arrest and under duress, 
having been brought into the jurisdiction of the Court from the 
Gity of Dearborn, Wayne, County, and State of Michigan, on a 
warrant falsely charging him with non-support of hie minor children; 


that on December 28, 1927, a decree of divorce was entered on 
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publication service for adultery and desertion; that petitioner ras 
not represented and that the allegetions of the bill as to desertion 
were absolutely untrue and false; that there is no basis either 
in the bill or in the evidence for the charge of adultery; that the 
charge of degertion was untrue because the complainant drove 
petitioner out of his home in 1923; that she was then living with 
one Joseph Zak; that petitioner continued to send money to complainant 
for the support of said ohiidren until areh 16, 1929, under an 
agreement with the complainant that he should contribute $15.00 
per month until the complainant reasrried; that complainant did 
remarry about Merch 16, 1939, and thet she married «2 wealthy man 
and did not desire petitiowr to send any more money for the children; 
that matters remained in statu guo until April 10, 1930, when « 
Ghicago officer or deputy sheriff appeared in Dearborn, Michigan, 
where petitioner resided, and errested him on a warrant charging snon~ 
Support; thet petitioner was brought to Chicago to the #uhicipal Court 
of Ghicago on April 12, 1930, and phaced in a cell, where he was 
detained until April 14, 1930, when said cause came up before his 
Honor, Judge Ehler, and was dismissed for want of prosecution and 
petitioner discharged; that he was not released when discharged by 
the Municipal Court, but was taken by another officer before said 
Judge Charles 4. Wiliiams, of the Superior Court, and wes in custody 
of said officer when said order was entered. 

It also appears from the record thet the petitioner 
further says that two of the older children are employed and exrning 
wages, and that the only child that is not earning his support is 
the youngest, iaymond, who is thirteen years of age; that petitioner 
has a complete defense to said bill for divorce and prays that ssid 
decree of divorce be set aside on the ground that it is not based 
either on the bill or the evidence, and that the order entered on 
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April 14, 1930, be set aside on the ground thet anid order wae 
entered while petitioner vas under duress and not voluntarily within 
the jurisdiction of the court, 

The motion further prayed for leave to file epecial 
appearance and for a rule on complainant to answer defendant's 
petition, which prayer of the petitioner was on May 3, 1930, denied, 
to which exception was taken, fhe defendant appealed from this order, 

The defendant contends that a decree of divorce, when 
notice to defendant is by publication, may be opened up for the 
purpose of filing an appearance and an answer upon the defendant's 
complying with the provisions of Seetion 19, Chapter 23 of the 
Ghancery Act. From the defendant's petition filed in this cause on 
May 2, 19%, it will appear whether or not he brought himself within 
the provisions of this act. In this petition the defendant admits 
that he had knowledge that the complainant remarried on or about 
March 16, 1929, and we have the right to assume that defendant was 
notified of the divorcee proceeding filed by his wife, and knew that 
® decree was entered in that proceeding. The defendant, if he 
wishes to bring himself within the terms of Sectbon 19, in order to 
be allowed to appear and defend, must set up faete that would justify 
the court in the entry of an order for such purpose. the facts in 
this petition justify the conclusion thet the defendant had knowledge 
of this divorce proceeding, and thet he was in receipt of notice 
required to be sent to him by mail. His applicetion was not sade 
within one year after notice of the entry of the deores, and upon 
this point the court was fully justified in denying the relief 
prayed for in his petition. 

It is urged with earnestness that the defendant was 
brought into court by an abuse of process, and that courts will not 
permit the wrongful use of process in order that the complainant 
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may gain an advantage oy such srongful act. 

From the facta before us, it is apparent that the 
warrant issued for child abandonment, upon which the defendant was 
brought into this jurisdiction before the tunicipal Court of 
Ghicago, w2s not prosecuted, and the defendant was discharged. Upon 
his discharge by order of the Municipal Court, he waa immediately 
taken into custody by the sheriff upon an alias writ of ne exeat, and 
it is fair to assume that this writ was issued upon the petition of 
the complainant in order that the court might have jurisidtetion 
te enter the order of 515990 per week for the suppert of the children 
ef the defendant. If the defendant had taken advantage of his rights 
when he appeared in open court vith his solicitor, the court would, 
upon @ proper petition, have considered the fects, and no doubt, 
would have entered an order discharging the defendant. Practices of 
the kind appearing in this record are never approved by this court, 
or any other court, but the defendant did not complain when he 
appeared on April 14, 1330, when the order was entered for the 
support of the children, after the court had heard teatimony of the 

parties and the witnesses in open court. The resord does not dis- 
Close that objection was made nor question raised by the defendant 
concerning the jurisdiction of the court. Having failed to object, 
the defendant cannot raise the question at thie time, 

It also appears from the record that the appeal is 


not from the order entered for the support of the children, but 
rather from the order denying the relief prayed for in the defendant's 


petition filed on May 2, 1930, and the point is made that this order 
igs not an appealeble order. However, we have considered the merits 


brought to our attention, and we are of the opinion that there is 
no error in the record that would justify « revereal of the order 
denying the relief prayed for. 

CADER AFFIRMED, 
WILSON, P.d. AND FRIEND, J. CONQUA, 
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Opinion filed June 15, 1931 


uA. JUSTICL HEBEL delivered the opinion of the court. 

This is an action in assumpsit to recover the sum 
of *2,000 which plaintiff paid to the defendant as a deposit on a 
certain lease. fhe case was tried before the court and a jury, 2nd 
& verdict was returned for the plaintiff in the sum of $2,196. 
After the plaintiff remitted the eum of (196, the court overruled 
defendant's motion for a new trial and entered judgwent on the verdict, 
from which the defendant appeals to thie court. 

It appears from the evidence that on or about 
February 25, 1928, the plaintiff negotiated with one John J. Tyne, 
president of the defendant corporation, for @ lease on the srenises 
known and described as 3000-02 vest Fillmore street, Chicago, to 
be ccoupied as an automobile, gesoline, greasing and service station, 
John L. Francis accompanied plaintiff at these negotiations, and 
there is some evidence that Tyne was advised by the plaintiff and 
Francis, prior to the execution of the iease, that they were to 
operate this filiing station in partnership, and that beonuse of 
Francis previous experience and extensive acquaintanceship the 
application for the necessary permits, etc. would be made in his 
Mame. The lease was executed on February 24, 1928, at the office 
of John E. Gwens, defendant's attorney, and contained, among others, 
the following provisions: 
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*The Lessee does hereby agree to use his best efforts 
to obtain any and all frontage consents, permits 
and/or licenses as may be or are required by law for 
the erection and/or operation of an automobile, guso- 
line and greasing etation upon the demised premises 
and the lessee shall, on or before April 23rd, 1928, 
notify the Leasor in writing whether or not the lessee 
hes been able to obtain such frontage consents, permits 
and/or licenses as aforesaid, 

In the event that the Lessee shail eo notify the 
lessor, on or before April 23rd, 1928, thet he has been 
unable to obtain the necessary frontage consents, permite 
and/or licenses for ssid purposes as aforesaid, then 
this lease shell terminate and end as of the date hereof 
and the lessor — to repay unto the lessee any and 
ali sums theretofore paid by the leasee or deposited 
in Escrow as 2 result thereof,* 

| At the time of the execution of the lease, and 
pursvant to the terms thereof, plaintiff deposited with Gvene the 
sum of $2,000, and Owens delivered a receipt therefor to the 
plaintiff. 

It further appears from the evidence of the plaintiff 
that « few deys after February 24, Francia, on behalf of the plein- 
tiff, wade inquiries at the office of the West Park Commissioners 
about the procedure necessary toobtain a driveway permit, which 
permit was essential in order to install and operate a service station 
on the demised premises, and thereafter the pisintiff and Francis 
personally went to the offices of the itourd, where they were advised 
that their application had been received and referred to the Improve- 
ment Committes, of which one Dehiman was chairman. 

it further appesrs from the evidence offered by the 
plaintiff that » few days later both the plaintiff and the defendant 
went to see Dahlman with respect to the driveway permit, and there- 
after until the denial of the permit by the Board, plaintiff and 
Francis went to Dshliman's office, or to the office of the weet Park 
Board, practically every day with the object of obtaining favorable 
action on their driveway permit; that at the eome time plaintiff 
and Francis went to see one Suliivan, who was Ghief Glerk of the 


Bureau of Fire Prevention of the City of Chicago, in order to 
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secure the proper petition on which to obtain frontage consent 
signatures; that after two or three conferences with Sullivan, he 
advised them that in view of the fact that there wee a tank already 
in the ground on the premises it would pre necessary to obtsin 
frontage consents, and that the only permit necessary for them to 
obtain was 4 driveway permit from the vest Furk Board, and that tyne, 
president of the defendant corperstion, was advised of this fact 
by the pleintifs, 

It further appears from the evidence that plaintiff 
and francis requested Tyne to extend the time for them to procure 
the necessary permits until May 1; thet he agreed te auch extention 
and referred them to defendant's attorney Owens, whe wrote a letter 
extending the time, as requested, until way 1, 1928; that thereafter, 
on April 28, 1928, for reasons which do not appear in the record, the 
West Park Board denied Francis's appileation for a driveway permit, 
and notice of such denial was wailed by the Board te Francis, and 
the plaintiff on April 30, 1928, mailed a registered letter to Tyne, 
advising him of the action of the Board, and requesting the return 
of the #2,000. 

The evidence offered by the plaintiff was disputed 
by the defendant's evidence, and numerous errors are assigned as 
to the admissibiiity of evidence, the overruling of defendant's 
motions wade at the close of the plaintiff's case, as well as at 
the close of all the evidence, and thet the verdict of the jury is 
against the manifest reight of the evidence, 

The first objection to be considered is whether the 
court admitted incompetent evidence over the objection of the 
defendant. The complaint is that the court erred in allowing the 
wktness Eileen Wikkeison, « former employee of the vest Ghieage Park 
Soumissioners, to testify thet she kept the records of the Park 
Board end that they were not correct or complete. fhe phaintaty 
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replies to this contention that the records show thot she was a min- 
ute clerk of the Board, and thet her evidence was to the effect that 
the Board at its meeting on April 28, 1928, denied the plaintiff's 
application for a permit, and that such action should have been 
incorporated by her in the officisi record book of the Board, tut 
thet by some omission or mistake on her part she neglected to make 
proper entry. The record itself merely discloses that the applic- 
ation for a permit was made by the plaintiff through John lL, 
Francis, and was referred to the Improvement Committee of the Board; 
that no entry appesrs in the record thet any further action had 
been taken in granting or denying the issuance of « vermit for 
the insteliation of two twenty-foot driverzys upon the property 
described in the leese; and, further, it appears from the evidence 
of the plaintiff that there was proof of the loss of & certain 
letter, a true copy of which was offered and received in evidence, 
which letter purported to be signed by the ‘est Chicage Park 
Commissioners, under date of April 20, 1928, and addressed to John 
Le Francis, informing him that at the Board seeting on April 28, 
1928, his request for two-trenty-foot drivewsys was presented, and 
denied by the Soard. The generzil ruie is that it is proper to shor 
by parol evidence facts omitted to be ststed upon the record of « 
municipal or public corporation, unless the law expresely and 
imperatively requires all wm tters to appear of record and makes the 
reeord the only evidence, 2 Dillon on Munic, Gorpe (Sth ed.) See. 
557; County of Vermilion v. Enight, 2 ILi. 97; (1 Seammon) Sehool 
Directors v. Kimmel, 31 Ill. App. 537. 

Our attention hae not been called to any provision 
of the statutes of this State that would make such evidence inad- 
missible. the objection that the agency of the witness was not 
established, except by her testimony, and therefore is not admissible, 
is beside the question. The question is, was she present and able 
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to testify to the action of the Board? Herppresence and her 
position st the Hoard meeting at the time sre not questioned, #0 
for &@ Sppesrs Yrem the record. The weight of the evidence is for 
the jury, #nd unless it is monifertly agninet the weight of the 
evidence this court is obliged te give way to the verdict of the 
jury. It does appear thet the defendent offered in evidence the 
game letter offered by the pleintiff, in which the Park heard denied 
the issuance of ® permit for the two drivewsys, The offering of 
this letter by the defend«nt and the receipt of it in evidence, 


waived any objection thet sie made, and therefore it wes not 
reversible error for the trial court to sdmit this pirel evidence, 


There wae Sise objectic: to the proof o fered by the 
pleintiff regarding & conversetion of the pleintiff and Frencis 
with Tyne, severs] deye after the lease wee signed, te the effect 
thet Tyne, defendent's president, told the plaintiff and Freneis 
to go down aod see Mr. Ownns, the attorney for the defendint, who 
would draft 2 contr«et fer on extension, This evidence was 
not erroneous for the reason thet it was sdmitted beyond question 
that the $2,006 was deposited and a receipt given by the attorney 
for such deposit. The fact that the tise within which the plaintiffs 
was to use hie best endegvor te obtain = permit for the instelisent 
of this gesoline service station wis extended te way 1, 1928, wae 
not contredicted, nor was the feet that the money wie deposited; but 


| these facts sre substantiated by a letter of Owens addressed to the 


pleintif?, 

The defendant offered to prove by the records of 
the est Chiesgo Park Commissioners that on May 23, 1928, John f, 
Tyne, the president of the defendant cowpeny, *pplied for & permit 
for two-twenty-foot driveways for the property mentioned in the 
tease to the parties to this litigation, which wae granted, This 
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evidence, we understand, was offered to show that the plaintiff did 
not set in good feith in his applicstion for 2 permit to conduct the 
business under consideration. ‘pon shat ground this evidence is 
admiesible ia not made ciexr. It would not bind the piaintiff. The 
only ground upon which he would be entitled to recover from the 
defendant would be his ability to bring himself within the terme of 
his iease, and prove that he acted in good faith, and therefore 
could recover the 2mount deposited, and thie sosition is fortified 
by the instruction offered by the defendant snd read to the jury in 
these words: 

*The court instructs the jury thot if they find 
from a preponderance of the evidence that the plaintiff aid 
not use his best efforts to obtain frontage consents, cernits, 

er iicenges ues required in the lesee in question then 

you wili find the issues for the defendant.* 

The conciusion reached by the court uvon this question soplies 
équaily to the contention of the defendant that the court erred in 
not silowing the defendant to show damages by way of recoupment. If 
the plaintiff did not use his best efforts to obtain a permit, then 
he was not in a position to recover, and if he did, then under the 
terms of the lease he was entitied to a judgment, and the jury was 
80 instructed, The defendant complains thet ne inatruction was 
given to the jury that the burden of proof was upon the plaintiff, 
and that he aust aake out his case by a preponderance of the evidence. 
The rule is that if 2 party wishes 2 jury to be instructed upon 
any particular rule of iaw it is his duty to present such an ins truc- 
tion to the trial court, and failing to do so the party in default 
will not be heard to compiezin. his rule applies in this case, and 
failure to present such an instruction, the defendant isa not in « 
position to complain on this appeal. 

It is contended further that the court erred in 

giving to the jury instruction numbered 2, which is ee follows: 
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*The iery are instructed that it does not nec- 
essarily follow that = plaintiff has failed to establish his 
ease by & preponderance of proof, because he has testified 
to a state of fects which are denied by the testimony of 
the defendant. In euch a case, in arriving at the truth, 
the jury have a right to take into gonaiderstion every 
fact and circumstance proved on the trial, such as the 
situation of the parties, their acts at the time of the 
transaction, and afterwards, so far as they appear in evi- 
dence; as well as their appearance on the witness stand, 
and their manner of testifying tn the case," 

Criticiam is made thst the jury were not free to consider all the evi-e 
dence; thet the instruction does not enumerate all the evidence for 
the jury to consider, and does not refer to the number of witnesses, 
their interest or lack of interest, their intelligence or lack of it, 
and their candor or lsok of same. This instruction is to the effect 
th@t because the plaintiff testified to a state of facts which are 
denied by the testimony of the defendant it does not necessarily 
follow that the plaintiff failed to establish his case by a pre= 
ponderance of the evidence. fhe instruction telis the jury that in 
order to arrive at the truth, the jury hove a right to take inte con- 
sideration every fact and ciroumat:nce proved on the trial, which 
means that every fact and circumeteance testified to by witnesses on 
the trial is to be considered by the jury. #e are of the opinion 
that the jury were not misled by this instruction under the facta in 
this case, and while the inestruetion may be subject to criticisn, 
stiil the giving of such instruction was net such harmful error as 
would justify a reversal, 

There is considerable conflict in the evidence, and, 

of course, the jury are to weigh this evidence and retimm «= verdict. 
The witnesses appeared in court and testified, and the jury were 


better able to consider the evidence snd weight it than we are. This 
court will not reverse unless the verdict is manifestly against the 
weight of the evidence, and under this rule we would not be warranted 


in substituting our judgaent for thet of the jury *hich returned the 


verdict. 
The judgment is therefore affirmed, 


JUDGMENT AFFIRMED. 
WILSON, P.J. AND FRIEND, J. CONCUR, 
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Opinion filed Jmme15, 1931 


MR. JUSTICE HEBEL delivered the opinion of the court. 

This case comes before this court oh motion of the 
appellees (plaintiffs belew) to strike the bill of exceptions from 
the record and for an affirmance of the judgment rendefed againet the 
defendsant in the Munioipsl Court of Chicago. 

From the record it appears that the plaintiffe filed 
a Pirst Class action in the Municipal Court of Chicago, to which the 
defendant was made a party, and upon the trial, on Mzy 23, 1920, the 
court entercd a judgment for $1,167.80, from which judgment the 
defendant appeals to this court, 

On the same day an order was entered by the court 
allowing the defendant sixty deys within which to file ite bill of 
exceptions, On the sixtieth day, which was July 22, 1930, the bili 
of exceptions now filed as a part of the record in this court wes 
presented to John J. Rooney, Judge of seid court, and the following 
appesrs as noted on the bill of exceptions: 

*The above and foregoing bill of exceptions pre- 

sented to me this 22nd day of July, 1930, during the absence 
of Judge Albert §. George on vacation,* 
Thereafter, on the 15th day of September, 1930, the same bili of 
exceptions was tandered to the Honorable Albert 8. George, one of 
the judges of the Municipal Court, who presided at the trial and 
Signed and certified the same and ordéred it filed nunc pro tung 
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as of July 22, 1930, as 


It is the contention of the plaintif® that the bill 
of exceptions is not properly in the record and should be stricken 
from said record by this court, for the resson that it was not signed 
or certified by the judge before whom the couse was tried within the 
sixty days allowed in the order of May 23, 1930, and that no statutory 
reason was made to appear to cure thie irregularity. ‘ection 81, 
Ghap. 110, Cahill's Ill. Rev, St. provides, in part, as follows: 

* * * * in case the judge before whom the cause has here- 
tofore been or may hereafter be tried, is, by reason of 
death, @ickness, or other disability, unable te* * * * 

allow and sign a bill of exceptions * * * then the judge 

who succeeds such trial judge, or any ether judge of the 
court in which the cause wea tried, holding such court 
theresfter, * * * shall aliow and sign a bill of exceptions." 

The Supreme Court in the ease of People v. Rosenwald, 
266 ill. 548, construed this provision of the statute with reapect 
to when under its terms it is proper to present « bill of exceptions 

to a judge other than the trial judge, and the court uses this 
language: 
*Iit has been held that the words ‘other disability’ in 
the phrase 'by reason of death, sickness or other disnbility® 
should be construed to be a physical or mental disability 
of like character to death or sickness, by which the trial 
judge is disabled from the performance of judicial functions, 
and his absence from the district or cireuit, merely, does 
not authorize the allowance and signing of a bill of 
exceptions by another judge." 

This decision is controlling and was followed by the 
Appeilate Court in Schwarts v. Brinke ity express mpan 
196 Ill. App, 361, and Koseal v. Holfson, 215 Ill. App. 1. There was 
he recital of facts when the bili of exceptions was presented to 
Judge Rooney, except that he signed it during the absence of the trial 
judge on & vacation. This is not « sufficient recitation to bring 
it within the terms of the statute, and the record is equally silent 
as to any recitation of facts why the bill of exceptions was not 
presented within the time fixed in the order sllowing the filing when thi 


Bume pro tunc order was entered b; the trial judge, Albert 5. George. 
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The only thing that this court can do is to allow 
plaintifs% motion to strike the bill of exceptions from the 
record, and we quote from the language used by this court in the 
ease of Koseal v. Wolfson, et sl., 215 ile App. 1, in support of 
our position, in these words: 

*In view of the rulings on this subject, the seeming 
harshness of the situation is one that can be obviated 
only by proper recitals made by the judge to whom the 

bill is presented or otherwise preserved in the record, 

or by recourse to the legielature. But the statute besring 
on the subject cannot be eatretched to cover « situation 
like this, even if the explanation could be deemed ae 


setting forth such » ‘disability® as is contemplated by 
section 81 of the Practice Act (J. 4 Ay Por. 8618), 


(See Rosenrald case, supra, pe 553.") | 

The defendant suggests that this motion was not made 
in apt time, for the reason that it wes permkted to file its 
brief before this motion was made, and ecsils to our attention facts 
thet are not a part of the record, %¢ oan consider only such facts 
as appear in the record. The bill of exceptions is therefore 
stricken from the files, 

Aa none of the assignments of error rest on the 
common-law record, the judguent must be affirmed, 

JUDGMENT AFFIRMED, 

WILSON, P.J. AND FRIEND, J. CONCUR, 
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TORY TALLARIOO, \_@ APPEAL FROM 
Appellee, ) 
) MUNICIPAL COURT 
Ve ) 
ONION ASSURANCE SOCIETY, LI¥ITED, OF GHIGAGO, 
GF LOSDON, ENGLAND, & corporation, ; 
©) ¢.. by TF > ¢6) >» = 
Appellant. Re VS Ry oe ca ) J eD e5 


Opinion filed June 15, 1931 


UR. JUSTICE HEBEL delivered the opinion of the court, 

This is a first-class oase filed in the Municipal 
Gourt of Chicago by the plaintiff against the defendant to recover 
under a fire ingurance policy issued by the defendant for adieged 
loss by firs. The crse was tried before the court and a jury, and 
resulted in a verdict in favor of the plaintiff in the sum of #1500, 
upon which verdict judgment was entered after motions for a new 
trisi end in arrest of judgment had been overruled. From this judg- 
ment the defendant prosecutes this appeal, 

The plaintiff's original stetement of claim, filed 
on November 30, 1926, alleged, inesubstance, that the defendant, on 
October 44, 1925, in consideration of « premium of $27.45 paid by 
the plaintiff, made and delivered to the pleintiff ite certain 
insurance policy, Noe 66564, for $1590, insuring plaintiff againat 
all direct loss and damage by fire to the contents of premises 
occupied by pisintiff, in a brick building known as 524 South Kobey 
Street, Chicago, Iliinois, consisting of furniture, fixtures, 
gtoceries and butcher supplies; that the pol#éy covered the proverty 
@uring the term commencing October 24, 1925, at noon, and ending 
Gotober 24, 1926, at noon; and thet during the term of the policy, 

_ OB January 12, 1926, from causes unknown te the plaintiff, the plaine 
| ‘tiff euffered a direct loss by fire to the property located in the 
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premises aforesaid, and that the property was of the value of $3,000, 
it is aleo alleged that the plaintiff gave direct 

and immediate notice of the loas to defendant on or about January 13, 

1926, and stated the amount and value of the property damage; and 

defendant received said report and proof as 4 satisfactory proof of 

loss for said claim and fire, and that he compiied with each and 

every requirement, condition and agreement in the policy contained 

and required to be performed, excepting only such as were waived 

by the defendant. 

Motion to strike this stxtement of claim wan denied 
and defendant afterwards filed an affidavit of merits thereto, 

On January 21, 1950, plaintiff, by leave of court, 
filed an amended steteaent of claim) which contained the same alle- 
gations as the original statement of claim, except in relation to 
the matter of giving notice end making proof of less. As to those 
matters, piaintiff alieged, in his amended statement of claim, thet 
he gave direct and immediate notice of the loss to the defendant on 
or about January 15, 1926, and stated in detail therein the amount 
and vaiue of the property destroyed; that in, “the latter part of 
February, 1926, piaintiff demanded payment of the benefits under said 
policy, and thereupon the defendant accused the piaintiff that the 
fire was caused by the direct act of the plaintiff; that because of 
the refusal of the defendant to pay the moneys due under its policy, 
it did not become necessary for plaintiff to give notice to the 
defendant of the oeocurrence of the fire or file proof of loss as 
required in and by said policy." 

Defendant's affidavit of merits denied issuance of 
any policy in the terms stated, and denied substantially o11 other 
averments of the amended statement of claim, including the extent 
and amount of logs; and further alleged that the policy was void 
because of a chattel mortgage on the fixtures; thet the ection was 
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not m@inteineble because not commenced within twelve sgonths efter 
the fire and that the lose by fire wes the result of the willful 


and intentional act and procurement of the pleintiif, 

The evidence of the plaintiff was substantially ae follows: 
fhat the policy issued by the defendant, dated OGotober 28, 196, 
payable to the plaintiff in the event of loss by fire, was offered 
and received in evidence over the objection of the defendant; 
the the pleintiff closed the store about 8:30 or 8:45 on the 
night of January 12, 1926, securely locking the doore; went 
to his lodging house and ate dinner, and then went to ®& union 
meeting #bout two milee from the store, where he remained until 
between 10:00 and 11:00 o'clock at night, 2nd then went home, 
arriving there “bout 12:00 o'clock midnight; thet he did not 
return to the store after leaving there between 8:30 and 8:45 
in the evening, ond thet he first heard of the fire about 
1:00 o'clock on the worning of Janusry 13, 1926, when some 
police officers came to his room and told him thet there hed been 
a fire in his store, which started about 14:50 «+ it., and cherged 
him with having set fire to the premises, ond placed him under 
arrest; that on Jamusry 14, ar 15, 1926, one Or, Henry Renkin, 
a friend of the plaintiff, telephoned the defendant's agente, 
telling thea that there had been & fire in the estore; that on or 
about the 2nd or 3rd of March, the plaintiff, for the first time, 
went beck to the store, remained a few minutes, and afterwerds, with 
his friend Ur, Henkin, went to the office of the agents and demanded 
payment for the loss, and thet the agente denied liability; that 
at the time of the fire plaintiff hed on hand & large quontity of 
stock, the velue of which wee testified to upon the triol, end 


appeers in the record. 
The defendant's evidence is to the effect that on 


the night in question Emmett MoHugh, ® pdlice officer of the City 


who 
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of Ghicago, testified that together with police officer Touhy, he 

was in an automobile, driving west on Harrison street; that when 

the aachine neared the corner of Harrison and Robey streets, which 

was about 12:50 A. We on January 13, 1926, he sew # man closing the 
door of the seat market on the northwest corner of the intersection; 
that he tried the door after the man had gone, and found it locked, 
and upon looking inside saw 4 small fire in the center of the store; 
that when the witneas turned around he saw that this man had 

started to run; that he turned ¢ast at Gongress street, and the 
witness then lost sight of hia; that « few minutes after they 

arrived at the corner of Kobey and Congress streets & squad of 
detectives arrived on the scene, and some of them joined these 
officers; that they found tracks of this man in the snow; traced him 
to his lodging house, and there foumi him in bed; that they sew 

his wet shoes, aiso his overcoat and hat, aii of which were identified 
by the witness; and thet they then visced him under arrest. 

It appears that the damage caused by fire was slight; 
that the fire was extinguished by the fire department by using hand 
pumps. It was denied by witnesses for the defendant that the elain- 
tiff notified any of the agents of the defendant regarding the loss; 
that the plaintiff never appesred in the office of the agents in 
the early part of March and demanded payment for the loss, but that 
Some three or four months later the plaintiff did come to the office 
and make inquiry sbout the matter, and me told that they knew 
hothing about it, and it was suggested that he go and see the 
adjuster who had been interested in the logs on the building, and 
that he might know something about it. The plaintiff called upon 
the adjuster the same dsy and was told by him that the loss had 
never been given to him for adjustment, and that he knew nothing 
about it. 

In rebuttal the plaintiff denied that he was at the 








«om 
af .Yduol teeltte wetlog Atiw ‘xeddenod tadt bettstaet wogeetta te , 
wotie taxi jenonds ‘Roeistsd ae seae galvied al kona us | aa ak preg | 
doide ,etearts vedas hoa abelree te tamzon o4¢ bevsen snidon a odd 
edd guisoio maw # wao ad .Ot0L 81 yreumet ao i od 818k tuods wow 
“[Rokdesetetal edt lo reMrED foowttsom wAt ao texttan ‘gron oie te t0ob — 
abexonl $i bawet box <8OR bad asm edt wodhe t0ob ‘edt beled od aode 
ierore edt to xedave ed? az exit Liame 4 wae ehiows ‘patttoos soc bet 
bad cae eld? ted? wee ev hawots bedned waa bw edt moda 
odt has ytostte eanenne +h #eneibentad on dadt at ot “Beduane 
xed? teits setumin wot 3 fads joid Yo tdyde jeol dé cbdaete 
te haupa & ageorte esotya00 nas yador te temeoe add te boviesa 
sued? bemiol meds te ena bas yenene oat ae devitrs vovidoeeb 
ais beaowd rons od? at mou eidt Yo esloert bemt yodd sade pusee! 
| wae yout gate jing at mtd suet onedt Ons wowed galgbel abd ob 
| beititasbs exow dotdy te iis sed bac toporeve vid ouhe reoails en ake 
ie steorss tohaw wid beoaig asd? yest tod? bas jaeeaty oe 
| itdghte Say @Ti2 Yd beawee agamab ods ed aru9caa +h a | 
hesd gates yo tapstraged ex2t ode teeta ct at fa 
~absly odd tad2 tuebaeteh ods s0% eeoventiy Wi betas son #1 cam 
isook ott gaitaeget Geshastak oft te ataeys et to "pasenieen tae 
th etaege eft to epitie. ast at bagemags tere Tidatalq edi tet 
tact fut .eeol od? vot saomyag Sebunand has derek to ¢uaq yiuse ent 
oaktto edt of mon bth ttitadale off reds edtnem twet xo vend 
wend wrt sadt, Dict een doe stotton, 96? twode yatupat eden bus 
“odd 90m ban og od fade betenzaua son 94 bax 92 tuods yatdton 
han akdLind edt ao eel adt ot Reseoxntal seed bax oe xeteutha 
nogy Pasion Yttatalg edt .t2 tote yatsrouoe woud ones 
Bed weet od? Spebraaciiatl utihssninemosipiagiien 

















rss 
























We Mast i eke a gill ai Beh ee to ORR Ae SE naa oR 


od? ¢e ewe of tot beaiaoh rusmaig os estos al 





- § = 
store at 12: 30 A. Me on January 15, 1926, as testified to by 
officer McHugh. 

There was also offered in evidence by the plaintiff 
a weather bureau report, to which objection wis sade and from which 
it appesra that there was a slight snow fall on the night in question. 

4 In addition to the policy of insurance of the 
defendant there was a policy of insurance on the same property issued 
by the Newark Fire Insurance Company, paysble to the plaintiff in 
the sum of ©1500 in the event of lose, 

In the oase before us, the defendant makes the con- 
tention thet the cause of action set forth in the amended statement 
of claim was barred by the provision of the policy that no action 
thereon for the recovery of any claim shall be sustainable unleas 
commenced within twelve months next after the fire; that the plain-e 
tiff proceeded on the theory of making proof of loss, which the 
defendant accepted as a satisfactory proof of loss, and in the amended 
statement of claig, the piaintiff proceeded on the theory that the 
defendant denied liability and wived the making of the prover proofs 
of losa, which amended statement of clisim states = new or different 
cause of action. 

This question was before us in the case of Tailaricoe 
ve Hewark Fire insurance Company, General Musber 34430; in the 
Opinion we stated: 

"It is well to heave in mind that the plaintiff 

alleged in the original statement that he complied with each 
and every requirement of said policy, except only such per- 
formance 2s had been waived by the defendant. The rule uni- 

formly snnounced has been that if additional counts in a 

declaration state & new cause of action or a different cause 

of action from that originally stated, » plea of the statute 

of limitations is « In the instant case, however, per- 

formance in the filing of a notice and proof of loas was 

excused by the denial of liability for the loss by the defendant. 


This evidence of waiver would have been competent under the 
piaintiff's original statement of claim, Thet being so it 


Cannot be logically or truthfully said that the amended 
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stotement of claim stated a different cause of action. 
The amended statement made specifie that which was alleged 
in general terms in the original statenent of claim 
ene Ve 189 lil. 3273. Ye 
conclude, erefore, at the ng of the amended 
statement of claim was not barred by the policy limit- 
ation of one year.* 
and in the instant case we wiii follow thet conclusion, ae controlling 
in regard to the question which is again before thie court, 

Over the defendant's objection, plaintiff introduced 
in evidence plaintiff's Exhibits 5 and 9, inelusive, being the recerd 
and complaint for preliminary exeminstion of plaintiff in the 
Municipal Court of Shicago on a charge of arson, showing thet the 
state's attorney had entered a nolie prosegui to this complaint after 
it wes filed; and also the record in the criminal case against the 
plaintiff in the Hunicipsi Court of Chicago, and information filed 
and proceedings had thereon, charging plaintiff with malicious injury 
to the property of another, and the opinion of the Appellate Sourt, 
in which opinion the court reversed the cenviction of the plaintiff 
upon thet charge, and remanded the ceuse. 

The defendant suggests thet what criminal preceedings, 
if any, were hed or taken against the piaintiff, or the result of such 
criminal proceedings, were wholly immaterial in this case. ‘hile the 
Suggestion is made, no citation of authorities was presented to the 
court. 

From the authorities, the general rule supported by the 
great weight of authority is to the effect that a judgment of con- 
vietion or scquittal rendered in a oriminal prosecution cannot be 
given in evidence in a purely civil action, to establish the truth 
of the facts on which it was rendered, 31 A. l. &, Annot. 26%, cites 
& great number of cases in support of this rule, among which the 
following are from this State, 

Gorbley v. Wilson, 71 iil. 2098, 
Sehreiner v. High Court, 35 111. Avp. 576, 


lilinois Central R.R. Co. ve gairk, 51 Til. ADDe 607. 
Young v. Gopple 52 Ill. App. 547. 


Eitterman v, People, 181 x 
Watson v. Kammeier, 203 a ge o> 
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«Feo 
The purpose of this evidence offered by the plaintiff 


was to show that he was charged with orime and in the one case the 
finding thot the piaintiff was guilty wae reversed by the Appellate 
Court; and in theother, the case was dismissed by the State's 
Attorney on behalf of the People, and therefore the jury might infer 
from these facts that the plaintiff was not guilty of the charge made 
that he caused the fire in queation. 

If the loss was the reguit of willful and intentional 
act and procurement of the pinintiff, the defendant had the right 
to offer this defense in the case now before us, and it assumed the 
burden of establishing the plaintiff's guilt notwithstanding the 
_ Feversal of a crime charge by the Appeliate Sourt, or the order of 
molle prosequi entered in the arson cases. No doubt these exhibits 
influenced the jury in passing upon the question whether the fire was 
caused by the willful act or procurement of the plaintiff. The 
defendant in the instant case wis not a party to the criminal pro- 
ceedings, 2nd therefore could not take part in the trial to which it 
was a stranger. The resuit of the prosecution in both of the 
eriminal cases, if any, did not bind the defendant here. fhe question 
of fact involved herein is a close one, 2nd &% was error to sdmit 
these exhibite in evidence, as they were prejudicial. 

Other questions have been raised on this appeal, 
but in view of the fact that another trial of the onse is necessary, 
we will sot pass upon them at this time. 

For the reason that the admission of these exhibite 
was prejudicial and reversibie error, the judgment is reversed 
and the cause remanded, 

REVERSED AND RUMAUDED, 

WILSON, P.J. AND PRIZED, J. CONGUR, 
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ANDERSON AND LIND MANUFACTURING ~— APPRAL FROW | 
GOMPANY, 





Appellee, GLACUIT 
Ve 
QOO0K COUNTY. 
MIGHAEL BUSA, et al., (Madison 
& Kedzie State Sank, Trustee, 


Appellant. fra? te U od 


Opinién filed June 15, 1931 


MR. JUSTICE HEBEL delivered the ovcinion of the court, 

The Madison & Kedgie State Bank, as trustee, one 
of the defendants .tn the court below and the apyeliant herein, brings 
this appeal from a decree in favor of the complainant, Anderson and 
Lind Manufacturing Company. The decree established a mechanic's 
lien in favor of the complainant for the amount of $4,026.70, with 
interest at the rate of five per cent from March 29, 1928, and 
was besed upon a report and recomuendations of a Master in Chancery, 
to which objections and exoeptions were filed and overruled. 

The complainant filed its bill of complaint on May 
ll, 1928, in which it charged that the premises therein described 
were owmi by George Florence and Shirley Florence, his wife, and 
that they entered into 4 written egreement with Micahel Busa, as 
general contractor, whereby he agredd to erect a building on said 
premises. thereafter Gusa entered into a written contract with the 
Complainant, by which the compiainant agreed to furnish mili work 
on said proposed ia for the contract price of $9,009, of 
which 85 per emma to be paid from time to time, and final payment 
made 90 days after the inst delivery of materials; that the last 
delivery occurred on October 15, 1927; that on December 13, 1927, a 
Subcontractor’s notice of lien was served upon the owners, George 
Florence and Shirkey Florence, his wife. 


x i. 
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The bili alse makes certxin parties defendant as the 
unknown owner or owners, holder or holders of certain notes seoured 
by and deseribed in each of itwo jJeeds of trust from George Florence 
and Shirley Florence to the Madison @ Kedsie State Bank, a corporation, 
as trustee, who had, or claimed to have, some intereat in and te 
said premises, which interests, if any, were subject and subordinate 
to the rights and iien of the complainant. Attached te the bill is 
an affidavit that the names of the owners are unknown. A summons in 
chancery was issued and returned by the sheriff served on cortein 
of the defendants. On September 18, 1929, the complsinent caused an 
affidavit of non-residence to be filed as to certain of the defendants. 
On BHovember 15, 1929 an anewer was filed by the defendant, Medison 
& Kedzie State tank os trustee to the effect that it wae trustee under 
tro trust deeds securing an indebtedness aggregating $105,000, which 
was valid and outstanding, and claiming that the lien of ewaid trust 
- deeds and the bonds outstanding thereunder were superior and para- 
mount to the right title and interest of the compizinant, and that 
the bill of complaint was not filed in apt time. 

It is first contended by the defendant before this 
court that the defendants as the unknown owners or holders of certain 
notes secured by and described in each of the deeda of trust in 
question were not legally made parties defendant and were not properly 
before the court, and thet the decree therefore is erroneous in 
adjudicating their several interests. 

From the record it appears that the Madison 4 Kedrie 
State Bank, as trustee, w2s authorized by the trust deeds to appear 
and answer for the unknown owners or holders of the notes, and 
@id file an answer, in part, as follows: 

"Further anewering this defendant saye thet in both 


of said trust deeds above sentioned, it was provided that 
this defendant should be deemed & represents ive of the bond- 
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holders and that in any action, suit or proceeding affecting 
the seid bonds and trust deeds, thst it should not be necess- 
ary to make any bond holder or note holder 4 party, but 
that this defendant should be deemed a representative of 
their interests therein and pursuant to the terms of said 
trust deeds, thia defendant files herein its answer in its 
own behalf, as trustee, under the said trust deeds and 
also in behalf of the various owners and holders of the bonds 
and interest thereby secured, aggregating on this day the 
sum of £105,000.00 and interest thereon from August li, 1937." 

The Chancellor had jurisdiction of these defendante, 
upon the filing of this answer, for 411 scurposes, and the defendant, 
Medison 4 Kedzie State Bunk, trustee, is not in 4 position ot thie 
time to raise the question of want of proper service upon these 
defendants. 

We are of the opinion that this trustee was sauthor- 
ized, under the terms of the truest deeds, to appear fer and on behalf 
of the holders of the bonds and notes, and that the question of 
defective service by publication need not be songidered, 

We agree with the defendant that as a rule a eub- 
conttactor cannot amend his bili of complaint by stating « new cause 
of action, et any time subsequent to the four months period of 
limitation after the date of final payment, but whether this rule is 
pertinent will appear from the piesdings in the record. The original 
bili was filed on May ll, 1928, in which it wae charged that the 
final delivery of materials was made on Cotober 15, 1927, and that 
final payment was to be made 90 days after the last delivery, which 
would make the date of payment Januzry 15, 1928. The filing of 
this bili of complaint was within the statutory time limit provided 
by the limitations of the Mechanic's Lien Law, Chapter 82, Sec, 33, 
Gahill's Ill, Kev. Stats. After the original bili was filed, it 
was amended on January 16, 1939, so as to change the date of last 
delivery of materials from October 15, 1927, to March 29, 1928. This 
Smendment does not state a new cause of action, but relstes -— to 


the date of the filing. ‘The bill of compiaint was filed in apt time. 
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The Supreme Court in the case of Materinl Service Jorp. v. Ford, 
‘$41 Ill. 80, in its decisicn held thet the complainant had four 
months from the date of payment within which to file ite bill of 
compisint, and in that opinion the court said: 

*The words ‘within four months after the time thet the final 

payment is due the sub-contractor’ are not albiguous or of 

doubtful meaning, and there is nothing in the way of context, 

hardship or absurd consequences which requires or permits 

imputing to the pisin language a wenning which it does not 

exprese «nd will not Year, Final payment was not due pinin- 

tiff in error from Blakesice untii July 10, 1924, and the 

bill filed withbn four months thereafter was in ample time. 

4s to reasons of policy suggested by defendants in error 

why the period of limit:tion shouid begin with the last 

delivery rather than when the last payment becomes due, it 

is sufficient to say that such cuestion ie for the legis- 

lature and the argument should be addressed to it rather 

than to the court,.® 

The point is made thit Shirley Florence wise not 

personally served with a sub-contractor's notice, and therefore her 
interest cannot be made subject to the lien in this cass. fhe facts 
are established in the record that George Florence and Shirley Florence, 
his wife, were the orners of the premises in question. ‘The iiaster 
in Chancery in his report found that Jeorge Shirley ens served with 
such notice, but the report is silent ss to personal service of notice 
upon Shirley Florence, one of the defendants. The court decree finds 
that ail of the material aliegations in the bill of complaint were 
duly established. The bill charges that such a notice was personally 
served upon George Florence and Shirley florence his wife, which 
fact is fully established by the evidence in the Master's certificate 
of evidence filed inthis proceeding, wherein it appears thet Ole A. 
Anderson, 2 witness for the complsinant, testified that he served 
Such a notice personally upon George Florence and Ghirley Florence, 
his wife, on December 123, 1927, The question therefore arises whether 
the finding of the Master in Chancery upon the question of the service 
of this sub-contractor's notice is binding upon the court so that it 


may not consider the facts as they appear in the reeord, and does the 
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finding of the Master in Ghancery bind the Chancellor in the sbsence 
of an objection or exception to the Master's report? Wolfe v. 
Bradberry, et al., 140 lil. 578., determines this question where the 
court in its opinion said: 
| "Appeliant contends, that the court could make 

no other findings than those set forth in the master's 

report. We know of no rule of practice, which forbids the 

Court to wake additional findings upon the coming in of the 

master's report, besides those set forth in the report, 

if the evidence accompanying the report warrants and 

supports such additional findings. The court is not 

confined, in its review of the evidences, to the sere onestion 

of ascertaining whether the exceptions filed te the report, 

or any of them, should be sustained. hen the master's 

report is returned into court, the party objecting to it 

may file exceptions, ‘hapon the hearhng of which the vhole 

evidence is brought forward, snd passes in review before the 

court.’ (WeGlay, Admr. ve. Norris, 4 Gilm 370.)* 

The defendant does not charge the compisinant with 
fraudulent conduct, but contends that where the complainant ond 
the bondholders are innocent of wrong-doing the leas aust fail upon 
the compiainant, who failed to notify the trustee bank that its clein 
was unpaid until May 11, 1928, when the bill of complaint was filed 
and after the funds were paid out by the trustee. This contention 
is not borne out by the record. Philip Kent, an officer of the 
defendant bank, testified that he was advised on cCeptember 79, 1927, 
that there was due the complainant the sum of °4,000 for materials 
for the compietion of the rork upon the buliding in question, and of 
this the bank had knowledge through its agent ‘ent. 

The defendant urges that the deoree does not, ag a 
matter of law, establish that the comphainant hed a lien prior to the 
to the lien of the bondholders. ‘here is 2 finding in the decree, 
however, which ansrers this contention. it is as follows: 

*that the said severel iiens of the complainant and ssid 
intervening petitioners, are of equal priority between 


themselves, and that said liens are in all respects prior, 
superior and paramount to the rights, title and interest 


of all parties defendant to this case and sll p»rsons 
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claiming by, through or under them or any part thereof," 
Having considered the record in this onse, we find 
no error such as would justify a reversal of this deeree, and it is 
aceordingly affirmed, 
ORCRER AFFIAMED, 


WILSON, F.J. AND FRIEWD, J. DONCUR, 
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EUGENE LUPWAN, BEN BYCHER and 
MANNIE WASSERMAN, for sag use 
of R. Sukert, 
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APPELLANT, / f 


CAREFUL GLEARERS, LHCe, a COorpes 





cy & cy 
APPELLEE. I NF F 


Opinion filed dune15, 1931 


BR. JUSTICR HEBRL DELIVERED THE OPINION OF THE COURT. 
This is an appeal from an order entered by one of 
the judgas of the Municipal Court of Chieago vacating a final judgment 
rendered against the Careful Cleaners, Inc, after aore than 70 days 
had passed from the date of the rendition of the final judgment 
to the date of the filing of the petition. 
The plaintiff in this oase having obtained a judgement 
in the Municipal Court, filed an affidavit for garnishee guamons 
with the clerk of the court, and thereupon » summons was duly issued 
and served on the Jareful Cleanera, Inc., a Cinna On 
February 10, 1930, the return day, the garnishee failed to appear 
and answer, and a conditional judgment woe entered agninst it for 
the sum of £170. and costa, together with an order for the issuance 
of a writ of scire facias, which writ was thereafter issued and 
served on the garnishee and made returnable on March 7, 1930. On 
the return day the garnishee failing to appesr in snewer to the 
writ of scire facias, the court entered a final judgzent against it. 
It also appears thet on May 21, 1920, after more 
than 79 days had passed since the entry of the judgment, the 
G@rnishee presented its petition to vacate the conditional and 
final judgment. Leave was given to the plaintiff to file « counter- 
affidavit to the petition, and upon filing such affidavit the 
Gase came up for hearing. The court heard the evidence offered on 
_ Behalf of the garnishee corporation and the plaintiff. The 
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testimony of S. Kosovski, president of the garnishee corporation, 
was to the effect that upoh being served with the garnishment» ' 
summons, he telephoned Harry Tobin, attorney for the plaintiff, ond 
told him that Lufman, one of the judgment debtore, was no longer 
in the gernishce's employ, and asked whether it would be necessary 
for him to go to court; thet Tobin stated that in view of that fact 
if a registered letter were sent to him setting forth the facts 
given over the telephone, the gernishee need not appesr in court; 
that Kosovski, in pursuance of this conversation, sent a registered 
letter to Tobin. Kosovski further testified thet sometime later 
the garnishee was agnin served vith a summons (sire faciags), which 
was brought to his attention by kaplan, the vice-president of the 
garnishee corporation; and that on May 12, 1930, upon receipt of 
a letter from the firm of Kessler, Tobin and Milier, advising the 
garnishee that a judgment had been entered against it, he first 
consulted his sttorney reiative to the mtter. Kosoveki further 
testified, over the objection of the piaintiff, that Lufman, « 
judgment debtor, worked for the garnishee in 1928 for a period not 
exceeding & weeks, and that the last time he werked wae on October 
27, 1928. Over the objection of plaintiff's attorney, the Sourt 
permitted to be introduced in evidence a check stub marked 
Defendant's fxhibit 3, to prove the last day thet Lufman vorked for 
the garnishee; the witness further testified that he did not eall 
up Tobin at the time the garnishee was served with the acire facias, 
and thet he did not go to see a lawyer with reference to this writ. 

Plaintiff, on the other hand, offered as «1 whtness 
Harry Tobin, who testified that Kosoveki did onil him on Febryary 
6, 1930, relative to the garnishment summons returnable on February 
10, 1930, and that he told Kosoveki that it would be necessary for 
the garnishee to appear in court; that a letter would not be 
sufficient in Wiew of the fact that he had an application from 
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Lufman in which the etatements made therein by Lufman did not 
correspond to the representstionsa mde by Kosovaki. He further 
testified that on the return day of the garnishment, he received a 
letter and upon his appearence in court presented the Letter to the 
judge presiding, stating that he did not deem it = sufficient anewer 
to the garnishment summons, and requested that a conditional judgment 
be entered against the garnishee. 

There is no controversy between the parties that the 
petition to vacete a judgment in the Municipsl Gourt after the 
expiration of 30 days from the entry of the judgment amounts to « 
ner suit, and the petition stands as a declaration presenting new 
issues. The petition as 2 declaration must allege such feots as 
would permit « court of equity to interfere with the enforcement of 
a judgment, where the judgment debtor cowld not avail himself of 
his defense at law for the reason that he was prevented from so 
doing by the fraud of the opposite party, or by accident or mistake 
wnmixed with fault or negligence on his own pert. 

The contention is made by the plaintiff that the 
garnishee neglected to avail itself of the protection of the law, 
but on the contrary boldly disregarded its process, and after sore 
than 70 days from the date of the final judgment first sought to 
assert its defense, The facts in the instant case seem to indicate 
that the garnishee has a defense to this action, ond it alee appesre 
thet 2 telephone conversation was bad prior to the date when the 
Conditional judgment was entered, and ae 4 result of this conver- 
sation a registered letter was mailed to the pleintif? and produced 
upon the trial of the issues involved in this proceeding by the 
plaintiff's attorney, which is in part ae follows: 

"Wish to inform you that Sugene Lufmean was in our employ 


for about two weeks, and that was about = year ago. As 
we do not know where he is now employed, beg to remain." 
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The question whether the writing of this letter created an 
assurance thet the gernishee need not teke any further steps in the 
litigetion induced by the telephone conversation with the attorney 
was for the court. 

These facts are the aubject of the controversy in 
this lewsuit. The trisl court was in a bett«r position to pass 
upon the facts, the credibility of the witnesses and to weigh the 
evidence, ‘“e are restricted to the record in passing upon thie 
question, and can only act if the facts apvearing therein are 
against the manifest weight of the evidence, 

The questionof whether the garnishee acted with 
diligence is one largely of fact for the trial court to determine 
from the evidence produced in support of the petition, ‘fhe pre- 
sumption is thst in passing judgment wherein the exne is one before 
the court he will consider only the competent evidence in the 
record, 

In view of the conclusion that a trial is necessary 
im the gernishment proceeding in this easg, we will not cocment 
upon the evidence except as is necessary to pase upon the cuestion 
before us. ‘“e believe from an examination of the petition that it 
states sufficient facts to justify the court in considering the 
evidence offered by both sides and in entering the order appealed 
from. The order, accordingly is affirmed, 

ORDER AFVIRMED, 
WILSON, ?.J. AND FRIEND, J. OONOUR. 























~ f - Re 
ae heteeng retiet cide to Rmgt fern add restbe dé a. 2 - a 
edt ad eeite todeeot yar oXet fon bash vataionns bd? onde SOmetmal 

yorrsst sé aed d¢iw qolteeteracn Sredyalet sdf we peeuhal ‘it eee re 
ge 6 va not ‘a 
“pe yerbvexsnes eat to tospawe of? ore wtost donde OP HN) E 

“gear of Nek? Beoy potted 6 nt see Pi Sabet oe” ‘eng eee at 
odd dgiow of ine sonmantiv off Yo Whiilditbers odf padeet éd¥ Rode 
— gite wake sadeanq at Benes od! of bétoleeeet oxa of .eoaebive 
cncnia Aoeees tegen ga tele dasesth gametes | 
fe FS gl dha la ik ‘lla Wallin elk 
Yipee detec waduletey wld codeuds % nosteanp ead 9 O° 8 POP 
elie of duwdt Labid Ost xe? Moet te ylegabl nde ed sonsgilib aia 
 aokiy o48 sag ttidag edd Yo Ptoyque m2 boootexy ommeblve wie ee 
orertd sine ek iia “we mained ney wate at + at no il 
yrseseosn ef islet W dem? modawienos sd? Yo vere ee “soe ht 
taearon Jot Lite ow seen #26? ut gudonocty Fonadetaney oft mt | 

acitanw elf fog suoq of Yraesedes st ao tesoxs spHObeve 
$i ¢2dd apie deed ot Ye aoteenlsexe ax wert averted oF cag) 
49 gaProblesoe at frwon sd YLivau, of atest int 
‘Relseuae rabie edit yakvorae at ban eke déod ee tibestho ‘i 
) seein oi’ wéenucdon « a 
ea aa 

















SS RWVT TR ei ocho 


atv me OS oe ae Ta cr ee 


ye by al ; i 'e, sb aly * r Yea 7 
BA EI UR Cae Re eee ae 
Ns 5 CM Aor aed a 


rl 
ee f an 
f vance 


/ ) 
[  & 
34728 ha / 
PETER STAMPER, a Minor, by JOHN /’) / APPEDE’ FROM 


STAMPER, his father and next |. 
friend, 


Appellee, SUPERIOR COURT 
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CITY OF CHICAGO, a Municipal COOK COUNTY. 
Corporstion, ora yr an Po Q! 
fe OK J ' ons we: 


€ 


Appellant, 
Opinion filed Jume15, 193b 


MA. JUSTICH HEBEL delivered the opinion of the court. 

This is a suit filed in the Superior Court of cook 
Gounty by Peter Stamper, a minor, by his next friend, as plaintiff, 
against the City of Chicago, a mmicipsl corverstion, as defendant, 
to recover damages for personal injuries sileged to have been gus- 
tained by him. The case wae tried before the court and a jury, 
and upon the verdict rendered finding the defendant guilty end assese- 
ing the piaintiff's damages at $12,090, judgwent was entered, after 
a motion for a new trial was overruled. from this judgment the 
defendant appeals, 

The declaration sileges, in substance, that on © 
August 6, 1928, the pisintiff wae a child four years of age and too 
young to exercise any care for his own safety; thet he was walking 
siong and upon a certain public sidewalk of the defendant, alongside 
a fence in the rear of the Marsh Public Sehool building on the east 
Side of Escaneba avenue, a public street within the corporate limits 
of the City of Chicago, and when he reached 4 point about 100 feet 
from 98th street, in ssid City, « large heavy section of an iron 
fence weighing about 500 pounds, which the defendant had negligently, 
carelessly and improperly permitted and left to stand loosely 
balanced against a permanent fence surrounding the school property, 
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without fastening or safeguarding it for s period of many months 
prior to the happening of the accident, fell over upon the plaintiff 
and injured him it also alleges the giving of statutory notice 
to the City of Chiesgo of the accident. There was added to this 
declaration, by amendment on way 1, 1950, 5 paragraph alleging the 
relinguishment by John Stamper, the father of the plaintiff, ail 
of said father’s rights to recover from the defendant for ali moneys 
expended for medical, surgical snd hospitel treatment of said plain- 
tiff resulting from the injuries or alleged negligence averred in 
the declaration; and that said father also relinquished to his son 
ali his, said father’s,rights to hés son's wages and earnings during 
his minority and the right to aue and recover from said defendant 
and all others for all losses or diminution of eid wages or 
earnings resulting from said injuries, to which declaration the 
defendant filed a ples of the general issue ond a plies of non-owner=- 
ship, non-operstion and non-control. 

fhe facta in the record are substantially that this 
plaintiff boy wae with his mother on the date of the accident, 
August 6, 1928, thet while walking upon a sidewalk in the rear of the 
Marsh School on the east side of Escanaba avenue, about 100 feet 
from 98th street, a large heavy section of an iron fence, which 
hed been unfastened and was leaning upon the fence surrounding the 
school property next to the sidewalk, fell upon and injured the 
plaintiff. this section of fence had been unfastened and removed 
from the permanent fence some months before the accident happened. 
The only conflict in the evidence seems to be 2s to the position 
of this loose section of fence at the time of the sccident, whether 
it was standing upon the sidewalk or upon the ground of the school. 
It is contended by the defendant that the declaration 
is insufficient to support the judgment. The declaration, in 
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substance, is made o part of this opinion and it vill not be 
necessary to repeat the aliegation upon which the plaintiff's case 


is predicated. The record a= a that no demurrer waa filed by 
made 
the defendant, nor a motion/in arrest of judguent after the verdict, 


We held in the onse of Fleming v. City of Ghicaxo, 
360 Ill. App. 496, that the rule is thet pleadings before judgment 


are most strongly construed against the pieader, and that after 
judgment this ruie is reversed, and the pleading upon which the 
Judgment is based is liberally construed for the purpose of sustaining 
the judgment. In passing wpon this point, the court exid: 


"fhe rule by which pleadings before judgment are construed 
against the pleader efter judgment, is reversed and the 
piesading upon which the ju nt is baged is liberally 
construed for the purpose of sustaining the judgment. If 
the deciarstion states a cause of action, however defectively, 
or imperfectly, and the issue joined recuimes proof of the 
facts defectively stated, it is sufficient, and alth the 
declaration is dewurrable it will be sufficient to gu«tain 
the judguent after s verdict. ‘mith v. Sutledge, 323 Lil. 
150; Roumbos v. City of Chicage, 323 Ill. 70. The only plea 
filed at any time by the defendant is the general issue, and 
it is now too iate to urge thet which might have been cured 
by proper amendments. Parties exnnot speculate upon the 
result of a trial and reise the question of the sufficiency 
of the allegstions for the first time after the judgwent. 
The defendant is precluded from mmking the objection at this 
time. Ve & g 167 lll. App. 361. 

Ye are phe to agree ‘the contention of the defendant 
that the declaration does not state 2 cause of action, and 
we believe it is sufficient to sustain the judgment after 
the verdict." 


This rule is applicable to the declaration in the 
instant case in which is alleged a cause of action, and the 
Sllegations set forth in the declaration are sufficient to sustain 
the judgment. 

The defendant denies iiability, for the reason that 
the section of iron fence which it is claimed feli over on the 
Sidewalk and injured the plaintiff, was in fact at the time of the 
accident upon school property under the management and control of 
the Board of Education of the City of Chicago, » separate municipal 
entity. This was 2 question of fact for the jury and was passed 
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upon when the verdict was returned contrary to this contention. 
However, the rule is thet it ia the duty of the defendant to renove 
obstructions from public streets and sidewalks and to safeguard 
its streets for travel by persons upon them, In the case of Hanrahan 
v. Sity of Chicago, 289 Ili. 400, the Supreme Court in passing upon 


this same question, ssid: 


"The reight of suthority in thie country is, 
that where the duty of keeping the streets in reasonably safe 
condition for travel by pedestrians using due care, is vested 
in incorporated villages and cities, such duty recuires such 
municipalities to remove all obstructions and dangers below, 
on and above the surface of the streets that are dangerous 
to travelers thereon, and that such obstructions include 
dangerous awnings end other overhead structures or fixtures. 
For failure to exercise due éare in discovering and removing 
the same such municipalities are liable for personal injuries 
occasioned thereby. Inhabitants of Milford, & Alien, 










° e heciavation 404 a Sauseso? 
rulbd sroperiy in so hoiding.* 
Applying this rule te the facts, the defendunt is liable fer the 
injuries to the piaintiff, due to the fsilure of the Gity to remove 
this section of fence or to protect the plisintiff or passerby from 
danger after it had knowledge of its position on the sideralk, 

It is niso contended that the court erred in refusing 
to submit to the jury the defendant's interrogetories numbered one 
and teo. There are two reasons why this refusal was not erroneous. 
One is thet the record does not shor that they were submitted by the 
defendent to the plaintiff's attorney before argument, es is required 
by Chapter 110, Section 79, Gahili’s Ill. Rev. “tate. This provision 
has bean held by the Supreme Court in the case of FP. 0, 0G. ete, Ay, 
Go. v. Smith, 207 111. 486, to be mandatory, and that where a party 
te a suit requests a special finding, it must be submitted to the ad- 
verse party before the commencement of the argument to the jury. To 
the same effect ia the case of Chicago City Ry. Go, v. Jordan, 

215 Ill. 390. 
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The other reason is that the point was not raised 
in the trial court by the defendant's written motion for 2 new trial, 
and for this reason we are preciuded from considering the interroga- 
tories submitted by the defendant. Kehi v. Abram, 210 Ill. 218; 
Ottawa eto. Re Re Coy v. HoMath, 91, 111. 104, 

The defendant complains of the giving of the plain- 
tiff's instructions numbered one and two, which are as follows: 

"1, The court instructs the jury that a city of 

this state has the entire control over its oublic street 
and is charged with the duty to exercise reasonable care and 
@iiigence to have and keep its snid streets and sidewalke 
thereon in & reasonably safe condition for public use end 
travel in the ugsusl and ordinary manner.” 

"2, The court inetructs you that s city is 

obliged to exercise reasonable care and diligence to keep 
its streets and sidewalks reasonably exfe for public travel, 
and this is 4 duty the petformance of which it ean not 
delegate to any other corperstion or person who is not ite 
agent or servant," 

The oriticism made of these instructions is that ae 
the street or sidewalk in question was not defective in any particular, 
they are not applicable to the facts in evidence, The defendent, 
however, requested, and there was given to the jury, on instruction 
to the seme effect, in these words: 

"9. You are instructed that the Uity of Chicago 

is not an ingurer against accident. it is bound te use 
ordinary care to see that its streets are kept in a rexson- 
ably safe condition for ordinary travel thereon by persons 
using due care and caution for their own eafety; and if ~~ 
believe from the evidence thet the defendant did not fai 


to use such care then you should find the defendant, City 
of Chicago, not guilty." 


By these tro instructions of the plaintiff, and the defendant's in- 
struction , the jury were properly instructed. hile the instructions 
of the plaintiff are abetract in form, which the court could have 
properly refused, still in view of the fact that the seme principle 

is applied in the instruction of the defendant, there was no error 

in giving them. 
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We have examined the evidence upon the question of 
damages, which primarily was one for the jury, and we are not 
convinced by the argusent of the defendant that the damages are 
grossly excessive, The judgment in this case is for (12,000. The 
plaintiff, a boy four years of age, was injured in the sanner 
described, The iarge bone of his right leg was fractured and not- 
withdSanding treatment, there is deformity and shortening, and 
the evidence secms to indicate that certein nerves are impinged 
and destroyed and thet there is paralysis of the extensor museles 
of the ieg, and there is also e degenerstion of the nerves and 
muscles. The boy welke with a limp, due to the shortening of the 
limb, and the physical condition of the leg, according to the 
record, is permanent, This evidence fuliy warranted the verdict 
of the jury. 

We are not prepared to hold that the apneal to 
this court was for the purpose of delisy, and therefore will not 
entertain plaintiff's motion for statutory damages, 

There being no reversible error in the record, 
the judgment is affirmed. 

JUDGHENT AY FIRMED, 


WILSON, ?.J. AND FRIERD, J. CONCTIR. 





be 
J 
| 





oo & « 

Mo ng tosup ont megs gogahive adi bertmoxe avd on » ieee 
tom ets on bse avis edd get one Raw tidtsattg pide ssegensb 

are pagans eit tad? taebaoteb edé to argh ons “ boonies 
ad? 000,868 not ef eaae eiss ai tasmghuy ot sevkeagoxs ba omy 
asanen adt at benubat acw ,eae te wTAOY 0% ‘yod ry - he i 
-tost baw, betstourt eew gol tigix sid to dad agtad ont ——— 
— “suadaottode bas ywiarotss at stadt feond.sor8 gutbaseads te q 
shequsd es boveia atetron tude steokhat of muses somebive edt 3 

“ aatoeiw woenstxa 99 te aimeineay of ovMid tai kam DevenseND ban . 
bas sevien odt te aetdeseanyeb 6 eale at eundy had cgat edt te 

edt te galaotrods ont ot oh yquki @ dtis atian qed ed? solomon 
edt of gakbreoee eed ate %e fo bethoae lantayia one baa dont 
Pokbcor edt hemnoncew yldet soushive ott pane 1- ae 
 yiemuh edd to 


































“ef iseaga ed? ede Dlod of beungong ton one oF anaes 
"ton Lite exotorodt tae sWiOh Yo senguag odd 10? ace $2000 aldt 
ssogamnah Patatats sot soivon arrtatadady a kag: a9 

reoet oft ai tome oldleseves on gain erect : 
eames " hemendend Sok 


eae TaaeMEE 


oat pes yi 


pa ttoumee | 


PEND ad, Ld QR ORR yieagony 


‘ongconiaiiaan . eis ett Day CO De gee wares cuts, wok ag Bah biea. wik q 
cst gal ray Act 





34614 


vs. 


SAMUEL J, RICHKAN, HARRY RICHMAN 
and FRED J, RICHNAN, 
Plaintiffs in Error, 
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BR. /JUSTICE O'COREOR DELIVERED THE OPINIGN OF THE COURT. 


By this appeal the defendants seek to reverse a dee 
cree entered by the Superior court of Cook County which disuiesed 
the original and ecress-bills without costes, 

The record discloses that complainants, aa tenants, 
were occupying premises in Chicago and conducting a notel therein 
under a written lease in whick the defendants were the landierds; 
thet complainants were in default under the lease in the payment 
of rent and other matters, ‘fhe defendante were preseing for paye 
ment und on December 17, 1928, notified complsinante in writing 
that they had elected to terwinate complainants’ right te occupy 
the prenises without releasing them from liability to pay rent 
under the lease, On the next day defendants appeared at the 
hotel and sought to take possession and at the same time levied a 
aietress warrant on the furnisiings and fixtures in the hotel. 

At that time the complainant Menrath and certain of the defendants 
and their agents got into an altercation, one of the defendentes' 
representatives drew a pistol and threatened to shoot Menrath in 
case he did not leave the premises, and he was foreibly ejected. 

A number of defendants' representatives registered at the hotel 

as guests and when the trouble arose they assisted the defend- 
ante in ejecting Henrath from the hetel. 

A few days thereafter th» complainante filed their 


bill, praying for an injunction to restrain the defendante from 
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interferring with the compisainants in the manmagenent and eonduct 
of the hotel, and on motion of coxuplainante an order was entered 
restraining the defendants as prayed, Some tew days thereafter 
defendants, in compliacce with the injunction, vacated the hotel 
and it was re-occupied by complaingnts. Deferdunts anewered and 
filed their cross-bill praying for a mandatory injunction against 
the complainants and crosr-defendants, requiring thes to forthwith 
surrender up the pessession of the premises to the defendants and 
eross-compliainants an? te restrain the crose-comslainsnts frem 
damaging the presises and committing malicious misehiefr, 

the defendants! motion to dissolve the injunction re- 
straining them from interfering wits cemplainants' posecssion of 
the hotel and defendants’ motion for a wandatery injunction were 
beth referred to a master and later the mtire couse was referred 
te the master to take the evidence and muke up his report. Prior te 
the reference the cross-complaiianta were given leave to amend their 
bill im which they prayed that the complainants and eross-defendsanta 
be decreed to pay the amount found due on account of rent, «tc., to 
the ecross-complsinants, The master heard the evidenee and made up 
his report, dated April 19, 192%. 

In his report the macter stated that complisinante con- 
tended that the defendante foreibly entered the premises rith guns 
ené that complsinant Menrath was forced out of the premises at the 
peint of a gun by George Palmer, acting on the part of defendants; 
but he made no finding whether the contention was sustained by the 
evidence. In fact he made no finding at all on the contention 
stated, except that he found defendants did not use any more force 
than was necessary to obtain possession of the premises, and he 
Goncluded that the preliminary injunction issued against the defend. 
ants should be dissolved and defendants restered to peesession of 
the premises, and that the complainants and cross-defendants be 
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Teatrained as prayed in the crows-bili. The report was filed in 
eourt April 30, 1929, okjections of beth parties having been thera- 
- tofere overruled, On the same day an order was entered by agreonent 
ef the parities, tat the complainants surrender possesaion of the 
premises to the defendants by ten o'clock kay 1, 1929. The recerd 
discleses and the shancellor finds that the erder was earrled out 
and 4efendunts took possession of the hetel kay 1, 1999. In the 
decree it was further found that tie complainants were entitled to 
possession of the hotel and that the defendants, “their agaste and 
servants, Had threateied complutasnts and were by fores and decep- 
tien attaspting to take possession of ani¢ prewises and of the hotel 
business of said complainants contrary to the law;* that the tempo- 
rary inj mction restraining defencante was properly issued; that 

the defendants, prior to the time they filed their croms-bili, nad 
inetituted sult against the complainants te recever the rent which 
the defendants in the amendzent to thelr crass~-bill claimed to be 
due them; that by agreeuent on Kay 1, 19%, complaimsents surrendered 
the hotel to the defendants. Complainants’ exeeptione to the master's 
Feport were sustained and tie motion of the defendants te dissolve 
the temporary injunction was denied as was defendants' section for an 
injunction in accordance with the prayer of the eross-bili. it wae 
further found in the decree that the defeniants, in scceordance vith 
the order of April 30th, above mentioned, entered into anid took 
possession of the hotel amd continued in gush possession without 
interference fro the complainants. It was further found that the 
action at law of the defendants, by which they sought to recever the 
rents claimed te be due in the samendwent te their bill, was still 
pending and undispoced of, and it wae decreed that both bilis be 
Gismicsed Fithout costs, 


From the foregcing it appeara without dispute that sube 
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stantially the only contreveray between the parties was the pessess- 
fen of the hotel, Complainants' bill wae filed praying for a manda- 
tory injunction te restrain the defendanta, whe ha@ forcibly taken 
possession of the hotel, from interfering thth complainants’ poss 
esesion of the hotel, The defendants answered and filed a eress- 
bill Likewise praying for a mandatory injunction te put them in 
possession of the hotel, they having in the meantime vacated the 
hotel in accordance with the preliminary injunction. Afterwards 
defendants anended their cross-bili seeking payment of rent due 

and other matters. The cause was referred to the mastrr, who 

heard the svidence and made up his report, finding in favor of the 
defendants and eroess-compleinanits - that they were entitled te 
possession of the hotel and that the preliminary injunction ebtained 
by the complsinants be dissolved. A few days after this report 

wae filed in court the parties agreed that the complainants would 
move out and the defendants take possession of the hotel, and an 
order by agreement was entered and the next day, May let, in ac- 
cordance with the order, complainants surrendered pessession of 

the hotel to the defendants. So that the substanee of the contro- 
versy had been settled by agreement of the parties after the hear- 
ing before the master. Substantially notuing appears to have been 
Gone from May ist, when defendants tock possession of the hotel, 
until the decree was entered December 25, 19279, more than seven 
months after the defendants had possession of the hotel vithout 
interference cn the part of the complainants; and under the fects 
we think the decree of the chancellor was warrented. The evidence 
in the record, much of which we have not atverted to, shewe without 
doubt that the defendants forcibly and at the point of a pistol 

teok possession of the hotel, and the deeres finding that the 
preliminary injunction was warranted is in accordance with the 
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evidence in the record, The merite of the controversy having bean 
disposed of when the matter came before the chancellor, it was dis- 
eretionary with the chancellier as to whether he should retain the 
defendants’ eress-bill for the purpose of adjudicating defendantet 
claim for rent, suit having theretofore been brought by the de- 
fendents, which suit war then pending. 

The master's fees were fixed and taxed as onetes orier 
te the entry of the decree and most of them had been paid by the 
defendants, whe complain that the court should have tuxed the costs 
Sgainst the complainants or apportioned them. Under the facte in 
the record, substantially all of the master's fees having been nai 
by the defendants and the court having found that defendants were 
at fault in taking possession of the hotel forcibly, we think the 
defendants are not in any position te urge thet the eoets should 
have been apportioned. 

Although the lease in the instant ema provided thet in 
case of default the landiord might take possession of the presices 
with or without process of law, using sueh ferce ag might be necene 
sary, yet we are of the opinior that the law does net warrant the 
landlord in taking forcible possession of the hetel at the point of 
@ gum, as was done in the instant case, 

A further point is made by the defendants that since 
the evidence shows that compisinants had divested themselves ef 
@il interest in the hotel by transferring it to the corporstion, 
they had no right to the possession of the premises, ‘there «1s 
evidence to the effect that all interest in the premises hed been 
traneferred to the corporation formed to take over the hotel wut 
defendants never consented to the assignment of the lease. We 
think the evidence is Maufficient to warrant a finding that cou 


Plainants had an interest in the premises, Menrath was the principal 
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stockholder of the company and was in fact in charge ef and 
running the hotel. 
She dearest of the Superior court of Cook county 
is affirmed, | 
DECREE AFFIRUZD. 


BeSurely an¢ Matchett, J7., eoneur. 
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ER, JUSTICE O'CONKOR DELIVERED THE OPINION OF THR COURT. 


Plaintiff brought an action against the defendant to 
recover $1022.80 claimed to be due for money pald om account of 
the purchase price of 4 machine which he teught from the defendant 
but which had never been delivered, There was «@ trial before the 
court without a jury, and a finding and judgment in plaintiff's 
favor for the smount of his elaiaz, and the defendant appeals, 

The record discloses that on January 2, 1920, the 
parties entered inte o written contract whereby the plaintirr 
agreed to buy and the defendant to sell an sutematic printing and 
punehing machine, the purchase price of which was $16,400, The 
contract provided that the machine wae to be delivered "if pocwitle*® 
on or about five months after the date of the contract. It further 
provided that plaintiff wae te deliver to the defendent his 33 
Promissory motes for the entire purchase price, sud accordingly 
on the date of the contract plaintiff executed four prewiesery notes 
all payable t: the defendant, twe for 8500 each, one for $700 and 
one for $1,940, due 3, 6, 9 and 12 months respectively alter date 
with interest at 6 per cent per annum. The 2% remaining notes 
were never executed, 

Tae evidence shows that plaintiff paid the two notes 
fer $500 each about the dates when they became due, with intereat 


thereon, the paywents aggregating the amount for which plaintirf 
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sues; that when the nete for $706 came due it wae renewed at the 
request of the plaintiff and the time of ite paysent extended 3 
months, The evidence further shews that the aachine wae to be 
made in Surope and that shortly after the execution ef the eon-~ 
tract in January the defendant went to Germany for the purpose of 
having the machine conatructed by a eoncern in that country. De- 
fendant returned in February and advised plaintiff that the machine 
was in process of construction. It further appears that Later on, 
about July, the defendant again went to Germany ead took the matter 
up with the persons there about speeding up the construction of the 
machine; that he stayed there about a month, when he was advised 
that it would take the German concern about ten monthe lenger to 
construct the machine; that thereupon defendant went te Franee and 
gave an order for the construction of the sachine to a cancern 
there because it could be sade there in a much shorter time that in 
Germany, and that sometime afterwards, in September, the defendant 
@ancelled the German contract. 

The evidence further shows that plaintiff was in eormue 
Mication with the defendant from time to time, inquiring ae te when 
the mac ine would be completed, and about tie Latter part of Septen- 
ber ard sgain, sometine in Oetober, defendant testified he notified 
Plaintirf that the machine would be delivered in the first part ef 
the year 1930. The evidence ic further to the effect that on Decem 
ber 20, 1929, plaintiff ealled on defendant and again inguired as 
to the tise when he might expect the machine, and a nusber of wit- 
nesses on behalf of the plaintiff testified that at that time the 
@efendant stated that the machine would be delivered in January 
or the early part of Vebruary, 1930, and that plaintiff requested 
the defendant to write him confirming the statement. There appears 


in the record a letter written by the defendant to plaintiff, dated 
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Deoember 206th, in which the defendant states that the uachine 
Would be delivered between the 15th of April and the firet of kay 
at the latest. Three days later, on December 23rd, the plaintirr 
again called on defendant and told him he wae reacinding the con- 
tract and demanded the return cf the money he had pald the defend- 
ant and the notes he had delivered te defendant. ‘The decand was re 
fused and December 28, 1920, plaintiff wrote the defandant formally 
rescinding the contract and demanding the return of hie money and 
motes. The demand was refused ané on January 30, 1930, the instant 
suit was begun. 

Substantiaily the only dispute in the evidenee is as te 
what was said between plaintiff asd defendant DSecexber 20, 1929, 
the defendant testifying that at that time he told plaintiff the 
machine would ba delivered the latter part of April or the first of 
Bay, 1930, while plaintii? and @ number of his witnesses testified 
that dervesdant stated it would be delivered the latter part of 
January or the tirat part of ‘cbruary, 1930. Defendant teatified 
that when he went to Germany ismediately after the contract was made 
in January, 10929, he omtered into an oral agreement with the German 
firm for the conmetruction of the aachine and that tue concern ione~ 
diately began its construction; that he returned to Surope July foi- 
lowing and they were still working on the mac ine and at that time 
eatered into « written confirmation of the oral contract, The 
written contract was introduced ia evidence by tne defendant and is 
in the record, but it is in the German language and was no® trans- 
lated. However, we note that it is dated August 16, 19%, whieh 
was about & months after plaintiff made the written contract with 


the defendant for the purchase of the machine. oreover, the de- 
fendant further testified that the Garman company continued to 


Work on the machine until September, 1929, when the defendant then 
Gancelied the order, although he had theretofore, ubout July, gone 
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te France and given an order for the machine, Ho written contract 
er any other kind of contract between defeniant and the French cone 
cern was offered in evidence. 

We think, on defendant's own testimeny, no Judgement 
would be warranted excest one for the plaintiff, The eontract called 
for the delivery of the machine within five monthe from the date 
"if possible.” This evidently contexplated that the sachine woula 
be delivered within o short time and, at wost, after the axpirat ton 
ef five months, The five months would exvire June 2, 1929. The 
inetant case was not begun until January 30, 1930, and there ia 
He substantial evidence in the record that the machine was any- 
where near completed nor when it would be delivered. It seems 
rather strange that the defendant would enter into two contracts 
fer the construction of the machine which he was selling for more 
than $16,000 when, as he testified, he had but one order for the 
eale of the machine, : 

The d4efentant argues three prerositions of law as to 
why the fudement should be reversed, but in view of the evidence 
in the case the prepositions are entirely immaterial. 

The judgment ef the Municipal ecourt of Chicage fe 
effirzed, 

AYFI REED, 


Matchett, ©. J., snd HeSurely, J., eoneur. 
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HOWARD BD, SA.IRS, Doing Susiness 

as Howard D. Sailings dolding 

Printing Sachinery, Sot ine., 
Appeilee, 


ve. 


ALBIK ©, HORE, 
Appellant. 





WR, JUSTICE O'CORNGR DRLIVERED THK OPINIOK“ OF THE COURT, 


On February 4, 1950, plaintiri caused Judgment to be 
entered by confession in its favor and against defendant en a 
promissory note for $731.50 sade by the defmidant and payable to 
the plaintiff. Afterwards, om sotien of defendant, ihe judgoent 
was opened up and he given leave to defend. The case Was tam 
heard in connection with dern v. Saline, 40. 54955, an evinion in 
which case is this date filed, the evidence is the gume in both 
cases, both were tried by the sane Judge and decided at the same 
time. In the inetant case the court found aguinet the plaintiff, 
judgment was entered on the finding and the plaintiff appeals. 

From what we have said in the opinion in So. 354953, 
4t is obvious that the judgment entered in thia case io correct, 
and for the reasons stated in that opinion the judgment of the 


Municipal court of Chicago is affirmed. 
AFVIRMED. 


Matehett, 8. 7. and KeSurely, J., comeur. 
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EVA KARON SHUR, Inc., 
Appelice, 





HAL COPR 


wi] 





vs. v j 
JACGB KATZ and “AS. JACOB 


KATZ 
4 Appellants. 
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MR, JUSTICE G'COKNOGK DELIVERED THE OPIAIGH GF THE SOURT. 


Plaintiff? brought sult against the defendants te re. 
eover $129.50 elaimed to be the balance due for merchandise pur~ 
chased by Mrs. Katz. There was « trial before the court sitheut a 
jury, and «a finding and judgment in plaintiff's favor for the 
amount of its claim. Judgment wae antered om the finding and defesa 
ante appeal. 

The two defendante wore served with suanone by the 
bailiff on Kay 26, 1930, and om June 8th their appearnnee wag en- 
tered by counsel, 

One of the grounds argued for reversal is that the abe 
breviation “lire, is not a nase, therefore in thiscvoase there are 
twe defendants named 'Jseob Satz.'* There is no merit in thie con 
tention. Jacob Katz and Ere, Katz were veth sued and the balliffr 
served beth of them. Later they filled their appearance, one of 
the defendantea being designated ae in the suit, “Mra. Jacob Hate." 
Beth partica having been properly befere the court, there is ne 
merit in the contention and it ie antirely frivolous, 

A further point seexs to be that the finding and Judge 
Ment “are not sufficient beeause there is no direet finding by 
the court that the defendants sued Herein are husband and wife, and 
that the whole account sued upon is for family necessities.” There 


is evidence in the record that kr, Kats took his wife into plaine 


F tiff's place of business and introduced her as his wife, and said 
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that hie wife wanted to buy some wearing apparel. It ia obvious 
that this contention le equally without sierlit. 

The evidence shows that Ure. Katz purchased merchen- 
diese from plaintiff and that seme of Lt was purehased for ire, 
Silverman. The evidence is that Mr. and Mrs. Late went to plain- 
tiff's place of business and brought with them Ure. Silvercean anég 
both were present vhen the purchase was sade of the merchandise fer 
Ere. Silverman, the latter act having am account with the etore, 

The testimony is: “ir. Katz caue in with hie wile and ire. Silver. 
man and irs, Gilversan was iotroduced as Are, Katz's sleter and she 
wanted to buy some merehnandise for hervel’, And after she selected 
what she wanted ir. Xataz and Mrs. AJatz both said the girl had her 
@ccount with thes and charge it to them. They both said that at 

the time. q. dr. and ira. Katz -- they were both present? A. Yer.” 
It is clear that there is ne merit in this appeal, 

Something ie alse said abeut the insufficiency of the 
Pleading, but we think the pleading was all that the law required, 
It informed the defendants of the nature of plaintiff's claim and 
it is obvious it gave defendants 211 the notice they required, Thay 
went to trial without any complaint that the statement of claim did 
net give them sufficient information. This is a case of the fourth 
Clase “here a judgment will be affirmed if the evidence warrants the 
Tendition of the judgwent. Sueh is the case here/ 

The judgment of the Municipal court of Chicago ie 
affirmed. 

ABPLIRMED, 


Matchett, *. J., and MeSurely, J., coneur. 
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BICK KALATA and MARY KALATA, 


Defendants in a 
v2. J 


= 
# 


WERCHASTS AED WARUFACTURERS 
SECURITIES COMPANY, a Corporation, 
et al., 

Plaintiffs in Errer. 





KR. JUBTICE G°CORHGR DELIVERED THE OPINION OF THY COURT, 


Ry this writ of error the defendant, Rerchantea and 
Manufacturers Securities Company, a corporation, (whieh will here- 
inafter be referred to ag Gecurities Cowpeny) seaks to reverse o 
deeree of the Circuit esurt ef Cock county, by whieh it vase per-. 
petually enjoined from attempting te esllect a nete for $490. 

The record diecleses that complainants were the arners 
of a piece of property known as 6421 Seuth Artesian avenue, Chi- 
cage, and were solicited by a representative of tha Standard Con- 
struction Company to repair and remodel the laprovawente on the 
Property, smd on June 10, 1923, complainants entered into a write 
ten document which is treated by both parties to this suit as being 
a contract, whereby the Standard Conatruction Company was to ree 
pair er resodel complainants! premises for a consideration of $516, 
$20 being the down-payment, and complainants were to give their 
note for the balance, 3490, when the work wae completed. Three 
days afterwards, June 13th, the Securities Co. signed a document 
whieh is deeiguated an “*Acceptance,* addresaved te the Standard 
Genet ruction Co., whereby the Securities Co. agreed to purchase the 
Kalata “contract and note offered to us on the real estate ine 
Provements for 6421 5. Artesian, Chicago, 112." It is recited 
that the contract is signed by the talatas. July 3, 1925, the 


Standard Construction Cé., having shortly prior to that time 
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begen work under the contract, procured the defendant to sign and 
@eliver to the Construetion Co. their promissory note, being the 
ene involved in thie appeal. The note is dated July 3, 1922, for 
$490, payable to the order of the Conetruetion Co. in 24 ennsene 
tive monthly inatalinents of $26.42 each, and it is stated that the 
note is given for the “balance due upon a contract for Labor and 
materials furnished by the payee hereof for the improvement of the 
land *** ie. 6421 &. Artesian avenue," Chicago, and it is further 
etated in the note that the makers acknowledge that the work has 
been satisfactorily completed by the payee (the contractor} ana 
that the acceptance of the nete shall net operate av 4 waiver of 
eny sechanic's lien. Then foliowe an autherity to confess Sudgment, 
etc. There is printed matter on the back of the nete and it is one 
dorsed without recourse by the Construction company. Part of the 
printed matter is: “For value received the undersigned hee sold and 
hereby assigne *4* unto the legai holder of this mete all the right, 
title and interest of the undereigned (ec ntracter) in and to aii 
ldene or claims for lien which the undersigned *** has or which may 
arise or accrue under the laws of the State of filimois for labor 
and materials furnished by the undersigned (contractor) ae set forth 
on the face of this note, together with full and complete power and 
authority to the legal holder of thin note te enforce such lion or 
claims for lien in the same manner as if such preceedings wore taken 
by and in the nawe of the undersigned (contractor, } 

"The undersigned (eontracter) hereby warrants that ai) 
indebtedness incurred, materials furvhazed for or used and laber 


employed by the undersigned (contractor) for the improvement men- 
tioned on the face of this note has been paid in full." 


Oa July llth the Construction coupary assigned the con- 
tract it had entered inte with the complainants to the Securities 


Co., and at that time endorsed and delivered the note and contract 
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te the Securities Co. The assignment of the contract is printed . 
on the back of the contract. It recites that in consideration of 
one dollar, etc., the Construction company assigns to the Securi- 
ties Co. all interest in the contract and ol] money due or to bhe« 
come due thereunder and all liens or claims for liens which may 
arise or accrue to the contractor, the Construction Ge., with Tull 
power of the Securities Co. to enferee such claimeer liens. It 
also atates that the Conatruction coupany warrants the signatures 
upon it as being genuine and that the islatas ore the owners in fee 
of record of the property deseribed in the contract and that the 
contract has been faithfully and fuliy performed by the Conetruc- 
tion company in o good and workmanlike manner; “thet all indebted- 
ness incurred, materials purchasedfor or used and labor employed by 
the undersigned te complete said improvement, has been paid in full; 
that the said contract was completed on the* Srd of July, 1924, mda 
$400 remains unpaid, 

Considerably core is printed on the back of the con- 
tract, and the evidence further shows that on the same day, July 
Alth, the defendant Seourities Co. is#ued ite four eheeks agywre- 
gating $401.65, one of them running to the Gonatruction conpany 
for $71. These cheeks were given in aceordance with the directions 
of the Construction company, being the consideration given by the 
Securities Co. for the note invelved here, Shortiy afterwards sub- 
contractors who hed furnished labor and materials made claims that 
they had not been paid for the work done and materials furnished; 


these claims aggregated $393.86 and they were proved before the 
master in the instant ease, and allowed in the decree as a lien on 


the premises in question. The aggregate of these claims was de- 
@ucted from the $490 due and unpaid by the complsinante, Leaving a 


balance of $91.14, for whick sum the Securities Cc. was given a« lien. 
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The amount wae tendered and refueed and it wae paid te the clerk of 
| the court. 

| The contention of the Gecuritiee Co. ig that it ie a 
bema fide Nolder of the note, anid therefere the complainants have 
ne defense to the note. The master and the echaneelier beth found 
againet this contention and we are alee of the opinion that the 


| Securities Co. was not « bona fide holder of the note in due course, 





but that it must be charged with notice of the facta that the note 
was given in payment ef work to be done on complsinanta' property 
by the Conetruction company, sid that work had been done and ma- 
teriais furnisned «hich had not bean paid fer by the econtraetor. 

The evidence shews that the blank contract sand the 
assignment of it were prepared by the Geourities <o., whieh at that 
time was doing considerable business with the Gonetruction company. 
All ef the documenta show that the mote was given te pay fer the 
improvement of complainents’ premises, ‘thie is shown by a number 
eof statexents concerning a mechanic's lien on the property in ques. 
tion in ease the note was not paid, 

All ef the evidenee showa that the Gecurities Co. was 
te furnish the money to the Construction company ewe that the work 
eould be done and paid for. Tae Asiatas were not paying eash for 
the work but were giving their note te the Construction company, 
which would not be due for some time, Ubvieusly the men whe did 
the work on the job would be paid ae the work progressed and before 
any money was received from the Aalatae, Thies soney was to be fur- 
mished by the Securities Co. The sane is true with referenee to 


Materials furnished. The Securities Uo. knew that unless the men 
who furnished the saterial and performed the work on the job were 


paid, the Salatas would receive mo consideration for the note. 
Vurthersore, thet this wae the understanding of the Geeurities Co. 


is shown by the teetinony of the witness Zollin. He testified that 
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the $403.63 whieh the Seourities Co. paid out at the time they 
received the note on July lith, was in payment for work done 

on the Kalata contract; and we think it apparent, from. the amount 
etill remaining due te the sub-contractors, that the seaurities 
Co. wae deceived by the Conetruction company because apparently 
none of the $401.63 went to pay for the work done on the Kolate 
property. 

®e think it clear that the Geeurities Co, Waa ape 
prized of all the facta and is not o bena Fide holder of the note 
within the meaning of the Wegotiable inatrument lew. 

Upen a consideration of a11 the evidence in the rece 
ord we think it clear that the Gecurities so, wae not a bons tide 
holder in due course and thet the deeree enjoining it was eerrect 
and it is affirmed. 

fne decree of the Girealt eourt of Cook county is 
affirmed. 

AVS IREXND. 


Matchett, P. J., and Medurely, 3., concur. 
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SOFIA SNELLUAB, 


Appeliant, 
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Appellee. 





MR. JUSTICE O'CONKOA DALIVBAMD THR OPINION OF THe COUNT, 


Plaintiff brought sult sgainet the defendant te re 
cover $569.25 claimed to be fer moneys advanced by plaintiff te 
the defendant and for board and iedging furnished defendant and 
hie wife and enild for about 23 weeks at $14 a week. ‘here was o 
trial before the court without a jury ani finding and Judgment 
in plaintiff4s favor for $41, apparently being the asount of two 
items claimed by plaintiff. Plaintirf, being diesatiofied, 
proseeutes this appeal. 

The record discloses that plaintiff's husband te the 
uncle of the defendant, smd in 1923 plaintiff? advanced money to 
the defendant te pay for the transportation of the defendant and 
his family from Finlond to Chicage, which plaintiff adwite has 
been paid. Piaintiff's evidence also was to the efrfeet that upon 
defendant and hie family arriving in Chicago they lived with 
plaintiff at her home from July 6, 1923, to December 16, 1923, and 
that it was agreed by the parties that the defendant would pay 
$14 a week. | 

There is other evidence tending to chow that plaintif f 
had advanced money te the defendant in buying a baby buggy std & 
suit of clothes, these two items aguregoting $41, for which asount 
the court entered judgment in plaintiff's favor. Substantially the 
only itex in dispute wae the $14 a week for the board and Lodging 


ef defendant and his family. 
Plaintiff's testiceny was to the effect that there was 
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an express agreement that the defendant would pay tois amount, 
while on the other hand, evidence on behalf of the defendant was te 
the effect that there was Ro agreesxent between the parties; that 
nothing was said about payment and that the defendant's wife worked 
fer plaintiff deing laundry work; that slsintiff at that time was 
doing leundry work in her home far certain hotels in Chicago and 
thet although tnere wae AO agreanent that defendant would pay 
plaintirsf for board and ledging, yet the defendant's wife did the 
laundry work so that defendant would not be under obligation te 
pay for board and iodging. 

Plaintiff hae filed what is designated aa an abstract 
of reeord in this court, but has failed to abstract any of the 
evidence given on the trial; yet counsel for plaintiff in hie 
brief contends that the finding and judgment of the court in favor 
ef the plaintiff for $41 is ageinet the aanifeet weight ef the 
evidence. ‘the rules of this court require the party bringing 4 
ease here to furnish an abstract of the reeord, including the evi- 
dence, so that the court can understand the sontentions made. That 
mot having been done here, obviously the point is not before us, 
ena the judgment will be affirmed for failure toe abetract any of 
the evidence in the case. 

Ags above stated, hovrever, *¢ have exacined the evidence 
in the record and are of the opinion that we would not be warranted 
in disturbing the finding and judgment of the court on the ground 
that the finding was against the manifest weight of the evidence. 
It will be noted that the claim here made for board snd lodging 
was from July to December, 19235, more tnan five years before suit 
wae brought. This element the court undoubtedly took into consid- 
eration in deciding the case. 

Yor the renscns stated the judgment of the Municipal court 
ef Chicage is affirmed. 
AFFIRMED. 


Matchett, ?. J., and KeSurely, J., concur. 
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BH, JUSTICE O'COSHOR DELIVERED THX OPINION OF THE COURT, 


Plaintiff brought an action bafore a justice of the 
peace of Cook county to recover $800 claimed to be duc “im for 
gcode sold and delivered to defendant. There was « trial before a 
Justice of the peace, and «a finding and judgment in plaintiff's 
favor for the smount of his claim. the defendant apyealed fo the 
County court of Cook sounty, taking fis appeal before he darian 
of the peace by there filing hia bend and paying the neeonsury 
costs. 

The transeript of the record was filed in the office 
of the clerk of the Gounty court of Cowk county on Oetober 27, 
1930. Your days later, Getober Jist, an order was entered by the 
County court, on motion of the defendant, direeting the justice 
of the peace to recall an execution which had been inmsadiately 
issued out of his eourt and directing the constable who had levied 
an automobile under the execution, to return the autowobile te the 
defendant. The order recites that notice was given by the detf'end- 
ant and that counsel for the parties apveared terore the County 
court on the hearing of the motion. Afterwards, on February 6th, 
the defen‘ant filed s petition in the County court setting up the 
entry of the order above mentioned and that the constable had re- 
fused to turn back the automobile which he bad taken under the 
execution. The prayer ef the petition was that a rule be entered 
upon the justice and the constable, te show cause why they should 
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net be held to be in contempt of court for fallure to comply with 
the order. Sevexber 14th there was flied by pisintifr in the of- 
fiee of the clerk of the County court notice to the defendant, 
signed by the atterney for the plaintiff, netifying the defendant 
that the plaintiff would file a notice with the clerk ef the County 
court to place the cause upon the ahert cause calendar, and there 
ie an affidavit that the netice ia acrved upon ceunsel for the dee 
fendant. 

January 13, 1931, the ease came on for a trial before 
the court and a jury, aid after hearing the evidence and argument 
of counsel the jury returned a verdict in favor of plaintiff fer 
$500. Thereupon the desentant made a motion fer a new trial which 
Was continued te January 14th. January 23rd there appears in the 
record a written motion tlied by counsel for the defendant, sontand- 
ing that the eourt had no jurisdiction to hear the cause heeauae 
the plaintiff had failed te file his written appearance, and on 
January 23rd an order was entered overruling the defendant's motion 
for a new trial, judgment was enteredoon the verdiet and the defend- 
ent appeals. 

Mareh 3, 1931, an order was entered reciting tuat the 
parties appeared by their attarneys, pleintiff aade a motion for 
leave to file nie written appearance end for leave te pay the ape 
pearance fee, and the motion wae overruled and denied. 

In this court the defendant contends that the failure 
of the plaintiff, to file his written appearance in the County court 
deprived that court of jurisdiction to try that cause. We think it 
obvious that there is no merit in this contention. While the statute 
Tequires the filing ef an appearance and the payment of a fee of 
$5.00, yet the appeararee of the plaintiff was entered without the 
Tiling of a written appearance. Yisintiff had filed an affidavit 
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with the clerk of the court and had the cause placed on the short 
cause calendar, and Ae appeared with Oppeeing ceunsel on a number 
of oceasions in court when orders were entered and the ease tried. 
Bach of these occasions was the entry of appearance by the plaine 
tiff and it was entirely unnecessary Tar plaintiff te fle a 
separate written decusent stating that he thereby entered his 
appearance, There is no merit in any of the defendant's oon ten 
tions, 

On the other hand, plaintiff in his brief argues that 
the trial court was without juriediction in ordering the conatable 
whe had taken the automobile under the execution te return it to 
aefendant. We think it equaliy obvious that this point is net 
before us. Pisintisf hoe assigned no Grosea-errers, 6 the meatier 
ie in no way invelved here, 

The judgment ef the County eourt ef Gook county is 
affirmed, 

JUDGMENT AFFIRMED, 


Batehett, ?. J., and K’eSurely, J., soneur, 
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B. J, MORGAS, 
Appellee, 


va. 





OF CHICAGO, 
CHICAGO BODY & BQUIPHENT COMPANY, 
a Corperstion, 

Acpellant. 
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wR, JUSTICK O'CONKOR DELIVERED THE OPIAIO“ OF THR COURT. 

By this appeal the defendant seeks to reverse a judg- 
ment for $149.86, entered in favor of plaintiff upen the finding of 
the court at the conclusion of all the evidence, 

August 19, 19350, plaintiff brought an action againat 
the defendant to recover $584.67 wnich he claimed wan due him under 
a written contract entered inte between the parties on January 13, 
1930, the claim being that plaintiff was entitled under the contract 
te «a ealary of $60 a week for the two weeks ending August 16, 1930, 
and $264.67 for comiesions on sales made by plaintif! for defendant. 
Defendant filed an affidavit of merits denying that there was any 
written contract between the parties and set up that plaintiff was 
employed by the defendant and had a drawing aceount of 360 a week, 
against which was to be charged commissions on sales siad@® by piaine 
tiff, and averring that there was due defendant from plaintiff 
$847.63. Defendant filed its set-off, claiwing this amount, being 
the excess of $60 a week over plaintiff's commissions. 

Plaintiff's theory of the case was tat on January 15, 
1950, he entered into « written contract with the defendant corpora- 
tion, whereby he was eaployed for a tern ef one year at $60 a week, 
payable weekly, and three percent on certain sales made by hin, 
payable monthly. 


Defendant's theory of the case was that there "as no 


written contract entered into between the parties, but that plaintif f 
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wae employed under an oral agreement by the defendant, as its 
manager, at a salary of $60 a week; that on April lsat,the business 
ef the company not having been successful, plaintiff was relieved 
from his pesition as manager of the defendant company, and was 
thereafter mmployed as a sslesman with a drawing account of $60 a 
week, which wan to be charged against « coumission of five percent 
on sales made by plaintiff; that plaintiff continued to work for 
defendant until August 1st, when he was diseherged, sand after 
charging the commissions egainst the 260 a week, there was a bal- 
anee owing to defendant from plaintiff of $347.63; that the $60 a 
week drawing account was more than the comulsslons earned by the 
plaintiff, ‘The court allowed plaintiff $29.8 for commissions, 
which he had earned prier to April ist, and disallowed any commie- 
sions after that date. He also allowed pisintiff « salary of 360 a 
week for the two weeks of August, making $120, or a total allowance 
of $149.90, and disallowed defendant's set-off, 

Plaintiff offered in evidence a written document aligned 
by himself and the president of the company, which fe the basis of 
hie suit, and by which he was employed for a period of ome year 
ending December 31, 1930. This document, on ites face, states that 
the hiring is “subject, however, ts consultation with lir. 7. %, Ke- 
Coy and mysely." J. B. MeCoy was the principal steckhoider and in 
reality controlled the defendant corporation. The minutes of the 
Gorcoration shoved that {rnest &. Boyer was eleeted president and 
that McCoy wae elected secretary and treasurer, At the saue meste 
ing the minutes showed that the president was wuthorized te employ 
persons om behalf of the defendant, to fix their salary and wages, 
“subject to the approval of John &, Mevoey." 

Plaintiff contends that his contract with the defendant 


being signed by Boyer, the president, was binding and valid. The 
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evidence also shows that AeCoy xnew nothing of this written agree- 
ment until the instant suit was brought, and we think it clear, as 
shown by the minutes of the meeting of the Board of Directors, that 
Boyer could not enter into the contract on beualf of the defendant 
without the approval of Revoy. Bloom vy. Vehon, $41 211. 200. 
Plaintiff teatified that NeCoy discharged nin en August let, and 
this being true, it is obvious that plaintiff could not thereafter 
sue for salary - that any claim he might have would be for damages, 
Deherty v, 8chinpoer « Sleek, 250 i131. i128. ut since we have held 
that the alleged writtm contract was invalid, plaintiff was aubject 
te be discharged at any tiwe, and therefore he was entitled to 
neither damages nor salary after his discharge. This being & case 
ef the fourth class in the liunicipai court, since the ease waa tried 
on its merits, we are not interested in the pleadings because the 
ease is to be determined from the evidence. Edgerton v. ¢. 8. 1, 
& P, Ky. Co., 240 Ill. S1i; MeGlunn v, Gillespie, 227 11. App. 400; 
Bruner v, Grand trunk “Western Ay. Co., 319 ill. 421. 

We are also of the opinion that defendant was not ene 
titled to recover on its seteolf because there was no agreeuent be~ 
tween the parties that plaintiffs would repay déefentant any part of 


the 360 a week drawing account in case hie couwissions did not 


reach this amount, Ff Ei Bre . Uradw » 247 Til. 
App. 170; Belson vy, American Business Bureau, 241 lil. App. 432; 


Bogle v, Hofiman, 258 Ill. App. 254. 


Under the evidence in this case we think the court was 
Warranted in finding that plaintiff had earned commigsione of 329.80 
from the time he was employed until April i, 1930. The judgment of 
the Municipal court will therefore be reversed with a finding of 
fact, and judgment will be entered in this caurt in fevor of 
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plaintiff and against the defendant for $20.86. ach party will 
be required to pay his or its own court costs. 


JUDGRENT REVERSED VITH A FINDING OF Pact 
AED JUDGKERT EXTERED If THIS COURT, 


Matchett, P. J., and KeSurely, J., coneur, 


38121 FINDING OF FACT, 

Ve find ae a fact that the purported written contract 
entered into bDetween plaintiff and the defendant by Ernest Hoyer, 
ite president, ware rot 2 binding chligation because Loyer exceoded 


hie authority. 
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APPUAL FROM MUNICIPA 
ve. Zé q 
OF CHICAGO. 


CHICAGO BODY & BQUIPKENT COMPARY, 
a Corporation, = . 
Appellant. 2 6 bs rN ¢ 
, oY ollie; 


i 


BR, JUSTICE O'CONNOR DELIVGRED THE OPTAIGE OF THE vOURT, 

Plaintiffs brought suit against defendant to recever 
860 claimed to be tue him as salary for the week ending August 16, 
1930, under a written contract entered into between ivi and the 
defendant, dated January 15, 1930, There wae a trial before the 
court without a jury and a finding and judgment in vlaintiff's 
favor for the amount of his claim, and defendant aspesls, 

The recerd iieecloses that om January 15, 1940, plaine 
tiff entered inte a written contract with the defendant, whereby 
Plaintiff wae to aot ag salesmen for the defendant in certein terrh 
tery in Chicago, for whieh he war to receive a comaiseion of five 
per cent on all bodies and autozebiles sold by plaintiff for the de- 
fendant, and ten per cent "on all other accessories now listed by 
the Company." The contract further provided that plaintiff wae to 
have a drawing account ef 260 every week, "to be charged aguinet 
coumisnions ené you may 4rew the difference between your advancen 
and accumulated commiseitonse at the end cf each month, providing 
such accounts show a differendge due you on the bocks of the Company. 
However, final settlexent must be taken into consideration when extm 
accounts are drawn during the months of November and December, This 
employment shell continue until the 3lst day of December, 1930." 

About the time of the making of the contract plaintiff 


entered upon the discharge of his duties and se continued until 


April 1, 19306, when John &, EoCoy, who im reality controlled the 
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company, had a talk with plaintiff whereby it was agreed that 
plaintiff was to change his work from that of salesman for the de- 
fendant to that of general manager. At that time plaintiff testi- 
fied, it was orally agreed that he was to be thereafter paid $60 

@ week as a straight salary and that he was to receive no commi s- 
sions; that thereupon he began to work as manager and continued 
until about August Sth, when he was discharged by KMeCoy; that he 
aid mot de any work the week ending Auguet 8th, sut received hie 
pay of $60 for that week. The defendant ealled &. ¥. Boyer, whe 
signed the contract on behalf of the defendant, ae president of 
the company. He testified that about the firet of Auguat he had a 
talk with plaintiff and the latter told him he had been diecharged; 
that the witness replied his hands were tied and that he could de 
Rothing. And further, “He told me about August lat that he was 
fired. I told him thst I could not do anything about it; that I 
—, a contract for a pear, * 

in deciding the case the court said thet in view of 
the testimony of Boyer, who was defendant's witness and whe testi- 
fied that plaintiff had a contract for a year, he would find for 
the plaintiff for $60, apparently on the theory that the defendant 
was bound by the testimeny of its own witness, 

In view of ai) the evidence ii the record, we think 
this conclusion was erroneous, It ie obvious that Boyer had in 
mind the written contract he signed in behalf of the defendant on 
January 15, 1930, but this written contract, all the evidence 
shows, was abrogated by sn oral agreement entered into by plain- 
tiff and defendant through MeCoy on Aprii ist. Beginning on that 
date plaintiff was employed by defendant at « salary of $60 a week 
and there is no evidence that his employment was for the balance 
of the year. Plaintiff being omp.oyed by the week, might be dine 
charged at any time, and apparently could have no clai» in ease 
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he was given a week's notice, ond hia own testimony shows that 
4uring the last week ending August Sth he did no work for the 
company but was paid the $60. 

The judgment of the Kunicipal court ef Chieago isa 
reversed, with a finding of fact. 


JUUGHENT REVERSED WITH A FINDING OF 
PACT. 


Matchett, ?. J., and KeSurely, J., coneur, 


38122 FINDING OF Fact. 

We find as a fact that plaintiff did not have a 
contract with the defendant for that part of the calendar 
year beginning April let; that on that date the parties 
entered into an oral agreement whereby either party could 


terminate the contract at the end of any week. 
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BR. JUSTICE O'CONNOR DELIVERED Tar OPINION OF THE COURT. 


by thie writ of error the defendant secke to reverse 
an order entered by the Circuit court ef Cook county sherehy a 
writ ef attachment was ordered te iseue directed to the sheriff, 
commanding that he produce the defendant, ChLaude W. Rorris, “in thie 
court forthwith to show cause, if any he har, why he should not be 
punished for contewpt ef court in neglecting and refusing te ecm Ly 
with the said orders therec!.* 

The record discloses that on June 24, 1916, = deeree of 
divorce was entered by the Gircuit court of @ook county in favor 
of complainant Valerie Sorris and against the defendant Claude ¥. 
Morris. Sy the decree it was ordered that complainant have the 
eustedy of the minor child of the parties, and it was further ad- 
jadged and decreed that tne defendant pay alimeny of 92,000 per 
annum in monthly instalments of $166.06 untii tne further order of 
the court, and that defendant slse pay $2U0 eolicitors’ fees. 

Gn December 16, 1950, pursuant to notiee, eompiainoent 
filed her verified petition wherein si@ set up inter alia that the 
defendant wae benind in the payment of alimony in the eum of $1266.60 
that defendant wae in receipt of a regular salary, the exact amount 
ef which was unknown to petitioner; that defendant owned —_ en- 
tate in Cock county, [llinois; that he had an interest in /eewtetn 
business concern, and the petitioner further alleged upon informae 


tion and belief, that defendant was beneficially interested in other 
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real estate in Cook eounty, the title to which atood in the nase 

of other parties unknown to the petitioner. The prayer vas that 
defendant anewer the petition and that a rule be antered requiring 
him te show cause why he should not be held in contenpt ef eourt 

and punished fer failure to pay the alimony, and ‘here was a furtmer 
prayer for soliciters' fees. 

On the eame date, Deceuber Wb, 1950, on order was ene 
tered that the defendant “make full and true anewer within § days 
to the petition” and the matter waa se? for hearing on January end 
follewing. Decenber 2th the defendant filed a generei and special 
fecurrer to the petition, and on January 2, 1932, an order was en- 
tered, on sotion of solicitors for eomplsinant, overruling the de- 
murrer and ordering the defendant to answer the petition within 
ten days. And it was further ordered that the searing on the peti- 
tion and answer and on the rule to shew cause be get Yer hearing 
January 16th. (n January 16th the sourt entered an order which ree 
cited that the matter cane on for hearing upon the petition praying 
that a rule be entered on the defandant to show cause woy be should 
not be punished by the court for failure to pay the slinony as hau 
eresa and thet the defendant was ruled toe answer the petition; that 
he filed his demurrer which wae overruled; that he was again ruled 
to anewer the petition and that he had not dene so. the sourt round 
that the defendant was in arrears in the payment ot alimeny in the 
sum of $1166.66 sand found that the defendant kad neglected and ree 
fused to pay the same, and it was further ordered that eo writ of 
attachment issue dirested te the gheriff to produce the defendant 
to show cause, if any, why he should not be punished fer contempt 
ef court in his failure to pay the alisony. 

January 28th an order wae entered setting aside the 


order of January 16th on the ground that there had been an error 
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in notifying the defendant, and on the sane date, January 25th, 
the court entered an order in which it is recited that the matter 
came on for hearing upen the petition and the rule on the defend- 
ant to show cause why he should not be punished for contempt of 
egourt for failure to pay back alimony, ond the order further ree 
eites the other proceedings had, as heretofore mentioned, inshude 
ing the overruling of defendant's dewurrer and that plaintiff 
elected to stand by hie demurrer. fhe court found “from the alke- 
gations of said petition and proof made in open court that the de 
fendant was in arrears in the payment of alimony in the sum of 
$1166.60." As above stated, it was ordered that a writ ef at- 
tachment issue with directions to the sheriff to produce the de- 
fendant forthwith ond that he show cause why he should not be 
punished for failure to pay alimony. An appeal vas prayed and 
allowed from this order. 

The brief and argument of defendant consists of but 
one page. Ho authorities are cited peesuse, it ie sald, none was 
necessary. As stated by defendant's counsel, “The petition sought 
the discovery of assets when there had been no execution returned 
‘not found’ and if the defendant did net wish to disclose on such 
a ‘fishing expedition' his various assets, he ie entitled to the 
protection of the law in that connection.” And continuing: “when 
the relation of husband and wife has been terminated by « decree 
ef divorce, no new obligation of the wife not specifically men- 
tioned in the decree of divorce can be enddied on the husband. 
During the marriage relation the wife's solicitor's fees are ree 
garded at a necessary expense which the husband must bear. There 
is no such presumption after divorcee. it is, of course, B° anawer 
to these contentions to point out (as appellee may point out) 


that the order finally entered did not bind the defendant to pay 
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scolicitor's fees, and 414 not punish him for failure te grant 
discovery of his assete. The desurrer is general end special in 
form, an4 the only way that defendant could take advantage of these 
points te his full protection, is by standing by his demurrer.“ 

And it is argued that the demurrer should have been sustained. Ob- 
viously this argument ie of no assistance to this court. The 

court having decreed the payment of aliseny by defendant, it ebvi- 
ously had power to enforce ite deeree, and to do this inteliigently 
it was necessary to find out what property or income the defendant 
had and thie the court ceuld compel hin to disclose on the witness 
stand. 

On the other hand, counsel for the complainant contends 
that the order appealed from should be affirmed, but we are clearly 
of the opinion that the order entered is not on appealable order 
and therefore the appeal must be digsiesed. ‘he preper procedure 
te enforce the payment of aliwony where it appears that failure te 
make the payment is without just cause, which has been determined 
by a hearing, is to find the defendant to be guiity ef contempt of 
court, directing o writ ef attachment be ixsued against him and 
that he be fined or imprisoned or toth in the diseretion of the 
court. Biske vy. the People, 8) Ill. 11; Altnaj v. Abtmes, 223 111. 
App. 502; Auebler vy, Kuebler, 204 111. App, 250; Barglay v. Harolay, 
184 Ill. 471; Shaffer vy, Shaifner, 2212 Lil. 492. 


In the instant case it was ordered that a writ of ate 
tachment issue, directed to the sheriff, that he produce the defend- 
ant forthwith and that the defendant then show cause, if he eould, 
why he should net be punished for contempt in failing te pay the 
back alimony. If the defendant vas taken into custody under the 
writ, pursuant to the order, and produced by the sheriff in open 


court, he might be discharged upon the hearing. ‘The defendant 
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having been found to be in contempt ef court, sentence should then 
have been imposed. Obviously the order is not final and the ayveald 


will therefore be dismissed, 
APPEAL DISKISEERD, 


Matohett, ?. J., and KeSurely, J., eoneur, 
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THOMAS RR. FINLEY, 
Appellees, 


vS. 


} 
GARLOS AUSS, ARCHIBALD J, CAREY 
and EDVARD J, DEBSMARE, as Civil 
Service Commissioners of the City of Chicago, } j 
Appellants. ) . » A 1 
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MR, JUSTICE O'CONNOR DELIVERED THR OPIAIOL OF THE COUNT. 


By this appeal the defendante, the Civil Service Come 
missioners of Chicage, seek to reverse a judgment entered in the 
Superior court of Cock county overruling their wetion te quash 
the writ of certiorari and quashing the reeoerd of the Civil Ser- 
vice Commicsion, 

September 27, 19%, Thomas kh. Pinley filed his peti- 
tion in the Superior court ef Cook county for a writ of certiorari 
to the Civil Service Commissioners to ¢gertify the preecesdings had 
before the Commisecieners whereby he was ordered discharged as a 
patrolman cf the City of Chicago after charges were filed againat 
him and a hearing had. The return of the Comaivsioners te the 
writ showed that on September 29, 1927, charges were preferred 
against Finley by the Commissioner of Police, The charges are 
specifically set out in detail and the return further showe that 
on Cotober 6, 1927, Finley was served with a written notice by the 
secretary of the Civil Service Commission, notifying him that 
charges had been filed against him befere the Commiesion and that 
the Commission had ordered that a hearing be had on the 13th of 
October, 1927, at ten o'clock in the forenoon in room 612 City 
Halil, Chicago. Receipt of a copy of the notice and eharges was 
made by Finley on October 6, 1927. 

The record discloses that the Civil Service Commis- 
sion on October 13, 1927, proceeded to hear the testimony of 





ei _ oH EL9CA 
4 





yusad ,% CusAS DIORA 


BO I PR POO AP, é 





ikvko BR 4 wes | 
: ae 9909 £0 ‘to qa hd ont Yo arsngiae fmed 
yi es y scsetegtiyy pine 
i y oo a *, A a ee Hite fr ff 
; x OG a ha iy io j ge any . ins 


“tauee S8Y 40 mOLEGO Shr GaRAVIaat apuaeD'e xorvaut: at i 


noi soivese fivhS edt ,efashusteh ot Lesage ebay yf a ae 
edt at tewdue janegbwl « oereves of dees ,egeotd) to arenotes tm 
Heaup 99 sotsen ted? aativexeve ysnwes Aa0d ‘te duuea tohxsqua 
ogee Livid eff to heeost end giinacup fae deaveittes to thew oat 
wsofas bee’ eoly | 
atte eid te Lit yotald .f samod? .@ OL 0k tadmerqed My " ; 
“ Murtelsess to ¢ixw o wt yiawee xe00 te time told elt at not 
hed aguibesooxg add YILItes oF eisHohae tamed aolvend fivto ont of 
& @e begtereals berekio exe of ytevede stenetendeugd edt etoled 
foniags seit etew eegtarte tests ogee te te ytd ee ‘te aantortag 
eit of wranotes Lamed ed? to wivtet suf fed palteed 2 haa woke 
Aerietsiq s1ew seytode ,TSEL . eo ted saat no sade heworia thw 
wis eepsasio of? .o9tlo® to temetentaned sit od eo tatt ‘Sentepe 
tad? swore toss? aseden anid hme hates al suo tou wileotttesge 
actt yt eoiton agdiiaw » Agiw Mevass aww yotakt .ees ,8 tedeted bol 
david otal peneinen sAokan bawed aotered LivkS ext? te ELLE 












yti9 S£8 «oot al Hooters: eat ai eoto'e awd tm eer gm 
bar esytado Sas soliton eit 20 yqee . to sqteoas ogee bdo 
TOL 48 todoted ae wetant 


aatumed soivre® fits oud tal) eowofoe th Sroper ost ve 
he yaouttess of? taad of behesoote Meer EE wade 





witnesses concerning the charges made against Finley. The charges 
and specifications are then set forth verbatim and the Comuisesion 
finds on Oetober 6, 1927, five days prior te the investigation, 
that due notice was served usen Finley by delivering fic him person- 
ally a copy ef the notice and charges; that at the hearing Yinley 
appeared in pereon and was represented by counsel whe participated 
in the exaxnination of witnesses whe were evorn and testified. 
The Commission found that it had jurisdiction of the subject matter 
and of Finley and that upon a ceneideration of the evidence found 
him guilty ef violation of rules and regulationa of the police de- 
partment, of conduct unbecoming a police officer, of negligence of 
duty and viclation of the criminal law, the detaile af which are 
eet forth in the record. This decision wae rendered Seteber 13, 
1927, and it was ordered by the Commission that Winley be discharged 
from the position of patrolman. 

in this court Finley contend@ that the jadgment of 
the trial Judge should be affirmed because mo sroper noties was 
served upon him notifying fim of the proceedings before the Civil 
Service Commission, and, ss stuted by hiv counsel, "Ke affidavit 
or deposition wae made that charges were served and notice of the 
time, date and place of hearing, se required by the civil service 
law and by Section 12% of that law. Continuing, counsel says 
that "Yor the same reason the Civil Service Cosmivsion were with- 
out juzisdiction to order the discharge of plaintiff beeause they 
failed to carry out the letter and spirit of the civil service 
law. Section 12, page 562 of Gmith-liurd Illinois Revised Stat- 
utes, as well as the rules aid regulations of the elvil service 
Commission require five days notice prier to hearing and proper 
return showing that five days notice had been given and reesived. 


4 


The record as returned herein oppose our contention in that 
behair,* 











geytets @c7 vgstali gesinge sham aegrede ot ya litte sitos 
wegen Ree end how sizgadyer dicot dea west ate saoktasrtonge | 


Ra isegidesvad eas ot tetaq ayet ove? . 
m—mouteg wali of galveviteb yd yeiart AOL pores ew ENA 
otatt gaiteed off te den? jasqued> hae esttor ote Te ereo: * ‘ile : 
bedagtetetaq ofe Iesnsioo "ed bivusaerye7 enw fom meats ak howmacen 
Sekthveed fas enous eve adw eenendt te Ww cottenhame elt iad’ 

yada wat desttue sid Toe waite lhaisut, uel 32 dads haut ‘wodew Bmengd wat 
maser Aolshieen ent Lo Holgutsdieaoo a ages fhesid ban ee ae Ye nae 
aah eeticg acy ‘te anak te Seget tas aelur te aw itetery to wektua abd 


ta sauss tigen ‘te seo ite solien « antacasday toubnoe oT) tomatoe 


ae Re ik: Cf yt s 


ous tokde to wilereh ong was foatniwe aft to soltetoty hats ye 
aia t9d0390 botebaet Bow agiaioed & £82 sbteoet ode at exer pel 3 
bexradioath od eo knde sass aetea tae Tae | haxabre aan th bee teen 


ost ae Be 


neaborsdorg ‘te wotsteog | on aert 


to daw gbict aut ¢ade abandaes ve kot sued alae al 


aaw wolion eagerey ae vavaved heart rte og stvosn wana ‘te ah 
FER eiaut bo OG, 


five? on3 erated aguiboosorg outs te ve gaivthten nbal cena ' 
al Lie 


Phvab ste on” « dannireg ket w beanda en ban signe kao eolvre 
: A 


out te oahson hnte hownse eter cepted tacts hos saw nots ie ogek to 


PORE ER 

nokvaen Livia oat ut borclapen ae patent to eoate bie ‘otab aoatt 
ayan ievaweo saatunt sod | owe b sats remee motsoe® we baa wat 
ts ag ; HB ts aig 4 
ative exow Bob: tmned soiviol favio wit aoanet oman ont se gate 
YY Rs eae 


yead sausoed Viidatatg 1 opraion th oda 29610 of noltotielnst de 











ah ea 


sokvise itvie ais to titkns haw tasoe ons te ial ll bo tta? 
1088 Sevived atonsiek Hruuitnds bet te eked one St wattooe 5 ol 
ouivies Livio ext 16 ano! tasuget ba eokun osts Be iow i 
naqotg his gol tess ot teolag eotvon ees ovit wxtupet nol ah tan 7 
eproeead San wow ly anad “> vot en ayes ort teas pate 











¥" 


age nu nots nes a00 10 enogeo abownd bomnssen es & ne ae 
ahabed ner Bi a 





-—~ £ 


if by the foregoing it ie meant to contend that five 
days notice was not given Finley prior to the hearing befere the 
Civil Service Commissioners, it is contrary to the record. ‘The 
record shows that a written notice, together with « copy of the 
charges, Was personaliy handed to Finley on Oatober 6th, notifying 
him of the charges and that there would be a hearing om the charges 
on October 13th at ten o'clock in the foreneon at reem 612 City 
Hall. Finley receipted for this in person. He appeared before 
the Commission on the hearing in person and by counsel; they 
participated in the hearing. It is clear, therefore, that the 
eontention ie entirely witheut merit. 

Couneel for Finley further says that the learned trial 
Judge reviewed the reserd and the evidence in the case and examined 
the plaintiff, So evidence should heve been taker on the hearing 
before the court. The case should have been determined upon the 
reeord as certified by the Civil Service Coumission. Carrel) y, 
Heuston, 341 Ill. 531. In the Carrel} case the proper preeesdings 
before a Civil Service Commission, where a police officer is charged 
with some dereliction of duty, ie pointed out; and upon a considera. 
tion of the record in the instant case we are clear that the method 
followed by the Commissioners eas in accordance with the law as an- 
Mounced in the Carro)) case. Moreover, Vinley was barred by Laghes. 
He wae discharged October 13, 1927, and did not file his vetition 
herein until Septeuber 27, 1929. (Carrell ease, supre.} 

The judgment of the Superior court of Gook county is 
Peversed and the cause remanded with directions te quash the writ, 

REVERSED AKD REMANDED WITH DIRECTIONS, 

Matchett, ?. J., and MeSureiy, J., concur. 
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PROPLE OF STATE C¥ ILLIBOIS 
ex rel. Leo i. Lewes, Director 
of Trade asd Commerce of the 
State of Lilineis, *t wl., 
Complain 


rasenelle™ 
> 


ve. 


BABQUETTS BKATIONAL FIAE LASURAKCE 
COBPARY, « Corporation, et #l., 
Defendante. APPLAL FROM SUPERION COURT 
On Appeal of H. U. BAILRY, aR 
Liquidator of the Sarquette 
National Fire insurance Company, 


Appeliant. eve lA, 64] 


OF COOK GOUNTY, 


Re Nn Nee Tee eee ence Tuc Pgh ne tre ac Mes 


UR, PRSSIPING JUSTICE MATCHETT 
DELIVGRED THR GFINIGA OF THR COURT. 


Karquette Kational Fire insurance Company wan o stoak 
Coepeny organized under the laws ef Tliinois te enguge in the buale 
nese of writing fire insurance in 88 states. Sarch *), 1927, its 
directors adopted a resolution regusating 4. UV, Bailey, Divecter 
of the Dewartwent of irade end Commerce of the State of Iliingia, 
te take action necessary to liquidate its affuirns for the benefit 
of its crediters and steckholders. ‘the request wan by direction 
referred te the Attorney General of this State whe on April 14, 
1927, filed « petition in the Superior court ef Cook county praying 
for the liquidation of the tusinese of the company, ond ov the same 
day « rule wae entered requiring the cospany te wor cause why 
the prayer of the petition should not be granted, April 28, 192", 
Rufue K. Potte filed his sppesrance ae scliciter for the company. 
On the next day after a hearing an order wan entered directing 
liquidation, sppcinting #. U, Bailey liquidator, and suthoricing 
him te employ counsel and other assistunce. On the same day the 
appearance of Baward J. Mennesey ae solicitor for the Liquidater 
wae entered. 


The anewer of the Marquette Bational Fire Insurance 
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company was filed Beptember 20, 1927, and it admitted the allega- 
tions of the petition. An samenirient to the petition was filed 
Bovember 2lst and alleged the insolvency of the company and that 
ite further transaction ef business would be dangerous te the 
ereditors and steckholders. An amended answer which was filed 

also admitted the allegations of the petition. On the sate day a 
further order was entered continuing .-U. Bailey as liquidater and 
directing that he reduce the assets to possession, continue the em. 
Ployment of Edward J, Hennessy aa counsel, employ additional eouneel 
"in connection with the defense, coliection and Liquidation of the 
assets of the sald company,” bring suite either st Law or in equity 
as might be necessary, and “ineur and pay all reasonable charges, 
fees and expenses.* Theat order required all claims to be filed on 
or before February 1, 1923, direeted the publication of notice thereof 
and referred the cause te a master te take the evidence as te the 
elaine, 

, Pursuant to theese ordere &, U. Eulley proeeeded te 
Liquidate the affairs of the company and to that ond employed 
essictante, including H. J, Batley, his brether, ae special deputy 
liquidator. Vebruary 15, 1929, Leo 1. Loewe, as Director of trade 
and Commerce, by the Attorney General suggeeted the resignation of 
BH. U. Bailey as Director of Trade and Commerce on or about January 
14, 1929, the appointment and qualification of Lowe to succeed hin, 
and the substitution of Lowe as liquidator. 

March 5, 1929, om petition of . J. Bailey an order 
Was entered permitting hin to file hie finalh report and acegunt in- 


stanter and requiring holders of policies, ereditors, clainants and 
all parties in interest to file objections thereto on or before 


April 5, 1929. The report was filed and contained » complete 


itemized statement of receipte and disbursewents from the date of 
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BH. U. Bailey's appointment te January 31, 19°. 

Objections were filed by certain claimants, evidence 
was heard by the chancelier and the final report was approved with 
eertain exeeptions: (1) The compensation paid te 4. J. Bailey for 
his services as deputy liguidater in the sun of $16,200 was reduced 
to $12,600; (2) the item of $1,000 paid by the Liquidater te Aufus 
RB. Potta for couneel fees in services rendered to the ineurenee 
company in connection with the proceodings wae disallowed; (3) the 
gum of $17,500 aida on aecount of counsel fees to Sdward J. Hennesay 
and his request for further eouipensation to the amount of $5,000 
were disallowed. 

The decree of the court with references to the elaine 
of Rufus &. Potts and Udward 3. Hennessey was based upon the theary 
that under the statute applicable the liquidater was wholly witheut 
authority to employ counsel or to ineur liability for zoliciter's 
fees, it being the duty of the Attorney General of the State of 
Tliineis to furnish such services. ‘the reduction of $5,600 in the 
Compensation ef 4. J, Bailey was upon the theory that the coupenca- 
tion as allowed by the liquidater was excessive. The liguidater has 
appealed, and the errore ageigned and argued require a construction 
of "An Act in relation to delinguext insurance companies, aeeocia- 
tions and societies," axproved June 26, 1926, in feree July i, 

2925 (Smith Hurd's 111. Rev. Stats. 1929, chap. 73, see. 495, et seg.) 

It ies firet contended that the court should approve 
the payment of compensation to the special deputy liquidator as pro- 
vided in the account, and that the court erred in finding that the 
Same wae excessive to the amount ef $3600, It is urged that there 
ie no conflict in the evidence in thie reepect and that the find- 
ings of the chancellor are therefore not entitled to the special 


Weight whieh otherwise would be given to the same by a court of 
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review. It has been so Khekd in several well considered cases 


whieh sre cited. Shackieford v, Biliett, 209 Til. 333; Asayviin yv, 
CG. A, & De K, BR. R. Co., 297 111. 150; Chohesey v. Spenser, 134 
Ill. App. 137, affirmed 251 Til. 355. 

With the abeve rule in mind we have exazined the evi- 
dence upon thie gueation, but we are unconvinged that the liqui- 
dator was wrenged in thie reapeot., It in true that the services 
of the special liquidator seam te have been upor the whole faith- 
fully performed ani that expert ritnesses in response te formal 
inquiries as to their opinions placed the valas of theae serviers 
at from $20,000 te $25,000, while the amount aliowed by the chan- 
eellor was only $12,600, However, in matters of thie kind the 
formal evidence of experts is not at all conmtroliing., Zhis cage 
seems to be one of the particular class wherein, contrary to the 
usual rule, the court way take into consideration its personal 
knovledge of the nature and character of the services rendered 
in determining the value thereof, It may be added that trial 
courts do not often err in the direction of allowing less eom- 
pensation than services of this kind are reasonably werth. The 
material facte bearing on this point, Korever, would seem to be 
ae follows: 

4H. J, Bailey was appointed special deputy Liquidator 
April 20, 1927. He rendered services in that capacity for a period 
eof 21 months, He is a brother of li. VU, Bailey, the liquidator, At 
the time of his appointment he wae witheut special experience in 


the business of insuranee, with the exception that March 7, 1927, 
he had been appointed to a similar position for the Lineoln 


Casualty Company. He had worked in a newspaper office for 18 


years and thereafter was so court reperter in Bureau county, 


Tllincis, for about 20 years, During the last two years, however, 
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he worked at e-urt reverting only about thirty days each year, 

For five months during the first part of his service as deputy 
liquidator he paid hie own necessary traveling sud hetel expenses, 
He was assisted iv the work of liquidating by «a large force of 
Clerks, exaciners, appraisers, ete, in particular he had the 
assistance of ar. Bartech and ur, fessele, who were experienced 

in tne ineuranece businese, and he adwite that witheut their 
agciatance he could not have curried on the work. Their coapensna- 
tion was $395 a month. 

The asgets of the insolvent company were eatimated to 
be about $600,000; claims foreign and domestic amounted te apyromie 
mately $1,500,000. During the perisd of the aervice of 4. J. 
Bailey there wae collected for the insolvent the groasa amount of 
$363,495.91, and from this amount there was disbursed $133,730.73, 
eof which $161,355.12 was for expenses of the adwinistration of the 
estate. During June and July, 1927, at the expense of the estate, 
the deputy liquidator made a trip te Surich, Switzerland, te settle 
foreign claims, There hae been allowed $4,200 ‘or similar services 
rendered by him as deputy collector for the Lincgim Casualty Company, 

In the iteme of expenses for thie ineolvent avpear 
fees paid to exaviners, appraisers, ete., a number of whom it 
sSeame were employees already on the payroll of the state from 
which they received compeneation, but the evidence tende to shew 
that the services for which there persons received eonpensation 
from the estate of this ineolvent were actually performed. As 
Glready stated, we do not regard ourselves as bound by the opin- 
fene of experts, however competent, upon questions of this kind, 
and after a consideration of the whole evidence have arrived «at the 
conclusion that the auount allowed by the trial court for the 


Services of the deputy liquidator ie not illiberal, unfair or 
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unjust. 

The question of first importance, hovever, convoerne 
the disallowance of soliciters' fees. Kdward J, Hennessy was 
employed by the liquidater under an erder of court, and he pore 
formed the usual end necessary legal services required by the 
liquidator in the settiement ef the estate, The evidence «len 
4iscloses that Hennessy wae exployed only after a request made to 
the Attorney General of the Gtate that such services should be 
performed by nis office, which the Attormey Seneral refused ta do 
upon the ground that he was net legally ebliguted so to de. 

The liguidater contends that the sebjectors are en- 
setter laches precluded from reising any objection to the 
payment of suliciters' fees far the liquidsater. This sontention 
is baced firet upon evidence tending te show that in July, 1927, 
the ebjecgor J. 5. Sonroe knew that Agnnessy wae the attorney for 
the liquidator. August 5, 1927, the attomey for “onree wrote 
Bennessy: 

“Il have had correspondence with regard to thie claim with 
Br. H, U. Bailey, the Director of irede and Comierce of this 
State, Under date of July 27th he wrote me that yeu were at- 
torney for the Receiver. i wowld like to knew what ia ta be 
done as to the matter ef filing ciain, 

"This is the case of a fire lees in California in the 
amount of $4,006, for which the Aarquette gave drafta to Hr, 
Monroe about a year ago. * 

The eontention that the ebjeetor, Pioneor Pire lneur- 
ance coupacy of America, had netice, ia based upon the testinony 
of its solicitor te the effect that he knew Hennessy orior to the 
appointaent of the liquidator in this case and that on April 2%, 


1927, he “knew that Hr, Hennesay hed been authorized by the Court 
to act ac ir. Bailey's counsel.” The sGliciter, however, further 


testified that he had been retained shortly after the report of 
the liquidator was filed Mareh 5, 1929; that he did not have any 


conversation with eny officers of the coupany he represented in 
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regard to the Marquette National Fire ineuranee Se. prior to Haren 
6, 1920, but that he applied te the Director at Princeton for claim 
blanks fer hie client in Hovenber or December, 1928, It is not 
Claime4 that the sbjector Leonard had any knowledge of the fuete 
with reference to the entry of the orders directing the enployment 
of Hennessey. The attorneys fer the objectors, av a matter of raet, 
were not named in the neticee given of the filing of the firet and 
geeond reporte of the liquidater, and there was ne service of those 
notices had upon them or any one of them or upon the objectere rep- 
resented by them either at the time of the filing of the first ree 
port or at the time of the filling of the seeond report. When on 
Mareh 5, 1929, leave wee granted the liguidater te file his final 
report and saeceunt, the order previded that motiage of the same 
shoul4 be cerved upon at least thirty ef the Largest erecAliora whe 
were net re resented in court. Thereupon notices was acrved upon the 
counsel for the objeetore, amd upen the service of such notice 
these chjections rere filed, The letter ef the gxeliciter for 
Kontow, it is true, discloses that he knew Henneesy wae acting as 
solicitor but it dees not disclose whether he had Knowledge that 
Hennessy was not in faet acting for the office of the Attorney 
General, KEnoxledge of the solicitor fer the Pioneer Fire Insuranee 
Co. would not be notice te that company prior te the time he was 
employed te represent it, and, as already stated, Lt is not claimed 
that Leonard haf notice, 

We cannot overlock the fact that the burden of proving 
facts shoring an estoppel is om the liquideter, m4 this evidence, 
We think, comes far short of disclosing facts out of which on 
estoppel would arise. But there is anotver und conclusive reason 
Why the defense ef estoppel cannot be successfully interposed, If 


the employzent of Hennessey was illegal and contrary to the publie 
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policy of the State as expressed in its statutes, then a court of 
equity may not lend its aid to eupport an illegal snd prohibited 


act by the interposition of an esteprel. There is an abundant 


autherity to this effeet, (County of Coox v. City ef Chicage, 
158 11]. 824; Stecle v. Huprecht, 147 111. App. 646.) This last 


named case seems to us to settle conclusively this question 
againet the contention ef the liquidater. The chearecelier held the 
employment was illegal and fjenied the right to compeaneation on that 
theory, snd the selution of the question of whether he erred in 

@o holding requires 2 construction of the statute applicable, 

The voluminoue briefs disclose @ wealth of suthority 
from this and other jurisdictione hae been subsitied where quea- 
tions supposed to be analogous have been decided by the courte. 
It seems te be conceded by the parties that the business of ineur- 
anee is affected by a public interest; tiat the utate mey in the 
exertise of ite police powera subject the businece to reasonable 
Tegulationa; that acting upen that principle regulatery statutes 
have been enaeted and the business of inesuranes subjected to the 
oversight of the superintendent of insuranee, and that his office 
has become « department of the state gevernment. By the ensetoont 
of the Civil Administrative Cede of lilineis March 17, 1917, there 
Was ereate4 as a part of the state government « Department of 
Trade and Commerce which was empowered “to exercise the righta, 
powers and 4utice vested by law in the insuranee superintendent, 
hie officers and employees. * 

Clearly, therefore, the question here to be settled 


Must be determined by om «xamination of the statutes. Sy the 
strict rules cf the common law the saecete of a defuntt corporation 


went to the state (Life Assoc. of Amorice v. Huanett, 102 111,525.) 
and the right te have the same distributed to creditors and stock- 


holders appears to be exelusively a matter of statutory legislation, 
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The liquidater contends and the objecteres deny that 
the authority to employ counsel ia granted by sections & and 11 of 
the Insurance Company Licguidation Act. This aet was adopted by the 
legisiature of Illinois from a similar act previously enacted by 
the State of Kew York. Cobheci. Laws of ib. ¥. 1900, chap. BW, ace, 
63, subd, 1-12. Seetion @ of the iliinoiea act corresponds te aecq 
tion 6 of the New York act. For the purpose of comparison we piace 
them side by side. Section 8 of the Iliiseic set provides: 


“For the purposes of this Act, tue director sitell bave power 
te aproint, under his hond and official seal, one or wore epecial 
deputies as hie agent or agents, and te apley such elerks and 
assistants as may by him be deesed necessary, and delegate to 
each ef euch persens such pewers to asvist him as he may econ- 
sider wise. The compensaticn of such special deputies, clerke 
and asaistants and all expenses of taking posacesion ef and 
conducting the business of liguidating any suck company, shall 
be fixed by the director, subject to the approval of the court, 
and shall, on certificate of the direstor, be paid out ef the 
funde or assets of such company." 


Seetion 6 of the Kew Yors act provider; 


"Yor the purposes of this section, the superintendent shail 
have perer to appoint, under hie hand and efficial seal, one or 
more special deputy superictendente of insurance, a8 Ais agent 
and agente, and te employ such counsel, clerks wf sesistente 
as may by him be deewed necessary, and give each of such pere 
sone euch powere te nesist him ag ke may consider wies, The 
compensation of such special deputy superintendent, counsel, 
Clerks and aesistonts, and all experneer of taking possession 
of and conducting the business of Liguidating any ouch corporae 
tien shall be fixed by the superintendent, subject to the ap- 
proval of the court, and shall, om certificate of the superin- 
tendent, be paid out of the funds or ansete of sueh corporation. * 


The objectors say that the oniasion of the word 
*eoungel" from the Illinois set indicates the Legislative intention 
that the Director of Trade and Cosmerce shall not have the pewer to 
employ counsel. ‘The contention is based om the weil known rule of 
construction that where certein things or matters ore enumerated, 
then the things or matters exeluded in the enumeration must be 
considered as expressly forbidden. Iliustrating the rule are cited 


Gaddis v, Richland County, 92 111. 119, where the mode by which the 


power granted te a city should be exercised wae exoressly prescribed 
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and wes held to exclude all other modes; City of Cmire vy. Bross, 


101 111. 475, where the enumeration ef powers granted to a city 
Was held to neceesarily exclude the inference that any other porere 
were granted; Varner vy. Arustrong, 214 ill. agp. 1c, where the 
inclusion of specific powers im a statute was Ael’ te exclude ell 
others; and igelin v, United States, 27) u. 3. 245, where the court 
said, “to supply omiesions tranecende the judicial function.* 

The liguidetor replicse that the rule inveked ispredi- 
Gated upon the premice that the specifie and general vrevisione 
must relate to the same subject; that section 8 of the statute 
Felates to the power of the direetor as liquidator ta appoint depue 
ties, clerks, savistants, etc. ,witile section li of the same act has 
te do entirely with the powers and practice oi the court; that the 
cases webies/are dietinguishable in thie respect. “he liguidater 
further contends that under its geteral chancery powers granted 
under section 11, the court had the power to ullew solicitor 's 
fees te the liquidater or to the reesiver appointed by it. Here 
again, hevever, the objectors invoke the rule ef construction that 
where in the same statute there ia a particular enactuent and also 
& general one, which in its nost eouprehensive sense would inglude 
what is embraced in the former one, the particular enaetuent must 
be operative and the general omactsent aust be construed only to 
Spply to cases within the general Lancuage whieh are not within the 
provisions of the particular enscwent, They cite Dedue v, City of 
Ghicago, 201 i113. 64, ana } 


Tll. 282, which seem to eo bold, ‘the objectors therefore say that 





on Co., 274 


Spplying thet rule it eannet be held that section 11 grants sewer 
te expley counsel, and section 8 must be construed as expressly 
ferbidding such employnent. in ether words, they contend that see- 
tien 11 grante only powers such as are consonant with section 4, 











itwoo ale axe Se 26 ob CVE ygptere 





* nghdoums delotbal ait abaogenes? eo tee tap, xtegue, —e Toc 
Ayes Pail ube MONSTER: eins, one Jase seh iyes ~ptebinnds, at. shia 
| nandalvery Laraies haw ait i 208 ana dade on aes ai 4 
entere 983 10 B wydiosa sei jsoetdue seem, a ob phaler 
“60 aatoane we wotabdep hs | ae tesoor bb. oui . te so¥04 | eas in i 






tatebign si agit. sfongee % ofaa mg. elise. ene phen aease 
fesagtphe rer en Fs ha iy wigs ane at. diiegh aenneen * nest 





tema tnoazonae sohuabsing wats a9 aporiot ) ar | | ctx 
ae ‘edie hewss aa0e ad tein ‘pausadoate iareaoy ‘oud bate svitewes | C 












a hota bw ton ata sg beher mynssy ad love ey ods shit be aveao. ‘ 
Bent d_ae saad tie yea? : Sasay pace taiveliuey ode 18 moe lye 
“O88 , 2 sobtvex! onmald® yi Modnaad be 00 it 108 game 
sant yea oxo te tout wxotes bso ot bLod oF od moee ‘tele 6 . : 
1990 ofaasy Li moltoon sods bbw nd tonane ah efi: td 9 
4 _ Miaearaxe an beasts eave od teum & aotsone bas . Neo Xe 


i Wat 5 
x00 sas bananas quad sebrew wedso ag _ siaaoest 


As against this the Liquidater contends that neither 
the rule nor the cases are anplicable because in thoee sages the 
aifferent sections considered related te anly one arid the same 
subject, while here one subject is considered in seotion 8 and 
another and different subject is considered in seetien 11; and he 
therefore says that the rule abeve atated ie one only of interpre- 
tation an¢ that where it appears from the context that the general 


words are not limited, the rule will not be applied. He ¢ites 


Misch v. Russeli, 136 I31. 22; Gilieck v. fhe Poopie, 172 Lil. 
307; Gage v, Cameron, 712 111. 146; kielieynolds y, “he Peggia, 230 
Ill. 623; Mertens v. Southern Goal Ca., 235 Ti. 540; 26 8,C.L., 
eee. 240, p. 999; 36 Cye. 1121<1182; ehich seen to eo held. He 
also invokes section 1 of chupter 141 of the lllinois Hevised 
Statutes (Cahill's Ill. Hev. Stats. 1929, shop, 12, #¢e. 1, par.d) 
whieh, reforring to construction of statutes, provides: 

"All general provisions, terse, shrasee ani expressiona 
shall be liberally construed in order that the true intent and 
meaning of the Legislature may be fully carried out.” 

Against thie the objectors say tint the covers granted 
by seetion 11 are not general chaneery sowers; that the proceeding 
provided for by the statute remaine a special statutory proceeding; 
and cite as applicable the cases of Guith v, Jobneon, $82 1hl., 1534, 
and Wilson y, Smart, $24 111. 276, whieh held that seetion 6 of the 
Divoree act, while it confers chancery scowers, linits the mame to 
the actual jurisdiction conferred by the Diverce act, and that such 
Limitation controls any exercise by the chancery court in such cases 
of general equity powers, We think this view correctly interprets 
these cases, ait the rule is not umiike thet deelared in Therens y. 
Therens, 267 111. 592, where in o proceeding by am adminietratrix 
te sell real estate to pay debts, it was held that the same woe not 


inherently a chancery proceeding, but iat it was # special proceeding 
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in which the powers of the court were limited. Hanne v, Keine 
ghaysen, 79 Til, 525, and Farmers State bank & Trugt Co. v. 
Rayborn, 238 111. Avp. 548, are other cases which announce the 

pane rule. On the authority ef theese casper it wee held that the 
statute here dose not confer the generai jurisdiction ef a court of 
chancery, and hence no power to allow aeliciter'’s fees can be de- 
rived therefrom in the absetice of an exprese authority. it iv fur- 
ther eontended by the objectors that even if it is congeded that 
general chaucery sowere ure conferred, the comtention sould net ore- 
vail for the reason that in this state ceurts having such general 


chancery powers aay not allow solicitor's fees to be taxed as coats, 


Life ins, Co, v. & » 269 111. 589; Deneen vy, Deneeng 
M93 Til. 456; Benza vy. Hew Sra Assog., $23 11). 206, and Aloo v, Lowe, 


230 Tli. App. 548, sre cited to this point. However, Letropelitan 
Life ins. Co, v,. Kinsley, by the opinion filed therein, ia declared 


Plainly dietinguishable from Heffron v. Kise, 149 Illi. 216, and 
BeAnrow v. Zartin, 183 [11. 46, where o court of equity was apecifie 


cally held to huve power even in the absence of statutory authority 
to sallow receiver fees to a receiver appointed by the court. In- 
deed, that principle, we think, muet be regarded a» well settled 
by these decisions, | 

We seem, finally then, te come to the question of 
whether a liquidater appointed under a statute similar to thia 
which we now consider may be regarded as an officer of the aourt 
end deriving his power and authority from him, the parties have 
Cited a large number of cases holding (ae claimed) under similar 
faete that the receiver or liquidator was an officer of the gourt, 
deriving his authority from the court rather than frox the statute. 


The liquidator cites Assets Realization Co. v. Defress, 225 111. 808, 


where the proceeding was for a liquidation of a corseration orgenized 
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under the Homestead Loan Associations aet, ond the auditor of State 
had taken poesession. The court there held that the pewer of the 
auditor wae neeessarily subject to the control of the courts. The 
Liquidator alec cites State v. Yalkenhainer, 309 Me, 361, 274 5.¥, 
722, where under a Missouri statute quite similar to that which we 
are here required to interpret, 1% was held that the insurance 
superintendent waa in effeet the reesiver of the court ond under 
ite control; Evans v, Illinois Surety ¢o., #93 Lil. 161, and also 
at 319 I11, 105, where it was held that the court exercised equity 
Jurisdiction in the agpointment of a reesiver for an inselvent 
surety company. 

On the contrary, the objectors rely on Seaigo vy. 
Commercial Trust & Savings Bank, 239 Lik. App. 350, where in a 
proceeding under the Banking Liquidation set, the court said that 
under section 11 of that sect the auditor of the state might appoint 
@ receiver "to take charge of the affairs ef the bank without the 
eréer of any court and wind up ite affaires, obtaining orders of 
court for certain epecifie purposes." The objectors ales cite 
United States v. feltsel, 246 U. %. 533, 62 Law Hd, 872; tix Parte 
Ghetwoed, 165 U. &. 443, 41 Law Bd. 782, where a receiver under 
statute concerning national banks wae appointed by the comptroller 
of the currency, snd the court said that he was not the officer of 
the court. Helfe v, Rundle, 103 U. & 222, is aleo cited, die 
Closing that contrary to the courte of the state of Missouri, the 
United States court held that the superintendent ef insurance of 
that state, while acting ae liquidator, was uct in any sense an 
officer cf the court. A similar proceeding ware considered and a 
Similar ruling given after review of the autherities in Krautheff 
Xs_Kansas City Joint Stock Land Bank, 25 Fed. (2nd) 71. The 
United ‘tates court said as te the superintendent of insurance of 


the etate of Kissouri that he derived his authority "not from the 
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decree of the court but from the state.* Attention is sleo ealled 
to Farreli vy. Stoddard, 1 fed. (2nd.) 802, where the Federal eourt 
for the Serthern distriet of sew York sonstrued the act from 
whieh the lliineis statute wae taken ond held after a revier of 
all the authorities that during liquidation of an inguranece come 
pany under that act, ite property was not in the qustedy of the 
eourt and that the Federal court under rules of comity war net 
precluded from entertaining suite with reference therets by the 
fact that the same was in the poesescion of the licuidsator. That 


case cites as authority Alien vy, United States, 245 Fed. 678; 
8, 246 Mase. 244, 134 5.8, 625. 


Petts OE) 


Both the parties hera rely on in re Camualiy Co, of 
Beerica, 243 4. ¥. 443, 185 kh. B. 738, “here the some seetions of 





oO TSE. he pe or ay ot 2m : 





the Kew York eect which we are here calied upen to conatrue were 
eonsidere’. in that ease it appears the insurance superintendent 
Liquidator employed counsel, who rendered’ « bill for a balance of 
$8,506 eluimed to be due for services, He nad received payment te 
the amount of $1500, the tetal bili charged being 916,000. Fhe 
bill was rejected by the superintendent Liquidator ae excessive, 
and he fixed the balance due to the attorney at $2,000, The nisi 
Brius court (that ie, the Supreme court ef New York) held thet the 
services wore vorth $8,000 and ordered payment on that basis. The 
Appellate division custained the view of the superintendent and 
Feversed the order, saying: 

"The only power conferred by the statute upon the eourt is 
to approve, or dissvorove because execssive, the compensation 
fixed by the superintendent of insurance. The court ie given 
mo power of fixation, ani henes, even thoug! the court may 
consider the compeneation fixed by the superintendent too lew, 
it must apcrove the ease. Only in the event the compensation 


fixed by the superintendent is excessive may the court dime 
ore the same.” (In re Casualty So, of America, #16 5.Y.S. 


The Court ef Appeals sustained the trial court and reversed the 










re RMS Sie 2 ree 


beLieo go gate gi aoiiantzA “.adade out mat oud tune edt aT $8 
sion 4 Latobet eat oundy , G8 (. bm) sae £ itl : 


“gen ase ean te an hire sebaw truRe “Leveobet end tas, sb iw . 
one ea sterwsa a0 ie te ‘tes Abie net jatararwtae aaa: 


ft Sel Esco 


tact _Ronab Lup tL edt te wots sngaeag oft ak ane ome ott, per i 








Savon, en ag a ord { aotraag oat ase. ‘, sets? 
t snottonn pmag ects onal ttt ma a gat Ps = A, ce | 
oton episacos o 04s aking oon ote ow ‘ilgasin tea <8 







toie hess #980 enaetsest eat arasnge ¢2 seae desig, Rade hotehiaaes 
26 wenuted & roti itd» a he rabae site Sonavoo boxed "" r : x ry i. 
ot sanyo bovisae ‘bedi on | saavivtes 0 aud ad at beatae 08 
edt 030, ose gaied boyuede Lid Latos ac sone otf 088 | a 
“jeviinaeons. ox totabloott msn’ nis qu ang sf horaeton. nay £f ee 


Os Hes 
ie am! 


iaig ent .900,86 te qemnod de ad ee oub nae tnd oat boakt ot da. 


3 AB: 
oll Wait b fea Giset wet %e sxw08 ue xt ost ek tase ) ipa hy 
ad? velood tak? no Susareata Sombie haw 090,88 stew oor noo by 
bas teabebritooue 1 oats te wooly os ‘bomdatags. sole ty2h, odallonga. . 
_ gakyon tate ot, ateyes, 
ak 33s sd ai seen, otusads eat f havrgon x98 te bcs % 

















pet ga tues ~y <sonmtwaal ‘to snghamrartecae 9 
on, fave odd cywod? meype -) esae dt 

swol ood serge ork ond ut bexkt Sobadim ana 

fol Legace of} gneve ect af ylad | ome: 

S th triton mild ian or cones ot tae bine. ab 


*” $ 


4 


yam eats ot hie ghar begetanty 


nat t hnaceves ‘bewe free ates add peeribeat 7 aa ap ah Wig 


pe Ad Gy Meat a willy pt 


15 


Appeliate division. The epinion pointes out that the superintendent 
414 net have arbitrary powers; that rules snd regulaticne which he 
might adopt were “aubject to the appreval of the court." The 
sourt said; 


"The power of the court to Liguidate thie claim and direet 
ite payment from the ageete dose not depend upon the power of 
appreval reservec by eubdivision 6 where tae amount hae been 
fixed by the liguidater through agreement with the ecrediter or 
with the creditor's consent. tke power is incidents] to the 
eupervieion and direction of the court of linuidstion (see. 43, 
subd, 3). ly the settled practice of the Court of Ghoncery, one 
whe supplies services upon the winding up of a businese at the 
hande of a receiver may apply to the court ty swimery petition 
for the aliewance of Kis ciaiw and for payment upon allowance, 
(High on -eceivers, sec. 254-b; 1G Abo. b. 6. 37h et wog. note.) 
%@ cannot doubt that a like jurisdietion, and ene equally sume 
mary, *xiste teday aa an incident to the judieial supervisien 
of the liquidation of an insurance ecxpany by the statutory 
liquidater. There was soma aucgestion in the court below that 
the claimant's reuedy, if any, wae a remedy by action, and not 
by motion or petition. The boon of prompt and econenical ad- 
minietration would be seedleesly sacrificed if this sugnestion 
Were accepted, ‘The power to supervise and direet the time and 
method of liquidation is a power to determine the extent and 

. Walidity of eluims srigsing in the courge of Liquidation and 
growing out of ite necessities," 


Thie decision if foliowed to ite logics: sonclugion 
Would seem to compel us to wold that general chancery powers (at 
least, to the fuli extent necessary to a preper Liquidation of the 
business of the particular company invelwed) is granted by the 
Statute, Unlike the cases cited where authority ie conferred upen 
& court of limited jurisdiction, we cannot disregard the fact thet 
the legislature here saw fit to confer the power granted (whatever 
it was) upon a court of general and superior jurisdiction with full 
chancery powers, When, however, we return from the exeursien which 


the voluminous briefs filed in this eause have required us to 
undertake, we come ugain to the simple question, What was the ine 


tention of the legislature in the enactwent of the particular 
etatute which we are called upon to interpret? The act in question 
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was approved June 26, 1025 (see Laws of Lilinois, 84th Generel 
Assembly, 1925, p. 446.) It became o law July lst of the sane 
year. It reeegrizes the office of the Director of Trade and 
Gewmerce, to shom had been transferred ali the powers of the 
insurance superintendent by the act of March 17, 1917, known as 
"fhe Civil Administrative Code of Illineis,* As already stated, 
it is copied almost verbatim from « similiar law af the State of 
Hew York, which was adopted by that state in 1909, The enactment 
ef the law seems te have come about threugh the suggestion of the 
then Gevernor Hughes of Kew York, who in his annual meseage to 

the legislature cf that state recowmended that authority should be 
given to the suverintendent of insurance to conduct the liquide. 
tion of insolvent insurance companies in a Manner slinailear to that 
which had been suthorized in the ease of banking institutiona. ie 
said: 

"Serious delays and enormous Wastes sonsected with reeeiver- 
ships both of banking and ineurasnee corperations has directed 
attention to the advisability of previding smultabie means for 
economics] and speedy liquidation threugh the agency of the 
respective state departments, Last year the banking Law was 
amended so that it provided for the liquidation ef banking 
corporations by a businesslike method and the wisdom of the 
provision has already been dewonetrated by oxperience. Similar 
exigencies nrise in econnection with insurance corporations, 
and ge be dehlt with in a similar way.” (See 

’ 215 H. tx 8. 256.) 

We may assume that the purpose of adopting the act 
in thie state was the same. The case, of course, is not authority 
to the proposition that the liquidator bad the power under the 
Tliineis act to hire attorneys and solicitors, The fact that with 
the Bew York statute before it the legislature twice deleted there. 
from the authority to pay expenses of counsel, easily distinguishes 
this case from that one and precludes any holding that the New 


York ease is controlling here, however instructive it way be 


upon the general principles involved. 
Another and important respect in which the eaee8 sre 
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distinguished from in he Casualty Company of Amerigg, in that so 


far as the briefs disciose, it does net appear that in the State 
of New York the office of attorney general earrieca with it the 
powers or that its occupant is required by law to perform the 
duties which devolve upen the attorney general of this eonmon- 
Wealth under the laws of this state. 8.) sueh official as the 
attorney general is mentioned in the Hew York act. te ia the 

only attorney expresely mentione4’ in the Illinois aet, and the 

act proceeds to pisea upon him explicit and express duties as a 
public officer. By article 1, section 8 of the Conatitution ef 
1879 the cffice of attorney general is made o part of the execue 
tive department of the etate, This is the sams departzuent af 
which the director of trade and commerce it a part. koreover, the 
duties and powers of the attorney general of the comagnwealth, befor: 
the enactment of the Liquidation law of 1925, had been defined in 
a notable opinion filed in the Supreme court of this atate, the 
@irect effect of which was to challenge the power of the legisia- 
ture in respect to agoropriations, The importance of the decision 
and of the subject matter to which it related was so great that 

We may safely assume that it was present in the mind of the legis 
lature at the time ef the ensctwent of the Liquidation act. ore- 
over, the decision and the act indicate when read together that 
for the time being at least the judicial, executive and legisla- 
tive departments of the state saw eye to eye and co-operated to a 
Coumon end fer the public weal. The case is Fergus v, Russel, 


276 111. 304, in which an opinion wae filed Nevewher 6, 1915. 
Ta thet case it appeared that a bill was brought by 


Pergus against the state treasurer and other public officisis of 
the state to enjoin certain alleged illegal appropriations there- 
tefore assumed to haye been made by the legislature, A decree 
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wee entered in Sangamon county finding certain items to we valid 
end others to be invalid. m appeal ereas-errors were asgilgned by 
complainants and some of the items challenged concerned an appro} 
priation fer an attorney and three exauinere for the superinieondet 
ef insurance. The appropriation was: “Vor legal services, 34000 
per annum; for expenses of prosecutions of violations of the ine 
surance laws, $915,000 per annum.* ‘The aporopristion aleo included 
$2600 for traveling expenses of attomeys, court coste in proseou- 
tions ef violations of the insurance laws, The insurance superin« 
tencent srpeared to Bupport these items and was permitted te file a 
Separate brief. The opinion of the Suprese court reviews the de- 
velopment of the isw of this state on the subject of inauranece from 
1869, when it was net distinguished frem the law applicable to eor- 
porations for yeouniary profit until the amended act of 1400 (sea 
Laws of 1909, p. 256), by which, as the court pointed out, the Gen- 
eral Asrexbdly attempted to strip the attorney genersi ef a11 of his 
powers and duties with reference ta ineuranee and to traneler the 
game to the superintendent of ingurance, After citing aection 1 of 
article 5 of the Constitution of 1970, the opinion staten that the 
document conferred no express powers upon the attorney general and 
Prescribed no express duties exeept sueh as might be prescribed by 
law; that the office of attorney general was kmown to the common 
lav; that under the common law he Had well kmown and well defined 
povers, andi that it was incumbent upen bie te perform well known and 
@Glearly prescribed duties. The opinion also states: 

"It is sufficient for the purpeses of the discussion of the 

int hore involved te state that at common law the Attorney 


eneral was the law officer of the crown and ites chief represen- 
tative in the courts. (i £ 9 Price 12; Gen- 


® i Swanst. 4; cae ee ee 4 Burr, 2570; 
4 Brown's ?, ©. 3606; 1 Temlin's Law Dict. 129; 25 Law 
Searteray Rev. 4006,)* 


Alter reviewing the cases end stating that the ineurance 
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superintendent relied upon North American tne, Co. v, Yates, 714 
Ill. 272, the court said: 


"When by the act of 1993 the General Assexbly attempted to 
strip the Attorney General of ali his powers aid duties in ref. 
erence tc insurance matters, it was effeetive only to the extent 
ef such added powers and duties as had been conferred ond imposed 
by the legislature and did net affect those which were inherent 
in hie office. As wae held in the Yates case, the Ineurance 
Superintendent now has the right to institute prosecutions and 

ntain any guit or preceeding that could thearetefore have been 
prosecuted in the name of the Attorney General. It deae not 
follow, however, that he may employ other eoungsel than the 
Attorney General or secure other legal advice than hie in the 
prosecution of such proceedings. Such proecesdinge may be proee- 
euted in the name of the Insurance Superintendent, but he must 
lock to am4 depend upon the Attorney General for all Legal 
services. 

x *# && & &@ 8 ® 

"it is true there were other representutives of the erown in 
the ccurte at common law, but they were ali subordinate te the 
Atterney General. iy our constitution we erested this offliee 
by the common law designation of Attorney General and thue im« 
pressed it with all its comeon law powers aid duties, As the 
office of Attorney General is the only office at common law which 
is thua created by eur constitution the Attorney Generali ie the 
ehief law officer ef the Stats, amd the eniy officer empowered 
to represent the pecpie in eny suit or proceeding in whieh the 
State is the real party in interest, except where the eonetitu- 
tiem or a constitutional statute say provide otherwise, With 
this exception, omly, he is the sole offilelal adviser of the 
executive cfficers and of all beards, commiasiens and departments 
ef the State goverment, and it is Bie duty te eonduct the law 
business of the State, both in and out of the courta.* 


The opinion then goes on to state that the appropriation ef $15,000 
for expenses of prosecutions of v olations of the insurance laws 
Was not necessarily for the purpose of paying salaries or fees of 
attorneys for legal services but might be for the purpose of cori- 
ducting investigations; that the uve of any part of the same for 
the purpose of performing legal services would not be proper, and 
that the auditor showld refuse to iseue a warrant and the state 


treasurer to pay the same fer any such purpose, 

It would therefore appear that in eliminating the pro- 
vision of the Hew York law as to the employment and payment of 
@ounsel and in nasing the attorney general of tie estate as the law 
officer to conduct preceedinge in court when neceseary, the Legisle- 
ture sought to conform with this decision of the Gupreme court. 
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Another signifilesant fact which compels the seme ecne 
clusion is te be found in the subsequent legislation amending and 
in substance repealing the act ef 1925. This legislation is en- 
titled, *Am set in relation to delinquent insuranee eoupanies, 
aseociations and societies,” and states that the title was amended 
by an act aporoved May 20, 1929, (see Lawea of Lllincis, 1929, p. 
527; Smitheiliurd's I11. Hev, Stats. 1929, chap. 73, see. 488, p.1791.) 
Section 7 of the amended act eliminates the gsruvieion by whieh the 
director of trade and commerce must be appointed as liquidator and 
substitutes a receiver appointed by the eourt. Geetion & as amended 
givee thie reeeiver pover to ewpley attorneys and selicitersa, thnaa 
substituting for liquidation by the executive departwent ef the 
government the old system which it Kad been intended to supersede. 
Buch of the phraseology of the act is retained but the substance 
has been eliminated. 

Considering the languages of the act of 1925 as we must 
interpret the same by the ruler of construction, considering the 
evident purpose fer which the statute was enacted, cansidering the 
powers and @uties of the attorney generai of this state as defined 
in the Constitution and as interpreted in the Fersun came, and is 
view of the lgnguage of the amended act, we may not entertain a 
doubt that it wae the intention of the legisinture as expreesed in 
the act of 1925 that the attorney general slione should perferm all 
legal services in connection with the liquidation of insurance come 
panies under the act, end that the liguidater vase without porer to 
employ and the court under that act without jurisdiction to author- 
ize the employment of any other attorney or solicitor, and that any 
such employment of any cther would be contrary to the public poliey 
of the state ae expressed in that act. 

it hes been suggested that the duties of the attorney 
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general are limited to cases in which the state has “a real interest,' 
and we are cited te a number of cases where the cuestion te be de- 
cided concerns the jurisdiction of the Supreme ae distinguished 

from the Appellate courts of the atate, where it waa Kelid that 

the real interest cf the state meant a financial interest, 

People v. Continental Ben, Asgos., 200 111i. 113, iw one of a number 
of cases relied on. That decision concerns only the reapective 
jurisdictions of the Supreme and Appellate courte of the state 

ané interpreta eatatutes prescribing the practice in that regard, 

That decision followed a long line of cases dealing with the same 
subject, beginning with Hedge v, the People, 96 Lil. 423, and has 
been followed in the yet later case of The Peopla 





Tli. 439. It sas ne bearing whatever on the matters decided in 
the Fergus case. It is suggested that the state is by article 4, 
section 20 of the Constitution forbidden te pay, sscume or become 
responsible for the debte or lisbilities ef, “or in any manner 
give, loan or extend ite credit to or in aid of any pubdlie or 
other corporation, asssciation er individual,” ond that if the 
statute is conetrued as requiring the attorney genoral and officer 
of the state te perfors these legal services, it would then be 
void as viclating thie prevision of the Gonetitution, We can 
hardly regard this contention as seriously wade, if there is 
anything to it, the Supreme court of the state is the tribunal te 
whieh the matter should be presented. We heid the eontention 
without merit (1) because the business of insurance, as has been 
often held, is affected by a public interest; and (2) beeause as 
will be disclosed by a reading of the Life Assoc, of Amerion vy, 
Fassett case, the assets of a defunct cor oration, in the absence 
of a statute providing otherwise, in fuet belong to the state. 


What we huve already said disposes of the item of 
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$1000 paid by the liquidator to Kufus i. Potts for legal services, 
Vor the same reasons the decree disallewing this item aust be suse 
tained. if the court and the liquidator were witheut power or 
right te empley Hennessy in the administration of the eetate, much 
less were they without cower Gr authority to employ Potts to repre- 
sent the insolvent corperation. In support of the contention that 
this item should have been allowed, the rule is invoked that a court 
ef equity has inherent power to direct and pay as a preferred claim 
Teagonable compensation to ceursel employed by « corporation te de- 
fend the corporate existence in insolvency proceedings; and Standish 
¥. Musgrove, 225 i11. 860, 
Ins, Co., 143 3. ¥. 863, 42 Kk. KH. 1644, ond 
Un 











471, are cited, There is ne doubt ef the existence ef such a 


Tule in cases where insolvent estates ore atiministered by a receiver 
appointed by a court of unlimited equity jurisdiction. However, in 
this case Potts 414 met resist the apsointuait of the Liquidator, 
but om the eontrary entered am appearance and consented thereto. 
Boreover, as we have aiready Held, the procesding was statutory, and 
the statute did not authorize the paywont of auch expenses, 

Hor the reasons we have indicated the deeree of the 
trial court is affirmed, 

AVVIRMED, 


O'Connor, J., dissents, 
MeSurely, 2,., concurs. 
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34788 YR. JUSTICR C'CONKOR DISSENTING. 


I agree with the decision of the court as announced in 
the majority opinion excent as to what is suid concerning the fevs 
paid to the solicitor for the liquidator, There ig nothing in the 
law that makes the payment of the aclicitor's fees out of the funde 
illegal. And under all the facts which sre undisputed in the ree- 
ord, it is in my opinion contrary to justice and fair dealing to say 
that the sclicitor should not be paid for his services, which are 
admitted to have been necessary and hie charges reasonable, in view 
of the fact that his appointment as eoliciter for the liquidater 
was expressly authorized by an order of court. and from tine to 
time reports were made to the court sowing the work done by the 
Solicitor and the puymente made to hia, om acoount ef services 
rendered, cut of the funds derived fres the property being ad- 
ministered by the liquidator. 

The record discloses that April 15, 1927, the proceeding 
fer liquidating the darquette insurance Company was inetituted in 
the Superior court of Cook county. April 28, 1927, the defendant 
Insurance cocpany fiied its appearance, and April 29, 1927, an order 
Was entered by the court providing, inter alia, for the appointaent 
of a liquidator of the Insurance coupany, authorizing the Liyuidater 
te employ counsel te sake/avese that might be necessary to liqui- 
date the Insurance company, and on the same day the apocarance of 
Béward J. Hennessy was entered as solicitor for the liquidator. 
Thereupon the solicitor commenced the performance of wis duties on 
behalf of the liquidater snd continued throughout the proceeding 
for about two years, and “that 149 3-4 days cometituted the total 
time expenied (by the solicitor) in perforsing such legal services 


*** and the legal services rendered *** were necessary in the ade 
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ministration of the estate of said Marquette Katienal Fire (neur- 
ance company.” 

The Attorney General teatified that after he filed tie 
petition praying for the liquidation of the Insuranee company he 
advised the liquidater that his gervices as Atterney General vere 
substantially completed and that it wae no part of his duties te 
perform the legal services necessary to reduce the aseetea of the 
Insurance coupany te possession. Therexcon the liguideter employed 
Edward J. Henmmesey to represent him and te perform the necessary 
services. The Attorney General further testified that ne aporepris- 
tion had been requested by him and sone had been made to his office 
by the legislature thet could be used in payment of such service 
as were rendered the liquidater by the eolicitor. 

Kovember 21, 1927, am order or dooree wan entered ape 
proving and confirwing the order mtered April 29, 1@07, directing 
the liquidator to take poasession of the aszaots of the Ineuranece 
company, end it further decreed that the liquidator continue to 
liquidate the assets and affaires ef the company snd “that said 
Liquidator ie authorised and shall centinue the employment of 
Edward J. Hennessy as hie counsel ©** 4s heretofore ordered by this 
court.” It was further ordered that 411 alaime be filed with the 
liquidator on or before February let, 192%. The Liquidator was di- 
rected to give public notice by publishing once a week for four con - 
secutive weeks in a newspaper of general circulation, published in 
Chicago, of the time and place within which claims should be filed, 
and that any person failing to flie such claima should be thereafter 
barred. It was further ordered that the cause be referred to a mane 
ter in chancery to take the evidenee on the allowance or dine 
Sllowance of the claims. 


in September, 1927, the liquidater paid hin solicitor 
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$5,000 on account and in Deeexber $2500 more, and on Geptowber 24, 
1924, the liguidator filled hia first repert ahowing Bis acts and 
doings from the time of his appeintuent in April, 1927, to Vobrue 
ary 29, 1925, which showed the two payuiesites wade by hin to the 
soliciter as above stated. An order was ontered June 15, 1928, 
@llowing the filing of the first report wid it was further ordered 
that all parties, oreditors, claimants, ete., File their ebjee- 
tions to the report on or before July 2, 1928. Ho objections were 
filed. hevember 15, 1925, upon notice te certain solicitors, the 
Liquidator filed his second resort covering ie scte and dvinge 
from the time of his first resort te Getebear i, 1926, and an order 
wat entered giving leave to file the report; snd farther, that all 
erediters, etc., file any ohjoetions nay what have on or bevore 
December 15, 1923. No objections ware filed te thie report. This 
Feport expressly shewed that Hennessy waa performing services as 
@oursel for the liquidater and that tre iiquidater had diabursed 
for attorney's fees $2819.15; that he had paid om account of per- 
vices rendered by Hennessy 37, 500, 

Maresh 15, 192t, the liquidater filed his final ree 
port and account, whick shewed the payoemt to Sennesey of the 
$7,500 and a further payment of $10,000 made te him November 17, | 
1928. Yo this report there wae an itemized statement attached, 
showing in detail legal services rendered by ‘lennessy, end praying 
that he be authorized to pay such further allowance te Hennessy 
ae the sclicitor'’s services were reasonably worth. 

Zo this final report three claimants and ereditors, 
nemely, Pioneer Fire Ineuranee Co., Frank B. Leonard, the ap- 
Pellees, wid J. D. Monroe filed objections contending that the 
Paymente to Hennessy as solicitor were iliegal and veid. ‘me of 


_ the objections of the Pioneer Fire Insurance Voupany wae that 
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"the orders entered on April “9, 1927, wherein the liguidsuter was 
authorised ‘to employ counsel,’ and the erder ef Kevewber 21, 1927, 
wherein it was ordered, adjud.ed and decreed aeun® that said 
liguidater is authorized and shall continue the employmant of 
Edvard J. Hennessy as his counsel’ *** were entered witheut proper 
autherity of law, the court so entering the orders being witheut 
jurisdiction to enter the sane, * 

The objection of Leonard to the final repert touching 
the matter now under consideration was that "atiorney's or selici-«- 
ter's fees for the reesiver are net silewatle in law,” 

The objection filed by Kenree to the allowanse of 
soliciter's fees was that “the said liquidater haw employed at- 
torneys and legal counsel other than the Attorney General of the 
State which is prohibited by law* and that the amount paid by the 
liquidator was excessive. 

Counsel fer the liquidater in their brie! contend tha 
the objectors are "estopped and by luches precluded from raising 
any objection to coursieel feces as compensation to the seliciter fer 
the Liquidator." 

The evidence shows that the objector Monree in July, 
1927, through his solieiter, Kad sactusal notice that Hennessy was 
acting as the solicitor for the liquidator, amd that the solicitor 
for the Pioneer Insurance Company testified that on April 29, 192%, 
he knew Hennessy had been authorized by the court te aet as counsel 
for the liquidator. It will be noticed that nome of the three ob- 
Jecters, in the ebjections filed by them respeetively, made any 
eontention that they were without knowledge of the faet that 
Hennessy had been appointed and was aeting as seliciter ior the 
liquidator. 


in view of the undisputed facts in this case, that 
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since there was no viciation of any law in the payment ef any eo- 
lisiter's fees to liennesay, and since his appcintment wae a matter 
ef record and the acts and doings of the liquidater in the veveral 
reports filed by him disclosed that he was paying the soliciter 
out of the funda of the insurance company, and since there ia no 
contentien that the three objectors were without notice of these 
facets, and since the various orders of sourt were atered as above 
mentioned, i am of opinion that in equity and geod conecience the 
objeeters sught to be held estopped from now contending that the 


Solicitor cught mot to te paid, 221 Ti. 





App. 262. Tne liquidator and his seliciter ought to be proteeted 


in what they did by the ordere of court, Hothoan y, Lindstrom, 
Sapte; Keardon v. Youngauiat, 189 ill, Apo. 3. 


The ease of Husgel v. vergug, 276 Til. “4, ehiefly 
relied upen by the objectors, i wy cpinien is not in point. In 
that case a taxpayer filed « bili sgainat the estate treasurer te 
Festrain payment of $4,000 which had been appropriated fer Legal 
services and expenses for attorneys in troesseutione of violations 
of the ineuranee laws. It was bold that it was the duty ef the 
attorney general, the chief law officer of the Stete, te sreseeute 
such viclations and the appropriation not keaving been made to his 
offices, it was illegal. That case held that taxpayers’ money could 
Bot be used for legal services, except by the Attorney General, 

In the instant case the taxpayers' woneye are in no way involved. 
The State in not interested in the funds derived from the assete of 
the Karquette insurance Company being liquidated, 

Yor the reasone stated, | think the deeree was wrong 


im regard to the payment by the liquidater of ‘ees to hie solicitor. 
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WILSON & SCOTT COMPANY, yr 
a Corporation, 
Appellant, 


vs. 
MEDICAL & DENTAL BUILDING 


CORPORATION, a Corperatien, 
Appellee. 


Se a tee ee Pet Sane Meee 
Ft : 
i) 
es 
Es 
bel 





BR, PRESIPLIAG JUOTICE WATCHATT 
DELIVERED THE OPINION OF THK COURT, 


This is an appeal by plaintiff from a judgment for 
defendant and against plaintiff fer essts entered upon the finding 
of the court. 

Plaintiff's etatement of claim in several paragraphs 
alleged a damand for a balanee said te be due on account of gooda 
and merehandise sold and delivered in some instances for agreed 
prices and in ethers for reasonable aseunts under certein contracts 
made between plaintiff and defendant, The first transaction alleged 
teck place April 19, 1927, and the laet Boveaber G6, 1927, The 
item mentioned in the second paragragh wae withdrawn upon the 
trial, having in the meantime been paid. This item amounted to 
$168.80, leaving a bulance due ae claimed of $1022.06, 

The goods and merehandise in question conaisted of 
furniture and other materials necessary for the furniehing of 
two rooms in a building in which defendant corporation was ine 
terested, although it 4i@ not told title thereto. 

The defense set up wae that defendant dif net order, 
contract for, purchase, or promise te purchase the goods described 
ner authorize any person so to dc. The affidavit of merite, how- 
ever, io*s not deny the allegations os to the delivery of the goode 
er the price thereof, and therefore under the rules of the Zunicipal 
court, these facts being alleged in plaintiff's pleading and not 


denied in the affidavit of merits, must be considered as admitted. 
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Seoper v. Anderson, 246 111. Ap. 1. 


the controlling question in the ease im raised by 
plaintiff's contention that the finding and Judgment is manifestly 
againet the welyht of the evidenes. Indeed, there is little, if 
amy, eonflict in the evidence upon any matorial fact in fLeaue. 
The goods in question were contracted for, upon the eeveral oesa- 
sions averred in the statement ef claim, by Ghark & Trainer, the 
purported agents of defendant corporation. Piaintiff eeene te 
have tried the case on the theory that Clark & Trainer were duly 
authorized agents, and defendant presented ite defense upen the 
theory that they were not duly authorized. A. &. Glark, an em. 
Ployee cf Clark & Trainor, whe was in charge of the building te 
which the goods were delivered, testified to the faet of the 











LE 
At te Ae 


agency, but defendant contends (citing axe, 
Til. 437; Wh ti, Si Lli. S07; Broeetor v. Zows, 1158 
Thi. 138; Mujlanohy Savings Bank v. Sehott, 136 111. 685; Hummel? 
x. Freshwater, 203 111. Avp. 77) that the agency ecould not be 
proved by the agent. 


Heekethorn, 44 











Defendant wigunderstands these gases, which rightly 
hold that an ageney cannot be proved by proof of a mere atatenent 
of the alleged agent te that effect when the fact of agency ia in 
iseue, Such proof would be mere hearaay and should be excluded 
upon that ground, but the faet of agency can be proved by the al- 
leged agent when called as a witness just the same ae by any other 
Witness. See Xechem om Agency, vol. 1, 2nd ad., see. 291, p. 221, 


and the authorities from the different jurisdictions which are cited. 
The author says: 


"If it 1e deexed esetntial to prove the authority by th 
& 

agent himself, he must be called as « witnesa; his re A 
beth as to the fact, and ae te the nature and extent, of his 


authority, where it reste in parol, being as competent as that 
of any other witness. The rule upon this sub:ecet has been 
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stated by a learned Judge as follows: ‘It is soempetent to prove 
& parol agency and its mature and seope by the testisony of the 
person who claims te be the agent. It isa competent to prove a 
parel suthority of any person to act for another, and generally, 
te preve any parel authority of any kind by the testimony of the 
person who claims to possese such authority, But it is not come 
petent to prove the supposed authority of an agent for the pur- 
pose of binding his principal by proving what the supposed agent 
has said at some previous time, kor is it competent to preve 
& supposed authority of any kind, as against the permeon from 
whom such authority ie claimed to have been received, by proving 
the previous statements of the person whe, it is claimed, had 
attained such authority. '* 

See also Heyer v. lowa Mutual Liability das. Ce., #40 Ini. 
App. 431. 

The reeord here shews practically witheut eonfliet 
that defendant cerporation was organized under the laws of the 
state of IllLinoia as a building corporation for the purpese of 
erecting and maintaining a buliding in the ity of Chicage; that 
the organization of the defendant corporation was brought about by 
angther organization known as the #edical & Demtol arte Club; that 
this Club was the beneficial owner of the Hedicsal & Dental Arte 
Building, which it caused te be erected; that « written contract 
of agency for the managesent of the budlding tarough Clark & Typainor 
ae acentes was entered inte by said agents and the kedical & Dental 
Arte Club; that the Chicago Title 4 Trust Co. hela the legal title 
te the building for the Club; that tue defendait corporation was 
Organized by the same persons interested in the Club with the iden 
that throush the sale of ite stock the building might be financed; 
that the two organizations were identical as to officers, ond that 
Clark & Trainor, defendant smd the Arte Club seem to have supposed 
that Clark & Trainor were the agents for the buliding sorporation 
as well ae for the Ulub; that Clark & Trainer made tie contract 
With plaintiff for the gocds and merchandise sold by pinintil?s to 
@efendant; that Clark & Trainor reported the purchase of the same 
to the board of direetors of the building corporation, wileh ap- 
Proved the purchase; tiat defendant started # bank account against 


whieh Clark & Trainer were given authority to draw cheeke ond that 
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they, a8 agente for defendant, did draw ceveral cheeks againet the 
bank account and deliver them te plaintiff in part payment of the 
purchase price of the geods sold, amd that all thie warm done with 
the knowledge, coneent and approval of the officers and the beard 
of directors of the defendant corporation. It iw true that the 
evidence shows that Clark & Trainor were the ageute of the Medical 
& Dental Arte Club; that the written contract ereating the ageney 
wae with the Club alone, and that the defendant cersoration was net 
& party therete; but it alme appears, ae we have alrwady aet forth, 
that Clark & Trainor were in faet by parol authorized to act as 
agents for the building corporation; that they were authorized to 
carry out these particular transactions and that the same were 
ratified, approved and confirmed by the offieers and board of di-~ 
rectors of 4efendant. The agency for the Club was net at all ine 
consistent with the agency for the building corneration. 

On the undieouted evidence under the pleadings, 
Plaintiff is antitied to recover from defendant the sur of 
$1022.06, and the judgment for defendant will be reversed with a 
finding of facts ond judgment here for plaintiff and againet de- 
fendant fer that smount. 


REVEASED YITH A FINDING OF FACTS AND 
JUDGHREBT HAAS FOR PLAINTIVY, 


O'Connor and keSurely, J/., coneur. 
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34418 FIBDING OF FACTS. 


We find as facts that there is a balance due from the 


defendant corperation to plaintiff on aseosunt of the transactions 
eet forth in the statement of claim to the amount of $1022.06; 
that the different purchases of goods from plaintiff by defendant 
were transacted by defendant through Clark & Trainer, whe were its 
agents duly authorized in that regard; that their acts and doings 
in this respect were ratified, apsreved and confirmed hy the 

board of directors and officers of the defendant esrperation, and 
the judgment should be entered in thie court in favor of plaintiff 
and againet defendant for the bPalance due axcunting te the sue of 
$1022.06. 
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THE AULT & WIBORG COXPAKY, 
a Corporation, 





FS) 


FEAL FROK MUMTCIPAL chuRT 
OF CHIGAGo, = 


Appellee, “ 
vs. 
AMZRICAR BREAD WRAPPEA CONPARY, 


a Corporation, 


WR, PRESIDING JUSTICH RATCHETT 
DELIVERED THE OPIRIOK OF THA COURT, 


Thies is an appeal by defendant from a judgment in 
the sum of $7260 entered upon the verdict of a jury, which was for 
the sum of $5911.10 “plus interest at 6%." The claim was for the 
purchase price of certain inks sold and delivered. The defense 
presented was by way of off-set for damages alleged to have ben 
sustained by defendant fer failure of plaintiff in preceding trane 
actions to deliver inks of the quality warranted or inks fitted te 
the purpose for which they were te be used, of whieh plaintiff was 
aware at the time ef the treneactions, Defendant claimed damages 
of $17,041.77. 

The statement of claim was filed arch 3, 1927. The 
affidavit of merits was flied April 6, 1927, and an amended atate- 
ment of claim in off-set was filed June 4, 1936. April 1, 1936, 
defendant filed a written motion te diewies the suit supported by 
an affidavit te the effect that the plaintiff was an Ohio cor- 
poration; thet it had been disrolved and all ite assets sold to 
another corporation; that June 3, 1928, plaintiff caused to be 
filed in the office of the Seeretary of State ef Uhio a certificate 
to that effect; and that November 24, 1928, a certificate of with- 
@rawal of the plaintiff from the state of Illincis, wuere it was 
Licensed to 40 business, wae filed with the Seeretary of State of 
Tllinois. The sotion was denied, 


it is urged that the judguent should be reversed on 
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three grounde: (1) the judgment is against the manifest weight of 
the evidence; (2) the court erred in denying the motion ef de- 
fendant to diewise; and (3) interest should not huve been allowed. 
It ia urged that the motion te dignies should have 
been granted because of the comzon law rule that oll actions by or 
ageinst a ecorperation abate upon its diasolution; that the laws of 
Ohie were not put in evidence, and that in lllineis, in the ab. 
sence of such evidence as to the lars of another state, the pre- 
sumptien is that the commen law prevails even when it has been 


W ¥,. U 


ee 


changed by etatute in this state. 





284 111. 227, is cited to this point, The resly iw that by sections 
48a and 48> (Smith-Hurd'a i11,. Rev. Stats., chap. 51) the courte 
eof this state are now required te teke judicial notice of all Laws 
of a public nature enacted in any state or territory of the United 
States. Ye are referred te section 11964 of the Stututeser Ohio 
(Page's Ann. Chico General Code, vol. 2, title 4, div. 7, chap. 2) 
Which specifically provides that no action shall ubate by reason of 
the dissolution ef a corporation. 

Defendant sleo urges that the atatute which requires 
thie court to take judicial motice of the Ohie statute was enacted 
after the beginning of this suit, end that it should not be held te 
be retroactive or applicable to this cause for that reason. The 
general rule ie that laws which afieet only procedural rightea may 
be applied retroactively, while thoce which affect substantial 
righte may not be so applied. There can be no veeted rights in 
mere procedure. (G, & W. 1, Kh. Ke Co, v. Guthrie, 192 111. 679.) 
Indeed, defendant ean not maintain his off-set at law under rules 
Which he now asks be applied. (Dunean iumber Vo. v. ieonard Lucber 
Go., 332 111., 104.) Horeover, the quvstion has been squarely 


Passed on and decided coutrary to defendant's contention by this 


court in Capital State Savings Bunk vy, Lareon, 26% ill. App. 479, 
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and American Tank & Installation co, v, Wurlitzer (o,, 254 111. 
Ape. 5Sl4. 

The gontrolling question in the ease appears to be 
whether the verdict is manifestly against the weight of the evie 
dence, as defendant contends it is. Defendant was in the buei- 
neas of printing bread wrappers, and plaintiff knew thie and knew 
that the inks eold were to be used fer that purpose, Irrespective 
of any express agreement, there would be an implied warranty by the 
vendor that the inks were to be suitable fer that purpose. There 
was further evidence of an oxpress warranty tuat the inks were te 
be gr und eclely in linseed o11 end in driere not eoluble in wax; 
that the inks were used by defendant in the danurasture of bread 
wrappers for a large number ef auetomers, and tint the wrappers 414 
mot give satisfaction because tke ink Had not dried. there was no 
evidence offered by defendant, however, ‘sending te preve damages te 
the full amount slleged in the statement sf claim in offeset. The 
testinony offered tended to show damages of net more than $1657.24. 

The controlling issue of fact in the case is whether 
the inks were of the kind and quality ordered. The president of 
the defendant corporation gave testineny te the effect that when 
his customers complained about the bread wrappers he “for his own 
Satisfaction" oreserved some samples of the ink purchesed. He says 
he took one can frow the ink which had proved satiafactory and 
another from that which had proved uneatisfactery and put them 
behind his desk without letting anyone else know about it, and that 
these cans had not been opened until they were submitted to a chemint. 
He further testified after refresiing hie memory that the wrapping 
Paper manufactured from the alleged defective ink W4S made between 
Bovember 5, 1925, and January 25, 1926. Upon croas-examination he 


testified that he could not say whether he received either bucket 
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of ink in evidence before December 1, 1925. When asked te look at 
the label om one of the buckets cf ink and tell the date printed 
on it, he replied, “December Sd or Sth, 1 can't see any more." 
He was then asked if the year wae 1925, and he eaid "Yee." ihe 
following colloquy then took place: 
"S- Sow, 1 will ask you t« look at the date on this other 
bucket and teli me the date on that. A, December 14th. 
&- Se you got both of these buckete of ink in your place 
of business after the lst of December, 1925, didn't yeut 
4’. liow do we know that thoee stamps mean? They might be 
put on there in Cetcber or Sovember, or maybe in January, Whe 
is responsible for those stampe? I ceuldn't teil when i ree 
ceived then, tut the etampt: don't prove anything that they 
are correct.* 
The witness also said he 4id not pay ony attention to 
the date on tht enn at the tine he teek the euns inte his office, 
Credible end URcontradicte4 proof wan offered by 
Plaintiff to the effect that 411 labels on ink soing out of 
Plaintiff's plant contained the date on which it wae made. This 
eross-examination therefore threw a doubt upon the reliabiiity of 
the testimony of defendant's expert who, alter 2 chemical analysis 
testified that the chewical content ef the ink did net sonferm to 
the requirezents of the contract, There was also evidenee rer 
Plaintiff tending to ehew that the wrapping caper had been waxed 
toe soon after printing. Plaintiff offered further evidence of 
chemical experts whose testiveny, contradicting that of the expert 
produced by defendant, tenis to ssew that the inke conformed in 
every respect to the contract. Kanifestiy in thie condition ef the 
record the question wae for the jury, and we ought not to everrule 
the verdict of the jury and the judument of the court, who saw and 
heard the witnesses testify and therefore had advantages over ue 
in determining the question of their veracity. 
The original statement of claim shows a demand for 
$8964.25 with interest thereon at 5% per annum from March 30, 1926, 


to the date of judgment, and the affidavit of defendant's elaim in 
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seteors was to the effoet that 617,041.77 was due to defendant. De- 
fendant eontends that the ceurt erred in ite instruction to the jury 
upen the question of interest. Tho court inatructed the jury that 
if they should find in faver of defendant they should take inte con. 
sideration the fact taat there was an admitted amgpunt due and owing 
pleintiff; and further: 
‘Whether or not they (plaintifr) are entitied te interest on 
that it is for you to decide. I just give you that Little bit 
er instruction ec that you will not be aisled by sny statement 
that i have made to you or you thought i wade te you." 
As already stated, interest waa aliowed by the jury and 
ineluded in the fudgwent. Plaintiff insists that interest should 
have been sllewed on the authority of Luetgert v. Volker, 1634 Ili. 


Soe, SUS TAL. App. 427. 





Tae allowanee of interest im eases of thia character is 
controlled by section 2, chayter 74, of the stntutes ( Gmith-Hurd's 
Thi. Rev. Stats. 1920, p. 1739) wien provides: 

"“Creditore shali be allowed to receive at the rate of rive 
(5) per centum per annum fer o11 moneys after they become due, 
on any bond, bill, promiesery note er other instrument of 
writing; om money lent er advanced tor the use of another; on 
Boney due on the settlement of account from the day of ligui- 
dating accounts between the parties and ancertaining tae balance 
om money received to the use of another, and retained without 
the orvner'’s kno*vledge, aid on money withheld by an unreasonable 
and vexatious delay of payment.* 

The cases upon which oleintiff relies dinclose facts 
where the accounte between the parties had been liquidated. ‘The 
evidence here does not disclose any such settieneant eof aceount with 
@@ ascertainaent of a bulance se is contemplated by the statute. At 
any rate, if the jury was to be permitted to pase upon the question 
of allowing interest, the inetruction should hAave bean accurate. 

It was not. 
the court erred in giving thio instruction, but the 


error may be cured by a rewittitur. If, therefore, plaintirr 
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within ten daye will remit the amount eof interest aliewed, which 
was $1288.90, the judyment will be affirmed for the balance; 
otherwise it will be reversed ond remanded. 


APFIRWED UPON RELITLITUR; 
GTHER#ISE REVERGED ANT REKAWDGD, 


O'Cenner and dsGurely, JJ,, concur, 
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OF UHICAGO, 
ROY OLSON et al., 
Appellees, 


Te ee ee ae ee ee ee 


UR, PRESIDING JUSTICR BATCHKTT ; 
DELIVERED THE OPINION OF THE COURT, 


July 16, 1929, judgment by confession was entered in 
favor of plaintiff, ©. ©. Handley, amd against defendants, Koy 
Olson and Bridget Dickie, for the sum of $603.00. January 22) 1930, 
upon motion of Bridget Dickie an order was entered that the judg- 
ment be set aside and stand as security, and thet her petition 
etand as an affidavit of merits. The cause was tried by the 
court and there was a finding in faver of Bridget Dickie and a 
judgment in her favor for costs against elalntiff, to reverse 
which plaintiff has perfeeted this agpeal. 

The affidavit of wierite set up in substance that Roy 
Olson was negotiating with the Test Town Auto Sales Company for 
the purchase of an sutomobile and? that he wished Bridget Diekie 
to identify him with the Sales Company; that she Lived near the 
Place of business of the company and was well known to ite agents 
and empleyees; that she went to the office at the request of Oleen 
and signed an instrument in writing presented by the employees of 
the Sales company to her; that her sight wae se poor she was unable 
to read the pauper given her to sign; that she did not know the 
writing was a promissory note when she signed it; that she 414 not 
know the contents thereof; that the writing was not read to her; 
that the agents of the Sales company were aware of these facts and 
knew that she 414 not comprehend the papers given to her to sign 


and that she did not know that the signing of the papers meant she 
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wae assuming a financial obligation. Im shart, the defense set up 
by the affidavit was that the signature of Bridget Dickie to the 
note was obtained by fraud and misrepresentation. The affidavit 
of merits also averred that plaintiff was not an innocent purchsser 
of the note but was in fact and in iaw an agent of the seller, and 
that the assignuent was a mere subterfuge and « disguise intended 
to protect the seller, «he obtained her signature by fraud and 
eonnivance, 

It is argued for reversel tasat the burden of proof was 
upon the defendants and that the finding and judgment is against the 
weight of the evidence and that it is the duty ef thia court te 
Feverse for that reason. There is no question as to the luw appli- 
cable and that it is the duty of thie court te examine the evidence 
and to reverse where the finding and judgment is clearly and manie 
festly againat the weight of it. 

Defendant bridget Dickle arguee that the question is 
net before thie court upon the re¢ord for the resson that it does 
met appear that plaintiff preserved atiy exception te the finding of 


the court at the entry of the Judgment. To that point a number of 
cases are cited ~ Jacob vy, ©, & #. J. Hy, Uo., 145 Lil. Apo. 140; 


Young vy. Wells Glass Co., 187 Ili. Apo. 626; Hybarguyk v. Kybareszyk, 
100 Tll. App. 587. There is no doubt that these eases state the 


Tule which was formerly applied, but it is now held that baie 5 epee 
ment of 1911 to section 81 of the Practice sect ( ani th-Hurd's/Nev. 
Stats. 1929, p. 2182) has had the effeet of doing away with the 
mecessity of formal exceptions to rulings of the trial court, 
Miller v, Andersen, 269 I11. 608. ‘This contention therefore cannot 
prevail. 

it should be further noticed, however, that while the 


burden of proof was upon defendants te establish the defense set up 
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in the affidavit of merits, the rinding ef the Judge who tried the 
cause asc to controverted questions of fact ie entitled to the same 
weight in thie court ae the verdict ef a jury. Caldw Hee 
City Ry. Co., 212 111. App. 310; I) igelnai Fair BOC. VV. 
Phillips, 241 111. App. 454. The question hore to be decided there- 
fore is, whether applying these rules as to the burden of proes and 
the weight to be given to the finding of the trial Judge, this court 
upon a review of the whole evidence can say that tne finding and 
judgment as entered is clearly againet the weight of it. 

Roe contention is made upon the trial mor is it argued 
here that plaintiff is am innocent Holder for value. Upon the trial 
plaintiff introduced in evidenee a note for $491.60, dated July 10, 
1929, payable to the Fest Town Auto Sales company as follows: $20 
on July 10, 1929, and $5.64 each week thereafter. The note contains 
power to confess judgment, which is signed by Rey Chien. On the 
back of the note appears « printed joint and several unconditionel 
guaranty of payment, autsorizing the maker te obtain extension or 
extensions without notice and waiving presentwent for payment, de- 
mand, protest and notice of protest and non-payment and providing 
that if the note or interest was net paid wher due the amount remain- 
ing unpaid should iswediately become due ond payable at the option 
of the holder. It alse provides that the acceptance of any in- 
staliment by the payee or holder after the time it became due 
should not be held to establish a custom snd should not reiieve 
the endorsers or waive any rights of the payee or holder; further, 
that the holder of the nete should not be required to leok to the 
Security for the payment of the note. It further provides: 

“and we and each of the guarantors hereon hereby consent and 
Seree that the defense of the maker of this note, if any, whether 
on account of wmisreoresentations, failure of consideration, fraud 


od otherwise, shall constitute no defense ae against ue or either 
ef us. 
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Following this is the usual power te confesa judgeeant with release 
of errors that might intervene in entering up the same and con- 
sent to iumediate execution. fhis writing or guaranty on the back 
ef the note appears to be signed by Aoy Olson, Mra. 4. Dickie and 
Bridget Dickie. On the side of the note appear the words, "All 
signatures witnessed by John J, O'Leary.” 

Plaintiff? then rested. irs, Dickie then testified te 
the effect that she was 72 years 014; that Oleon had been her son- 
in-law; that some years before there had been a divorce: that she 
knew the place of business of the Gales company and went there 
with Ojson; that she was asked if she knew Cleon and she said she 
4id; that she was then asked to aign her name to a paper that she 
knew him, which she did, but could sot tell what paper it was; that 
she signed the note a day or two after she was at the Sales ceocpany; 
that she went to the Salee company to tell them that she knew Oleon; 
that s few days later she was at plaintiff's office on wnadiseon 
street and then signed the paper that she knew him; that no one 
Tead the papers tc her; that she did not read them hereclf; that 
she could net read them without her glasses; that using glasses 
made her head diazy; that she had been that way about five er six 
years; that she had never been in business st all. She says that 
her husband died 23 years sage; that ehe earne her living by running 
@® rooming house; that she owned two lots located in Garfield Kidge; 
that she remembered that the men at the Jalen company said something 
to her about real estate but she could not teli what was said; that 
she had no interest in the automobile; that at the time she signed 
the note she 4id mot know what it contained, 

On croes-fxamination she stated that she pnald taxes 
@ll the time on the two lote at the bank; that her daughter lived 
with her; that she had spectacles in her home but never used them; 


that she couldn't see the paper she signed; that her full name was 
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Mre. Robert Dickie; that when she first went te the office ef the 
Sales coupany she was told thet Olson was buying ® car and was 
asked about the lots; that Olson did net tell her the price of 
the car. 

Roy Olson testified that he was asked by the Sales 
company to get some signers that knew his, and that he got bra. 
Dickie and Ure. BeCormick, » next door neighbor; that he asked 
what the signatures were for and ay Meee “that they knew me and 
I saia all right;* that he asked if/got out of work and couldn't 
pay, “then what?" and was told that the ear would be taken back; 
that a few days later dre, Dickie went with him for a ride te 
plaintiff's office on Kadison street; that when they got there ire 
Dickie was asked tc sign some other paper. He aleo testified: 

"She did sign something, and I signed one, myself. She 

went and wrote it and she could hardly write and they saked 

her if she could write it, and i am pretty sure #he wrote her 

ewn name.” 
He said that he did not know that kre. Dickie had signed a judgment 
note; that he could read, and that he saw the note, signed it and 
knew that he was signing to buy a car and knew it was @ note and 
provided for payments; that he wae not able to remember if he 
signed before or after “re. Dickie; that he asked her to sign it. 
He said, “They wanted to know if she had property and she said yee, 
she had two lots, and thay asked her - they wanted to know if she 
knew me.“ He aid they wanted te anke sure he nadn(t picked up 
somebody from any place to sign the paper. 

Harry Rosenstein then testified for plainti?? that he 
conducted the business known as the West Town Auto Sales; that he 
knee Cleon and had known rs, Dickie for some tine; that he talked 
with Eres. Dickie sbout the automobile sale about two days after 
Olson first came in to look at the car; that he had told Cleon he 
would have to find somebody that had property to sign for his pay- 


ment; that Olson told him that his mother-in-law would sign for 
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him; that he said that if she wanted to do it let her come down 
and do so. He further testified that Oleon told him that ra, 
Bickie wished to see him at home; that he went to the house and 
told Ere, Dickie that if she signed for Olson and if Gleon didn't 
make good she would have to pay; that she would have to sign a 
judgment note on the house because Olson mad paid only $20 down on 
the car. Rosenstein saye that wre. Dickie told sim Olson wae her 
son-in-law, although the daughter was diverced; that she said, “He 
ie the only toy I like in the family,” and that if he didn't make 
good she would pay; that he told her that if Oleom didn't pay she 
would have to pay, and that she replied, “tie works steady, he'll 
pay;* that on the following day lire, Dickie eame to his office 
with Oleon and signed a blank note and was ecupposed to take it 
down to plaintiff's pleee of business but that plaintiff would not 
accept it. He sayr that the order for the car wae signed that day; 
thet he talked with irs, Dickie about the lot she owned and anked 
if the property was in her name, tailing her that otherwise it 
couldn't be accepted; that he told Mre. Dickie: 

"I know you us a neighbor and if something would come up 
between you and your son-in-law, 1 wouldn't lixe te be vetween 
it because you are an old woman, and I hate to eee you get in 
trouble, and she said, ‘I will do anything for wy bey, ' 

He says this was the day she signed the paper and that the papers 
were taken to plaintiff the next day by his bey, ond that Urs, 
Diekie and Olson ment with him; that when she came back from plain- 
tiff he asked her whether she had signed sll the papers; that she 
said it was all ready, and that he then released the car; that she 
said “iverything is all right, o11 signed up. He can have the 
ear." This witness also testifies that Mra. Dickie read the note 
@nd that he thinks she put her glasees on; that he explained the 
Rote to her and tuat he does not know what happened at Handley's. 


Carl William Puls, manager and accountant for the 
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Handley Finance Cempany, testified that Ars, Dickie came to the 
office in July; that Oleon and the son of the automobile dealer 
came with her; that they produced the papers and that Mrs. Dickie 
laid them on the counter; that he looked at them and saw they were 
in blank and signed by Nre. Dickie and Olson; that plaintiff then 
@ame out of his office and in the presence of the parties in the 
foom asked irs, Dickie how she came to sigui blank papers; that she 
said the autorobile dealer had requested her to do so until she 
got to the sffiee to sign the other papers ond then plaintiff took 
this set of pspers she brought in and tore them up in little bite 
and gave them to her and gave her a severe leeture; that he asked 
her if she und eretoed that it wasn’t a good thing to sign papers 
without anything written on then, toe which sha reslied, "Yes;* 
that she sai4t eghe ha4 the passers and waan't afraid of that because 
she would see that the preper notations were put on the navers; 
that plaintiff tere the cavers up for hor and a new set was made 
up and signed. Thies witness also says that then she signed the new 
papers he explained to her that she was endorsing a note for her 
son-in-law and her property was security for the purchase of that 
Gutomobile; that she said she understood it ali, it had been exe 
Plained to her and she was willing te sign this note because *he 
Was an honest boy and s hard working boy and that she knew he 
Would take care of it.* The witness says that he then expleined te 
her that it would run for some time, and that if Oleon lest hie fob 
she said she would help him out; that he told her how much Olson 
Was paying down; that the reason her preperty was security was be- 


Cause her son-in-law was paying only $20 down on the car, and he, 







“the Witness, told her what the payments were on the note each week; 
t all this convereation tock place before she signed the second 
of papers, 

John J. O'Leary testified that he had been with the 
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Handley Finance Company fer three years; that the parties came to 
the offier of Handley in July; that the note was handed to them © 
signed in blank; that Handley told Ers. Dickie to never sign any= 
thing in blank; and he tore it up and threw it in the waste basket; 
that before the new note was made Handley told Mra. Dickie that 
she had sicned a judgment note and mortgage, but he, the witness, 
a4id not remexber what she said in reply: that before Mra. Dia ie 
Signed the other pavers prepared in the office ne told her that it 
was a judgment note and that 1f Olsom didn't pay she wan gusrantes- 
ing the payment; that she told him Olson was her son-in-law and 
she was sure he would pay and if he didn't pay she would help him out. 

kre, Dickie testified in rebuttal, denving theese con- 
versations as recited and agsin stating that she ware ‘old sha was 
only signing that se knew the man, 

The record here presents a case where all the witnesses 
Gave thedr testinony in a way indicating partisanship, and it is aD 
parent that the whole truth has not been told with entire frankness. 
Two witnesses atate facts tending to sustain the defense set up in 
the affitavit of merits, and three witnesses deny the truth of the 
facts ae narrated by the witnesses for defendant, Plaintifr, who, 
aceording to the testimony of the witnesses produced by him, was 
present st the time in question, ¢i¢d not testify. The narrative 
about a paper signed in blank which plaintiff ie seid te hove torn 
Up, at the same time delivering a warning to defendant as te the 
danger of signing pavers in baat and ae to the resronsibilities 
she was about to assume, does not sees probable under ali the cir~ 
Gumstances, It in apperent that the trial court did not believe 
this testisony and that he exercised his right to apply the wekl 
known rule that where a witness testifies falsely in regard to a 

leas fact, his whole evidence may be disregarded unless core 


_-* On the other hand, as already stated, the evidence of 
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Olson does not seem to be frank, and irs. Dickie wae of course 
very much interested in the result of the suit. However, upon a 
review of the whole record, this case would seem to be one in which 
the finiting of the trial Judigs, who saw and heard the witnesses, is 
entitled to wery great weiyht, While the case is very close upon 
the facts, ve with some hesitation conclude that this wourt would 
not be fustified in holding that the finding of the trial court is 
Glearly and manifestly against the weisht of the evidence, 

The judgment is therefere affirmed, 

AVPIRWED, 


O'Conner and NeSurely, JJ., coneur. 
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WASHINGTON FIDSLITY RATIONAL 
IBSURABCE CORPANY, a Corporation, 
Appellant. 
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BR. PRESIDING JUSTICK MATCHATT 
DELIVERED THR OPINION OF THE COURT, 


Plaintiff brought two suite upon two policies of ineur- 
anee on the life of Walter Mason, in esen of which she was named ae 
beneficiary. The suits were eonsolidated for hearing. The trial 
was by the court and judgment was entered in fuver of plaintiff in 
one of the caser for $227.50 and in the other for $355. Appeals 
were perfected free hoth judgments, and the causes have been cone 


selidated for hearing in this court. 
Phen the exuse came on for hearing it was agreed be- 


tween the parties that the question involved war whether the ine 
sured was or vas not in sound health at the time he made application 
for the volicies and on the 4ate upon which the policies were issued, 
The applications for the policies were in writing and executed Sep~ 
tember 5, 1925, sand the policies were executed September 17, 1923. 


The insured 4iea March 28, 1930, 
Upen the trial defendant assumed the burden of proving 


that the insured was not in good health at the time the policies 
Were insued and offered in evidence the proofe of death which piain-~ 
tiff had filed with defendant to substantiate hor claim as benefi- 
Clary in the pelicies, and thene proofs were received in evidence 
Over plaintiff's objection. In reply to questions by the court 

} Plaintiff etated in subetance that defendant refused to pay the 


policies but offered te return the premiums which hed been paid 
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thereon. Defendant then moved for a finding in ite Taver on the 
ground that the proofs of death ehowed that the ineured was not in 
sound health on the date of the policies, but the metion was not 
granted, Defendant then produced as a witneas Albert 8, Mints, 

whe in response to questions testiried tnat he had been exployed 
by the defendant company four avout four years; that he was a field 
superintendent ef defendant and thet he wrete the applications for 
insurance on the life of Walter Esaon. He ldentified the »soplica- 
tions which were produced and said that he asked the applicant all 
the questions which sonesred thereon and put down the answers on 
beth applications as they were given and that the applicant, Valter 
Kason,then signed these spoileations, The witness alee identified 
the signature thereto ae being that of the ineured. The wpplica- 
tions were received in evidenees, and that numbered 982643, #hich 
wae for the amount ef $127.50, stated tiat the ineured wae then in 
good health and free from the effects of sny ingury; thet he had 
never been sick or disabled from accident, disease or énjury; that 
he was not deaf, dumb, blind or ruptured, nor did he have any 
physical or mental defect or infirmity; that he affirmed the anewers 
were true and agreed that they should form the bakiea ond considera. 
tion for the issuance of the poliey, sm4 that if the answers wore 
untrue the policy should be void and ail money paid thereon should 
be forfeited to the company, After the signature of the insured 
appears in writing the certificate of the field superinténdent te 
the following effect: 

"I certify that I personally saw the life proposed and that 
he appears te be oi the age stuted and I consider him a good 
risk. I further certify that I witnessed the applicant's signa- 
ture hereunto.” 

Thies certificate was signed by A. ¥. Hints and dated September 5,1923. 
In application So. 0149935, which wae for insurance in 


the amount of $348, the applicant in response to the question, "What 
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ie the present condition of health?" answered “Good, and to the 
question, "When lset sick?" snswered "Newer," and to the question, 
"Dees any physical or mental defect or infirnity exist?” anewered 
"xo.* Then follows a long list of allmente to ewnich the human 
kind Sm subject, among which is “disease of the hnoart,” and a 
negative ansver was given by the applicant as to these and other 
ailments, ‘The application atates that the applicant had not been 
under the care of a physician within three years last pact, had 
never been under treatment in a hospital, dispeieary or asvlum; that 
the statements recorded tvereia were true and complete; that he 
agreed that any sisrepresentation wilfully made should render the 
policy void, asd that the policy should not be binding upen the 
company unless upon ite date he should be alive and in sound 
health. ‘hie application was alee signed by the imaured, and 
thereon appears the certificate of the field auperintendent, 4intz, 
to the effect that September 6, 1923, he had personally seen and 
questioned the life preposed and revoumended that the company 
aceept the riek. | 

The preots ef death offered by defendant consist 
first of the claizent’s certificate of desth, which states that the 
cause of death was “heart trouble;" that she aid net know that 
enused the disense; that the doctor whe first treated the deceased 
wae Pr. Jsckson, and that the beneficiary was 35 years of age. 
Second, the attending physician's certificate, which in signed by 
Gordon H. Jackson, states that he had known the deceased one week 
and was his physician during that time; that the date of his firet 
treatment in the last illness was March 22nd, and that of the 
last treatment March 28th. In response to questions oalling for 
information regerding prier treatment, far what and by whom, the 
Dector states, “Don't know." The Doctor further states that the 


immediate cause of death was “acute myocarditia;” that the con- 
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tributing cauee of death was “chronic interstitial nephritis;* that 
decensed received treatment at the Cook County heepital; that the 
mames of other physicians who treated him fer the iast illness 
were not known, The record shown the following questions with 
answere by Dr. Jackson thorete, which are not abstracted: 

*Q. When did deceased suffer from same or similar con~ 

dition? A .hever. 

Qe State duration of illness, A Three monthe, 

Qe From history of the ease? aA. three sonthe, 

&. How wae the history ebtained? A. From decenoed. * 

Third, the exwployer'’s certificate of death atatee that 
the deceased was 37 years of age; that the quployer had first eme 
ployed deceased January 1, 1929; that the age of deceased when om- 
ployed was 37 years, and that he had last worked fer the omployer 
February 15, 1940. This certificate is gigned UYayid Facker, 
president of the Bavid Packer Shoa company. Taere also appears in 
thie document the follewing questicns and anawers, which have not 
been abstracted: 

“9. Gonditien of decensed's health while in your 
eeploy? Ae Geod. 

Ge How long atling before he quit werk’? Ae Soe not 
sick," 

Dr. Benjamin Seid, culled as a witness by defendant, 
testified that he was connected with the Cook County hospital; that 
he hed a "fnint remembrance* of having taken care of Walter Mason 
Mareh 14th at Cook County hospital. He was shown the hoepital ree 
port which sappeare in evidence as defendant's exhibit 4, and stated 
that the signature thereto was his own; that he filled in all the 
anewers to the various questions asked; that “the information we 
ebtained from the chart we keep at the hesvital of the resord of 
the case," 

The witness having been texnporarily withdrawn, deryon 
Byrne was called as « witness and stated that she was the ««dical 


record clerk at the Gook County hospital; that im response te a 
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subpoena duces tecum she had produced the records of the heepital 
pertaining te Walter Mason, who was adsitted te the honpital March 
14, 1930. ‘the identified the hospital chart, but in response to 
the question anewered that ne part of the save was in her hend- 
writing. 

im resnonse te further questions Dr, Seid stated that 
Walter Mason was assigned te hie «8 & patient; that in making a 
ehart he would see the patient snd get a eomolete history of the 
ease, 4c a thorcugh physical examination and prepare fer the Luabee 
ratory work, give the necessary medication at that time and pre- 
seribe fer further treatment. Heferring te the chart he asid it 
was in his own handwriting, and he further stated that he could 
readily refresh hin recollection a» te the hiestery and information 
that Walter Kasen gave him if perwitted te rafer to the chart, 

fhe eckart wap then offered in evidence and Was reo 
ceived over the obfection of plaintiff. Thia chart gives the 
patient's name as Walter Bason and his age as 37 yeare, and states 
thet the diagnosie shows “chronic mephritie, general arteriose] ero- 
esie® and uresia cewolications; that Dr. Seid was attending; that 
the présent complsints were: "1. Preeordial pain, 6 years off 
and on.*** 4, Koeturia, four years. 5%. Frequency, four yeare;”* 
that the patient wae well until about eix years age when he became 
411 with a recurrent rheumatic fever, whien first attacked hin in 
1917: that he began te complain ef precordial pain of w dull cheree- 
ter eich was not referable elsewhere; that for the past five years 
er so (the patient states) it has been necessary te urinate very 
frequently both day and night. The chart also shows: "Past ‘ila- 
tory: Rheumatiom 1917 and 1924, Venerenl--Several chancres and 
GS. G.;" that the patient states that he has had precordial distrees 


for six years off and on and has drunk large quantities of water 
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for at least four or five years; that the urine wae “alburen-- four 
plus.” it appears from the chart that the opiniona of the physie 
ecisns in attendance as te the ailments of the insured are net 
harmonious. Ur, Seid said that the insured had ehroni¢e nephritie, 
hypertension and albumen four plus. Dr, Bennett said hie impression 
was that the insured had ehronie nephritis and arterio sclerosis, 
Dr. Pilet considered the caee to be malignant sclerosia of kidnegs 
and uremia. Dr. Jackson said the insured had acute myooarditis 

and the contributing ganze waa chronis interstitial nephritic«, 

Dr. Seid stated that the insured had tertiary syphilis, being the 
last etage of syphilis; but Dr, Myers stated thet the Yasserzan 
test taken of the patient was “negative,” thus contradicting Dr. 
Seid, There is not, however, in the record ony statement by any 
of these physlciana that the insured was afflicted with any of 
these diseases at the time he took out the policies. As plaine 
tiff says, citing Srekine v. Davis, 25 111. #81, and Cantwell. Greg 
Co, vy. Horst, G2 lll. App. 330, presumptions run ferward but not 
backward, and the fact that the ineured may have had any or ali 

of these diseases fourteen days before his death does not ettab-e 
lish the fact that he was afflicted with any of them at the time 
the policies were taken out. 

As the trial court, summing up the evidence, well 
obeerved: "There is nothing in the reeord to show he wasn't in 
good health at the time the policies were written.” 

Yor the reasone indicated the judgment in both 
Gases is alrirmed, 


AVVIRMED, 


G'Cennor and ZeSurely, JJ., concur. 
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ALIBE WASOR, y, 
Appellee ‘Sy yw a 
, }_abrdan FROM MUBICIPAL COURT 
vs. i ; 
OW CHICAGO. | | 
WASHINGTON FIDBLITY NATIONAL : f 
IRSURABCS COMPARY, a Corporation, ) . maul 


f s ’ ~~. owe : ke Jt 3 
ke 3 eet Rothe VW EH 
e 


A, PRESIDING JUSTICH MATCHETT ; 
DELIVERED THY OPINION OF THE COURT. i 


Bite 


5 
Bhispctacon« 


Yhe queetions arising upen this record are precisely 
the eame as these which arise in case general nusber 34998 between 
the same parties. ‘The ressona which require an affirmance of the 
judgment in that case have been stated im am opinien filed therein 
this day. 

Yor the same reasons in this case aise the judgment 


ef the trial court is affirmed. 
AFYIRARED, 


O'Gennor and XcGurely, ITs concur. 
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ACACIA KUTUAL LIFE ASSOCIATIGN, 
Complainant, 


ve. 


HELEN MARTZ THOMAS et al., 
Defendants. 








HELEN RARIB THOMAS, 
Plaintiff in Error, 


} | 
) 
) 


BRROR TO SUPKHIQR COURT 


vs. 


BERTHA ELECTA ees | 
Defendant in Error. LOT f? A 
9 &) 2 : A @ A ® @ > a 


OF COOK COUNTY, 


AR, PRESIDING JUSTICE KATCHETT 
DELIVERED THE OPISIGON OF THE COURT, 


This writ of error has been sued out by fielen Karie 
Thomas, widow of Walter Clarence Thowas, deceased, seeking to 
reverse a decree entered in faver of Bertha B. Thomas, mother of 
the deceased. By a bill ef interpleader filed by the Acacia 
Rutual Life Association it was sought to have deternined the 
conflicting claims of Helen Marie Yhowas and Bertha &. Themas 
te the payment of the procesds of two life insurance policies 
in the aggregate amount of $5,000, ieaued by the Association on 
the life of Walter ¢. Thowas, 

Pursuant to an interlecutery decree the sun of 
$5220.49 was deposited with the olerk of the court, and the pelieiea 
were deposited with the solicitors for the Aseociation. ‘The final 
decree awarded the above sum to Bertha #. Thomas and directed 
that the policies be delivered to the Association as satisfied, 
The cause was heard by the chancellor in open court without a 
reference. 

There is really very little conflict in the evidence, 
from which it sppears that the Association was chartered by an 
act of Congress March 5, 1669; that prior to Septesber 22, 1922, 
it was a fraternal benefit society and known as the Hasonic 
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Mutual Life Association of the District of Columbia. On December 
BL, 1919, it issued the policies in question to Walter ©. Thomas, 
and the mother, Bertha &. Themas, wae naned in each of them as 
beneficiary. Walter ©. Thomas was then 245 years of age and was 
unmarried, He was a master mason in good standing. Eueh of the 
policies provides: 
"A mewber may at any time secure eo change of beneYiviary 
or beneficiaries in his certificate of membership by making a 
Written request setting forth toe hom he desires the benerite 
paid, and the relationship of such persen or persons to hin, 
such changs to be effective, if in conformity with the laws of 
the State, when endorsed by the Association on the contract.” 

The policies ales vrevide in subsiunce that upen frur- 
mishing satisfactory proof that the gertificate of mexwbergship or 
contract of insurance vas lost or destroyed, o duplicate thereof 
Might be issued to the mexnber, 

July 20, 1927, while yet ummarried, the inured re- 
quested that the beneficiary in the policies be changed to Helen 
Marie Thomas as wife. september 17th thereafter the insured was 
Married to Helm Marie Thomas and Uctober 5, 1937, the change of 
beneficiary was endorsed on each of the policies in confermity with 
the request of July 20th. At that time the insured was an engineer 
Custodian of the Board of Edueation and had investments of about 
$2,000 in mortgages. What, if any, property Helen Thomas had in 
her own right at that time does not appear. 

June 9, 1923, Helen Thomas rented in her own name a 
safety deposit box for a term of one year. June 16th therealrter 
she issued a perwit to her husband to have access to this box. 
August 6, 1923, Walter CC, Themae was taken il], as the wife testi- 
Ties, from “ptomaine poisoning.” At that time thuy lived in ao 
flat on Elmdale svenue. She took hiw to his work on October 36, 
1928, but during the day he fainted and was taken in a taxicab to 


the howe of his mother. The mother called up the wife and asked 
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her te come over, and the wife said she was too nervous to de 80. 
Helen Thesas, however, did visit her husband at hie mother's home 
on Bovexber 7th and Sth. Gn Aovexber 14th he was taken to the 
hespital for an operation and hie wife eaw him there on Novenber 
27th. Ghe say# that on each cecasion when she called to see him 
he put his arms around Her, kissed her and greeted her in endearing 
terus. Aovesber ilth he wrote her a letter whieh is in hie own 
handwriting and reads as follows: 

"Dear Helen; fave been waiting te hear frov you regerding 
finances, but as yet have heard nothing. 1 must tell you that 
things are not going to de ao good. They had a soneultation of 
& couple of deetors and it will be quite seme time before I can 
go baex te work, in fuct, I might go away to the warm climate fer 
awhile, Sow here ate the feliowing bille ae far as I can figure: 
This week misc. $26,G0-«enuree wise. 3 weeks $115,060, Or. Skiles, 
apprx. $100.00, rent 2 mos, 9110.60, Gar $100.00. Garage $26. 
Phone $5.00, total $601.00, How much money have we now ia 
savings bank? eheeking? You will please excuse me for shart 
letter as Il am so wesk. Hoping you are well. I wae told you 
all hed a geod time at bridge and sererity. Hest wishes. Please 
write, let me know how things stand, as 1 can plan according. 
Eest wish, leve, Clarence." 

it dees not appear in evidence thut she snawered thie 
letter or gave him any of the infermation aeked, The mother testi- 
fies that about this time she called the wife at the husband's ree 
quest snd asked fer the insurance policies and other effects and 
that the wife promised te eend the same by registered mail the 
mezt day, but did not do so. the wife adzmitea a telephone conver- 
sation with the mother at that time and other times, but denies 
that the pelicies were mentioned, the says the mother “asked for 
hie clothes, his watch and things." 

The wife was informed that the insured was taken to the 
hospital on Hovember 14th for an operation. On the eame day she 
rented a new box and removed the policies and his other effects 
therefrom. Ghe di¢ not see him for thres days thereafter and she 
@id net make any provisicr, that he might have accesa te the new box 


she rented. he 414 met at any time inform him ef the change made 
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in the boxes. She says the dector informed her that her husband 
must not be disturbed. She held the policies in the tex until] she 
delivered the same to her own attorney, which was dene prier te thé 
death of her husband, On November 27, 19246, the ineured was operated 
on, his left testicle being removed, and the next day he was re- 
turned to his mother’s home, ovember 29th, Thanksgiving eve, he 
was taken to the flat at 1427 Wlmdale avenue, whare he had resided 
with his wife, but the loake on beth front and rear deors had been 
changed, and he could not get in. The wife says she had the locks 
chenged because she was afraid to stay in the flat alone with the 
lecks as they vere, ‘ie had keys whieh fitted the lecks that were 
removed, and it is net in evidence that anyone besides the wife 

and he had such keys. 

On the same day, Jovenber 2th, the inaured dictated 
te his mether a request to the Inauranee Assocation for new polle 
cies in which his mother inetoad of hie wife would be benefi diary, 
He signed the letter and it was mailed to the Association and was 
reesived by it, as its stamp siows, December 4, 1924. November 3%, 
1928, the insured consulted with nis attorney at the neme of his 
mother, He teld the attorney that he was having trouble with his 
wife about finances; that she told him she did not wish him to stq@ 
around the house while he was aick; that thie had been going on 
ever since they were married, and taat he wanted a diverse, He 
said he wanted to a@raw a will ond that he had written the Insurane 
Association requesting that hie mother be made the beneficiary of 
his insurance. Decenber 6th his letter to the Association was se- 
knowledged by a letter from it, which stated: 

"We are in receipt of your letter of Bévember 2% and fer 
your convenience we are enclosing an application for duplicate 
policy, which must be filled out and executed by beth you and 
the present beneficiary, Helen Marie Thomas, your wife, oth 
signatures must be acknowleiged before a Kotary Public.” 


As a matter of fact under the by-law it wae not necessary ter the 
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wife to sign. 

December 16, 1924, the attorney prepared a form for 
change of beneficiary, a8 instructed by the insured, He read it 
to the insured, who also read, signed and acknowledged it and it 
Was sent by registered mail with a letter te the Acacia Hutual 
Life Association in Washingten, D, C. The attormmey also prepared 
an affidavit on a form furnished by the Association, which was 
signed by the insured and in which it was recited that the poli- 
cies had been in his safety deposit box at the Capital State 
Bank, Chicage, and were either taken from there by hie wile, 

Helen Sarie ‘thomas, or were lost, and that he had been unable te 
4eterwine what had beoome of the pelicies and requested the eome- 
pany to uesue duplicete policies. This was mulled to the Associa-e 
tion with a letter from insured's attorney dated Deceaber 11, 1926, 
which stated in substance that ir, Thoman wae desperately 111 and 
had been for some weeke#, although he wae not fully awere of his 
condition; thet kr, Thomas was desirous of changing the beneficiary 
in hie policy from Nelen varie Thomas, hia wife, to Bertha &, 
Thomas, hie mether, aid that enclosed were the request for change 
of beneficiary executed by ineured, a motice of change of address 
and an affidavit for duplicate policy for the one out of his 
poeséssion, 

The attorney testifies that inwured told him at thet 
time that he 414 not have the solicics but that they bed teen 
resoved from hie safety deposit box at the Cupital State Bank by 
his wife; that this conversation took place cither on December 
Ast or 2nd, 1928, He further testifies that the ineured told him 
that before he rent to the hospital be had hie mother call Helen, 
asking her to send over hie insurance papers and that when he ree 


turned fro» théchoespital trey were not there; that on the Gaturday 
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night follewing Thanksgiving the insured went with hie cousin, 

Barl Schroeder, to the Capital State Bank, and that he was earried 
into a taxicab and into the bank; that he was set down in a ehair 
because he was too weak to stand and he guve the key to the girl 

at the vault; that the girl tried the key in the box, sada the look 
had been changed, and brought out « record showing his wife had 
surrendered the box on Rovewber 14, 1924, and had taken out another 
box. hen the attorney asked the ineured if Nelem had brought his 
paperea ne said "Ko" and gave the attorney a list of things which 
he desired the attcrney to amk about. This list ingluded the two 
policies, 

December 23, 19423, the insured died at the home of 
his mother, The cause of death, as stunted in the death certificate 
and as shown by the testinony of the attending physician, was "seute 

a the contributory cause being tuberculosis of the Left 
testicle, ihe insured Isft ao will by whic be gave his wife $1 and 
left the remainder of his catate to his father aid mother, The 
medical testixeny tends te show that up te the time of hie decease 
the insured was mentally capable, and, indeed, the pleadings do 
mot allege any incapacity in tat respeet. After receiving the 
request and information as above set forth, the Association took 
mo further action and imsediutely after the death of the ineured 
the insurance was claimed by both the mother and the wife, the 
wife having, prior to the filing of the bili of intorpleader, in- 
stituted suit in her own nawe on the policica, 

Helen Marie Thomas teetifier that there vere no quar- 
Fels between her husband and herself; that they lived happily to- 
gether, and after he was taken to the home of his mother she went 


there; that he teek her in his orms ond kisaed her; that she saw 


hin every day until Dr. Skiles ordered a nurse and no one was to 
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see him after that time; that this was about the 7th or Sth of 
Revesber. Ghe says she stayed in the reception reom during the 
time he was being cperated upon; that she went back s second time 
the day of the operation and saw nAnis that he then kissed her; that 
ahe went beek the next day ane was told she could not see him; that 
an aunt, Mre, Sohroeder, vas in the roo with him at that tine; that 
she wernt back the following day and was again told she could net 
see him; that she went to Dr. Spruce te find out why wre. Schroeder 
was allowed in the room when noe one was to see him, and the doctor 
told her that he could not control sither the mother er the aunt, 
She further saye that Dr. Spruce called her lievember 6th and sald 
that her husband was going to Leave the hospital; that she went te 
the hospital, greeted the superintendent, went upstairs and inte 
the room, and as she entered ran over to her husband snd he took 
her into his arms and kissed her; that his mother and father and 
Robert Spruce vere there; that the nurse wae packing her husband's 
grip; that when she kissed her husband his mother asid, "Take your 
hands off of him; he might be your husband but he fe my sen, and 
you can’t take him swey;" that her husband then said, “Mother, atep 
out of the room." She says they all went out ef the room and she 
sat on her husband's bed; that se told her he was going away to 
Gttawa; that then her brother, who had taken her to the hospital, 
cane inte the room and she went out into the hall, and that the 
mother “yelied" at her and talked at her across the hall; that the 
nurse came and told the sether to keep etill. | 
Plaintiff in error, Helen karie Thomas, contends that 
the burden was upon Sertha i, Thouns to establish that there was a 
change of beneficiary from Helen Thomac to Herself, We have no 
doubt that the production of the aneee | in which the wife is 


Hamed as beneficiary made out a pr ‘case in her favor. However, 


the evidence tending to show a desire on the part of the insured te 
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ehange the benericiary ia, we think, conclusive; and the only 
question to be determined is whether the steps taken by him to 
that end were sufficient to aecomplisah his purpose in that res- 
pect in s court of equity. The right to make the changerwas 
reserved in the pelicies by the insured. ‘the necessary prelind- 
marice are declared to be a written request stating to whom the 
insured desires the benefits paid and stating the relationship 
of the oreposed beneficiary to him. If in conformity with the 
laws of the State (and there is ne contention here that the request 
made did net conform to the laws of the State) the poliey provides 
that the change is to beceme effective "when endorsed by the Asage 
ciation on the contract.” 

Plaintiff in errer cites Koedern Woodmen of America v, 
Little, 114 lewa, 109, where the holder of a certificate delivered 
& request for a change to the clerk of a lesal casp, who forwarded 
the eame to the head clerk of the society, by whom it wae not re« 
ceived until after the death of the insured, and it was held thst 
mo change was effected, the also cites thonas v. Thonag, 131 W.¥. 
205, That is a case where the holder of a certificate having re- 
married undertook to change a certificate izsued payable to his 
daughter, by making the certificate payable jointly te the daughter 
and nie wife by writing after the daughter's name, "And my wife, 
Kary." The society wag /na ives of the change nor was any attempt 
made to notify it of the change, which was held ineffective, 

However, most reliance seems to be plaeed on Freund vy, 
Freund, 2718 111. 189, In that case the controversy was between 
Bertha ¥reund, the wife, and Karl Freund, the gon of the insured. 
Several times the insured had changed the beneficiary, alternating 
between the son and the wife, On June 16, 1902, he presented 
another atatement Tor a change, accompanied by the policy, to the 


cashier of the Chicago office of the Insurance company. This time 
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the change was from the son to the wife, The ineured died the fol- 
lowing day before the papers riled in Chicago resehed the head of- 
fice ¢f the company in New York. Upon interpleader between the 
wife and the guardian of the minor son, the Superior court held 
that the guardisn was entitled to the procecda of tan policy. The 
decree upon appeal te the Appellate court was reversed with direc 
tions to award the »roceede to the wife. Upon @ further appeal te 
the Supresie gourt the judgment of the Appeliate sourt was reversed. 
It appears from the opinion that the policy wae issued in New York; 
that the laws of Kew York were adwitted te be spplicable, and thet 
there vas a statute of that state which required the consent ef 


the company to any change in the beneficiary. The policy alee pro- 





vided that such change should *not take effeet until endersed on 
this policy by the couwpany st the kome office.*® The opinion of the 
Supreme court pointa out thst the policy wae not issued by a frae 
ternal society and states that in « fraternal society policy, unlike 
other insurance, the povrer to change the beneficiary exiets unless 
exprensly taken avay. Delaney vy. Deluney, 178 Ili. 187, ie cited te 
thet effect. The cpinion further etates that the dietinetion bee 
tween fraternal insurance policies and ordinary life insurance pelle 
cies in thie reepect ie well recegnized and quotes with approval 
from Joyce on Insurance, vol. 7, see, 781, an follows: 

"As a generol rule it is prebsbly true that, if the assured 
has taken all the steps nevgeseary and otherwise done oll in his 
power to effect a change of teneliciary, and all that remains te 
be done is some pureiy winisterial duty on the part of the officerg 
of the society, then the change will be regarded a8 complete," 

The opinion also states: 

“In Hiblaeck on Accident Insurance and Zenofit Soeletien ( 2nd 
ed. sec. 223) it is eaid: ‘When a mesber has done ail that he is 
required to do under the contract to effeot a change of beneficiary 
the change will be deemed complete, even though some ministerial 
acts of the officers of the society sre atili to be performed.’ 


"A ministerial act may be defined te be ‘one, which a pureon 
performs upon a given state of facts in a prescribed manner in 
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obedience ts the mandate of legal authority without ragerd te or 
the exercise of his owr judgwent upon the propriety ef deing the 
aet.' (206 am. & Bng. Ency. of Law, - 2nd ed., sc. 793)." 


Plaintiff in errer also eites Zodaleki v, Hedalski, 181 
Ill. App. 188, where a request for a change in beneficiary wae 
made out and handed to the clerk of the local court and forwarded 
by him, together with the certificate, to the head clerk, who did 
not receive the request and certificate until after the death of 
the insured, It was held that it was not the province of a eourt 
of equity te decree that to be done whieh ought to have been done, 
where the clsiz to a right to have it dene is by contract and where 
the conditions precedent had not been compiled with, and that equity 
eould not make a new contract for tie parties. 

It is aleo urged in behall of plaintiff in error that 

Women's Catholic Order of Forreaters v. Hill, 192 I11, App. 629, 
is decisive of this case, tut an exsxinaties of 1t does net Juetifry 
the assertion. The contest thers was between two daughters of the 
insured. The daughter Kary was nowed by the mother as beneficiary. 
Kary had the policy in her possession and paid » part of the premiuas 
thereon. In the last dllimess of the inaured, the other daughter 
induced the mother to join in a false affidavit to the effect that 
the policy was lost. The signature of the insured, as the opinion 
of the court etates, wae a series of acrawling, irregular marks 
bearing not the alightest resemblance to her signature, and the 
attending phyeiciam expressed doubt whetier the sother could under- 
atand the purpose of the affidavit at the tine it was made. The 
affidavit was received by the head office of the Order after the 
death of the ineured and # new policy delivered to the second 
daughter a few days thereafter. the court held that the attempted 


change wae not effective; that the came wae a fraud against the 


daughter wary who had paid the prewiune and who had possession 
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of the policy. 

We have reviewed the cases cited in behalf of plaintiff 
in error, and i$ would sear te serve no useful purpose to review at 
length the seny authorities cited in tehalf ef defendant in error. 
Here, the wife paid nn premiums, She had no veated right in the 
policies, She had only a mere expectancy, (Martins v. Stubbing, 
126 I11. 357.) The policies were iesued by a fraternal order and 
therefore, ae already stated, except as restricted by the insurance 
contract or luws of the atate, the insured had an absolute right te 
change them 1f he wished so to do. ‘There are many autuorities to 
the effect that if he did all he could towards soupleting the change, 
then felen Rarie Themaa could net defeat his purpose by withhulding 
the policies upon which the endorsement cf change was to be made. 


v v. 3 ig his Life Ins, Oo., 238 111. App. 72, and 
Walsh vy, Trust Cg., 143 de. Ape. 179, are only two of the many 


canes which se hold. It im earnestiy insisted that the insured dia 
not do all he could do to effaet the change and that there is no 
@vidence that he ever asked his wife for the policies. There was 
an fesue of fact on that point. The mother teatified to a denand 
made at the request ef the insured by tealephone and a prowise by 
the wife to send the policies, which wae mot kept. There was a 
somewhat uncertain denial of thie testimony, and the chancellor, 
who saw and heard the witnesses, found against Helen Kario Thomas 
on that issue. We have no right to disturb that finding on review 
unless it is clearly against the preponderance of the evidence. 
(Coari v, Olsen, 92 111. 273; Biguerstaft v. Bigvergtarf, 186 Lil. 
584; Schrader v. Schrader, 296 Ili. 469; ¢ ‘Donnell v, Snowden, 

316 Ill. 374.) 


Boreover, & careful reading of the evidence in the 
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original and additional sbstracte leaves no doubt in our minds that 
euch a dewand would have been wholiy unavalling. The surrender of 
the tox to which tue incured hud access, the plaging of the poli- 
cies in another box frow which ne was excluded, tie changing of 
the lecks on the doors of his heme to exelude him therefrom, the 
failure to inform hin of these changes, the contents of the letter 
written to the wife and her significant failure to repiy thereto, 
her continued abesnce from his bedside, are weighty facts which 
may mot be overcome by testimony of an eabrace, a kise or words 
ef endearment. however profuse these nay huve been. he desire 
ef the deceased te change the bene?iciary ta clear, amd he did 
everything be could de to that end. 

We think the decree was Justified and it is affirmed, 


APPIREED. 


O'Cenner and KeGurely, J7J., coeur. 
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EDWARD ELLENDT, 
Appsliant, 
ve. 


RICHARD BSPELAND, 
Appellice. 
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: 262 I.A. 643° 


WR, PRESIDING JUSTICE MATCHETT 
DELIVSRRD THE OPIRION OF THR COURT, 


August 28, 19306, plaintiff Bliendt caused a judgment 
by confession to be entered against defendant “epeland for the 
eum of $1,725 upen three procissery motes made to the order of 
Christ Borg and by him endorsed, The etatewant of claim was 
verified by the affivavit of plaintiff, which etated: 

“ew he is acquainted with the handwriting of ssid defendant, 
Richard Mepeland, and the signature to sald promissory notes 
and powers of attorney thereto attached are the genuine signa- 
tures of said defendant, Richard Mepeland, that said promissery 
note was duly executed by said defendant, ani that said def end- 
ant is still living." 

On Getober 25th thereafter defendant made o motion te 
set aside the judzment supported by hic petition duly verified, 
which alleged that defendant did not sign, execute or deliver the 
notes cr any one of them; that the notes were net his obligation 
but were a forgery, and that he received no benefit therefrom; that 
the same were not signed by him or by anyone acting for or in his 
behalf, by or with his authority. the judgment was opened up ana 
defendant allowed to present his case, the judgment in the meane- 
time standing ae security. There was a trial by the court and a 
finding in favor of defendant with judgment thereon, whieh plain - 
tiff by thic appeal seeks to reverse. 

Upen the trial plaintiff did not testify to the 
knowledge indicated by his affidavit to the statement of claim, 
and in fact did not appear as a witness, and it seems to be conceded 
by all the parties that as a matter of fact defendant did not sign, 


execute or deliver the notes. Plaintiff, however, procesds upon 
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the theory that these notes were signed and delivered by one 
Aaronson, who was authorized go to do, and authorities sueh as 
Hirster v, Strehmann, 22 111. App. 595, and Backstrom v. Armetrong, 
220 Ill. App. 598, are cited to the proposition that an agent duly 
authorized may bind his principal by the execution of a promissory 
note. There is, of course, no conflict of authority as to that 
proposition, the only question being as te whether the role of law 
is applicable to facts such as appear in the record, 

Plaintirf aleo contenia, upon the authority ef Beli y. 
Bennett, 183 i11. App. 62, and Borey v. Simpson, 197 111i. App. 85, 
that when, as here, defendant files an affidavit denying the execu- 
tion of a note, the burden ie thereby cast upon plaintirf to estabe 
lish the execution and delivery of the same, but that when plain- 
tiff hae established a prima facie ease this is net overcome by 
the testimony of defendant that he did not sign the note or author- 
ize any one in his behalf to do so. The cases cited do not austain 
the preposition ner do we regard the proposition, even if it be 
conceded to be true, as appideable toe the fracts, 

Indeed, under the pleadings the iewue in the trial 
court was one of simple fact ae to whether Aaronson was authorised 
to execute and deliver the note, and since the law is that the 
finding of the court is ontitled te the same weight as the verdict 
of a jury would be, the sole guestion for our determination in 
whether the finding and judgment of the trial court is clearly 
and manifestly against the weight of the evidence. Although the 
brief of plaintiff does not disauss the evidence from this point 
of view, we have exauined the evidence, ond find that the princie 
pal witness for plaintiff was borg, the payee named in the notes, 
who testified that in 1925 and 1926 he M&d busineas dealings with 


defendant Eepeland and did werk for him, and that Espeland and he 


bought a building together, and that ister Zspelend tought out his 
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part; that in 1927 he received $10,600 in notes in the matter 
which he turned ever to the Ky Jorgenson Company, who in turn 
gave them to different people. ie says that he received the 
notes at Espeland's place of business, which wae a cigar store; 
that the eriginal notes were cancelled and he was then given these 
motes in their place an’ turned them over to Bilemdt. The witness 
does not say that Eepeland signed the notes or that Zepeland dee 
livered the notes to him. He says, however, that the work he aid 
was ordered done by Zspeland and vas approved by Aaronton. 

Defendant, on the other hand, teatifies that he knew 
Aaronson and had business deslinge with him; that Aaronson worked 
for him and that at times he gave Aaronson cash to pay billie which 
he owed; that Aaronson worked four cr five years for him but was 
not working for him in 1927, 1929 and 1930; that the netes sued on 
do not bear tis, the witness's, signature; that he never sutherised 
any ome to sign his name to them; that he never had seen the notes 
before snd that he owed no money to Borg upon the date of the 
notes, September 15, 19°9. He denies that he was indebted to 
Borg, but say* that a11 the money Borg had coming to him wae paid 
by Aaronson either by cheek or by cash; that he poid Borg for all 
the work he did, sbout ten or twelve thousand dollars, and that 
payment wae made through Aarepmon; that he never suthorized Aaron- 
gon to sicm any notes for him; that he 4id not know until suit 
wae started that there vere sny notes signed in his nase, 

Por plaintiff, one Cantrell, an employee of the 
Rittenhouse & Embree Co., testified that he met Aaronson through 
Borg, whom he knew; that he saw the signature on the three notes 
which Rittenhouse & Embree Co. got from Mr. Borg and which he, the 
witness, attempted to collect; that he first got in touch with 


Berg, who took him over to see Aaronson either in 1929 or early in 
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1930; that Berg introduced him to Aaronson, to whom the witness 
said that he had ceme te coulleet the note; that Amronsen did not 
have any money. The witness further says he made five er six 
trips back there befcre he received a check from Aaronson for $50 
payable to Aittenhouse 4& Rubree Co. 

The attorney for the Humbeldt State Bank was sroduced 
ae a witness for plaintifr and produced a signature card of Kape- 
land which, it was admitted, bore his genuine signature, The card 
was admitted in evidence without ebjection, 

Jorgenson testified for defendant that Le wae not a 
partner of Lorg on September 15, 1929; that he requested Borg to 
leave hie company in 1928, and that was during the period the work 
was done for Espeland; that there was $675 due Jorgenson Company 
frou Espeoland at that time; that Borg colievted it in cash but 414 
mot turn it over to the company. The witness stated that he had 
dealt with Borg as hie vartner fer five years and had associated 
with him in business for eight years; that he had known him during 
that time and knew his reputation in the community for trath and 
veracity and that in was no good. 

Under thie conflicting evidences the question of fact was 
for the trial court who saw and heard the witnesses. As already 
stated, the finding of that court is entitled to the same weight 
upon review as iv the verdict of a jury, and this court would not 
be justified in setting asice the finding ubless it could say that 
the same was clearly and manifestly against the weight of the evie 
dence. We are not able to se hold, 

The judgment will therefore be affirmed, 

AFYI REED, 


O'Connor and MeGurely, JJ., coneur, 
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WILLIAK ER. CLOYES, 
Appellant, 
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MR. PRESIDIRG JUSTICE RATCHETT 
DELIVERED THE OPINION OF THE COURT. 


V5. 


GREAT LARES FINARCE CORPORATION, 
Appellee. 


On Bovember 21, 1930, the sheriff of Cook county levied 
an execution on a Ruxton autoxwobile found in possession of ¥, F, 
Whitney, sgainst whem the Great Lakes Finance Cerporation had ae- 
eured judgment. William E. Cleyes made clain to the autowobile. 
There was a trial of the right of property before the County court, 
a jury having been waived, and a finding agsinet the claimant, with 
judgment thereon, which he seeks to reverse by this appeal. 

The facts in brief are ae follows: Cleyes isa a prac- 
ticing attorney and Whitney was his client. Whitney had a clain 
against the Moon Kotor Car Co. of St. Louis, Ke., whick he assigned 
to Cloyes. Cloyes went to St. Louis and settled the claim by ree 
leasing it in consideration of the transfer te him of the satomobiie, 
he paying $104 in eush to complete the transaction. After the car 
was turned over to Cloyes he caused it to be driven to Chicago, 
where he turned it over to Whitney, ae he testifies, for the pur- 
pose of selling it. Cloyes therefore claims title to the car 
through this transfer from the Moon ecoxpany, while the judgment 
crediter claims that the whole transaction and conveyance wag pur- 
suant to a plan or echeme in fraud of creditors and therefore void. 

Section 4 of chapter 59 of the Illinois statutes 
(Smithellurd's Ill, Rev. Stats. 1929, p. 1952) provides: 

“Svery gift, grant, conveyance, assignment or transfer of, or 
charge upon any estate, real or personal, or right or thing in 


action, or any rent or profit thereof, made with the intent to 
aieturb, delay, hinder or defraud creditors or other persona, 
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and every bond or other evidence of debt given, suit eommenced, de- 
eree or fudgment suffered, with like intent, shall be veid as 
against such ereditore, purchasers and other persons.” 

Section 5 ptovides: 

"The feregoing section shall not affeet the title of a purchaser 
for a valuable censid€eration, unlese it appear that he had notice 
of the fraudulent intent of his immediate grantor, er of the fraud 
rendering vold the title ef euch granter.* 

Claimant contends that it war not a vielation of thie 
statute fer the debtor to prefer one ecrediter over others and that 


such transfer does net hinder, delay or defraud creditors, citing 


27 Corpus Juris 613, Sahreeder v. Halsh, 120 Lili. 4035, and Gakford 
& Pahneetock v. Dunlap, 63 111. App. 495, all of whieh se hold, and 


insiate that as ea matter of fact the conveyance of Whitney's claim 
to him waa for s tons fide cet due from the debter to him, and 
that the same was adequately established by the evidence; that since 
the debt was bona fide there was no violation of the statute, and 
further that the remedy of the erediter was in equity rather than 
through levy of an execution, citing 27 Corpus Juris 449, par. 73, 
and mex. 452, par. 79, and Diets v, Atwood, 19 fll. App. 96. 

There is practically no contliet in the evidence. 
Cloyes, ss attorney, represented Vhitney, the judgment debtor, in 
the case of Great Lakew Finanee erp. v. Whitney, We had been doing 
work a2 an attorney fer Whitney since April, 1936, end during that 
time Whitney had paid him on account $100, while Cloyes hed paid out 
about 365 as costs. He made three or four trips to St. Leuis with 
Whitney to see the Moon Hotor Car Co. representatives, Whitney had 
purchased three cars from that company and had been appointed dis- 
tributor of the Huxton automobile for it. Under his contract he 
had tiade a deposit ef $500 with the company. After he purchased the 
Gars there was 4 drop in the price. Hovember 3, 1926, Cloyas left 
Chicago and with Whitney went to the place of business of the Koon 
Botor Car Co. in St, Louis and had o talk with a Kr, Spoor there. 
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As a result of that talk Cloyes dictated an assignment as follows: 
"Bev. 4, 1930. 

Know all Men By These Presentea: 

That 1 Wildon ¥. Whitney of the City of Chivage, County 
ef Cook, of the State of Tllineis, for and in consideration of 
$1.60 and other good and valuatle consideration, the receipt of 
waieh is hereby acknowledged, do hereby sell, assign, tranafer 
and set over antd Yilliam %. Cloyes u11 accounts, claime and 
demande of every kind and nature that I have against the Boon 
Motor Car Company of St. Louis, Kissourl, and I hereby authorize 
the Hoon Eotor Car Company ta aecount and adjuet sald accounts, 
claims and demande sith enid Wm. 2. Cleyes and accept his re- 
ceipt therefor. 

Wildon ¥. Whitney." 

At this time Cloyes knew that the Grest Lakea Pinanse 
Corp. had a judgment against Whitney and understood t.mt there was 
a balence owing on the judgment of about $500, He knew that the 
judgment had been taken against Whitney with relation te the car in 
question here and that the Great Lakea Finance Corp. had begun an 
attachment proceeding in St, Louis. in making @ settlexent wit’ 
the Moon Hoter Car Co., ir. Cloyes received a receipt dated Sovenber 
4, 1930, as follows: 

“Received of William %, Cloyes One Hundred Your and no/l00 
Dollars in Final Settlement for Gar 100CH3--keter 1013. S111 
of sale to te mailed when executed, 

Moon Motor Car Co. 
$104.00 Le. H, Kilets.* 

When the car was delivered to Cleyesa in 8t. Leuls it 

had a St. louis license on it which, he says, in still on it as 

far as he kcows, The car was then driven to Chicago but Cioyes 
made no application te the State of Lilinois for an Tllinoie license 
or to the Gity of Chicage for a vehicle tax license, Cloyes paid 
the $1604 in cash to the Moon Motor Car Co., and Whitney did not 
give him the money. He has not rendered any billie to Whitney but 
has talked with him about the matter. The $100 payment on fees was 
made by Whitney to Cleyes sometime in July. Cloyes testified that 


he went to St. Louie to get the ear because Whitney owed nim monoy; 


that he had never driver the car “until we got it and I brought it 


t 
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here to sell to try to get my fees out of it." lie further teeti- 
fied: “kr. Whitney turned over an assignment in payment of my 
fees and that is the only way I had of getting anything. I talked 
with him about ay fees but sent no bilis.* 

In behalf ef defendant, T. J. Tyke testified that he 
worked for Whitney frow July 9th te the middle of Kevember while 
he was distributor in Chicago of the Ruxton automobile; that he 
first saw the car in question about bovember 6, 1930, at Whitney's 
place of business at 2412 South Kichigan avenue; that Whitney 
brought the car in; that he had a conversation with Whitney with 
regard to it; that he, the witness, drove the ear; that it wae 
kept most of the time at 2412 South Michigan avenue, and that 
Whitney drove it home or downtown; that at one time he went to 
Whitney to the American Radio Manufacturing company to sell the 
ear and another attempt was made to sell it to a Mr, Buhrke; that 
he, the witness, drove the car several other places and in calling 
on prospects used thie autowob dle; that as he remenbered it the 
car was at Whitney's place of business about two or three weeka, 

Another employee, Jehn A. Keichart, testificd that 
he worked on the car at Whitney's place of business; that Whitney 
drove the car into Whitney's place; that he, the witness, tock care 
of the ear and that Whitney told hin that if anybody asked about the 
car hei vas to say it wae o customer's car; that during the time the 
sutonobile was there it was driven by Whitney, Tyke and Burke, and 
that it was there about two or three weeks before the sheriff took 
it; that Whitney was indebted to the witness, and that the witneas 
talked with Cloyes about selling the car, thinking he might get 
some money that way. The witnese further said: 


"I saw Mr, Cloyes, ond told him, ‘I understand that ear, 
Ruxton car, is in your name, ' ‘Well ,( he says, ‘Yes,’ I saya, 
‘ir, Whitney owes me’ at that time $180-- and he says, Well, ur. 
Whitney owes me a lot of money.' He ways, 'l have not seen ir, 
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Whitney for about ten days.' I says, 'l need money to buy 
food.' He saya, ‘Well, I will see kr. Whitney about it.'” 


The witness further said that he had seen Whitney at 
entrance of the building cn the morning of the trial and that 
Whitney had said he would probably want to have him testify in 
the case; that he spoke te Cloyes about the car, and that Cloyes 
said it belonged to him, Cloyes. 

Mahoney, sales manager of the Loon hoter Car Co., 
testified that he had a conference with Cloyes with reference 
to the car on the Saturday proceeding the trip to St. Louis; that 
Cloyes and Thitney and o Mr. Walker of the Moon cowpany were prea - 
ent and talked about the ownership of the sautemoebile prior to the 
time they got the ear; that Cloyes and Whitney had written back 
and forth several times trying to get an adjustment; that Cloyes 
said Whitney had invested all of the money in the Kuxton business, 
the company hed taken the care away from him and he was at a tremend- 
ous loss; that Whitney had visited eeveral to get Tinences but had 
beeen unsuccessful and asked Walker if he would arrange to give 
Whitney the difference between the drop in price of cars and his 
deposit; that the discussion then concerned the possibility of th 
creditor attaching the car; that Walker said the car should be in 
somebody else's name in order to protect Whitney from atiachment; 
that Cloyes said it could be arranged; that this wae sot the 
original startofr the discussion with reference to protecting 
Whitney against attachment; that when the first cariead of cars 
wae shipped to Chicago Whitney was unable to finance or urlosd 


them; that the car was returned to St. Louis where it was seized, 
and that ae a result of that seizure some $2,200 was paid by the 
Moon Motor Car Co. to the Great Lakes Finance Co.; that Cloyes 


tried to induce Walker to pay the Great Lakes Finance Co., teliing 


hiw that Whitney could not continue the business with judgments 
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agsinst him; that Walker refused to do this; that Cloyes told 
Walker that he, Cloyes, had dome all the work and had not received 
a single dollar, and that Walker said to Whitney as he left, “It 
is up to you, lr. Whitey, to see that hir, Cloyes is taken care 
of;" that Cloyes told Walker that unless this matter was 
etraightened out Phitney would be eut of business. 

Cloyes teatified in rebuttal that when he dreve the 
ear to Chicago he told Whitney to sell it for him; that he knew 
the car was in the physical posseseion of Whitney and Burke; that 
Buhrke came with the car ond got him several times, but that he 
had never talked with Tyke; that the original whelesale price of 
the car was over $3,000 and the sales price was out to §2,'700; 
that the car had been used as a demonstrator and wae in St. Loule 
because it had been found faulty. The witness further said, 
"Shitney owed me at the time $2,000 but I had never rendered a 
bill." 

Whitney terstified that he went to St. Louis with 
Cloyes Sovember 3rd and returned with him November 4th; that he 
went with Cloyes to C.oyes' home and at that time Cloyes delivered 
the car to him; that Tyke and Buhrke hed driven the ear and that 
his daughter had driven it onee. He denied tiat he told tyke it 
was his car but stated that he eald the car belonged to a elient 
and that hie inetructions were to sell the car, 

Upon thie evidence the court found the title ef the 
Claimant void as having been put in him for the purpore of de- 
frauding Bis creditors, It is not urged that the finding is 
againet the weight of the evidence, but the claimant, ae already 
stated, relies for reversal upon the legal prepoeition that a 


debtor, even if in failing circumstances, may, if he acts in good 


faith, prefer one creditor to the exclusion of another, although 
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the claims of other creditors should thereby be defeated and ale 
though he must have known that such would be its effect. There is 


me doubt of these propositiona ef law, which are clearly satuted in 


Belson & Co. vy, Leiter, 190 I11. 414; Bartel v, Zimmerman, 293 112. 
154, and Bank of Zansficld v. Keore Bank, 249 Ill. Aon. 237, but 


the application of these rules assumes the existence of two funda- 
mental and controliing facts: (1) the tranaaction hy which the 
property was conveyed must have been wade in good faith; and (2) 
it must heave been made for the purpose of securing or collecting 
the preferred claim, 

Here, the circuustances are such thet the trial court 
could reasonably infer therefrom that the real purpose of the series 
of transactiona by which the title to the auterebile was plaeed in 
the claimant and the possession and use ef 1t belt with the debtor 
and his family, was not that the very indefinite debt of the elain- 
ant for attorney'a fees might be collected, and that the tranase- 
tions were not had in good faitn for that reason. The relationship 
ef client and attorney, the evidenee as to the frank discussion 
preceding the last trip to St. Louis, the fact that the jeurney was 
made by client and attorney tegether, the insolvency of the debtor, 
the fact that the poesession and centrol of the sutexobile was left 
with the debtor, the failure to ageertain that any exaet amount 
wae due for attorney's fees prior to the transaction, the undie- 
puted fact that neo bill had ever been rendered for these fece - 
all these facts, in our opinion, tend to justify the finding of 
the court thet the real purpose of it all wae to protect the 
debtor and not to collect the attorney's fees, 

it must be remeubered that cur courts hold that the 
statute must receive a liberal construction te the ond that it may 


serve the purpese for which it was enacted (Waldradt v. Brown, 6 
Til. (1 Gil.) 397), and that the findings of the trial Judge upon 


wa tie 
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eonfiiecting evidence are entitled ts the same weight aw the verdict 
of the fury and will not be disturbed upon review unless manifestly 
against the weight of the evidence. (City of Chicage v, Smith, 

48 Ill. 107; Lehman v. Rothbarth, 159 111. 270; Riebmond vy. Conner, 
197 Ill. App. 105; Dllinoig-indiena Fair Assog, v. Phillips, 241 


Ill. App. 454.) Moreover, if the amount claimed to be due for 
attorney's fees was a valid and subsiating claim, much better evie 
dence than any produced by the claimant upon that point vould have 
been easily available. That such evidence was net produced justi- 
fies an inference that it waa not in fact available. (Lifton vy. 
U. &., 4 Hownrd 246, 11 L. Ha. 957.) A reaovery by the claimant 
under such circumstances would indicate an easy method by which the 
statute aight be evaded. 

It is not neceesary to discuee all the cases cited, 
There is no conflict in the rulee of law applicnble ae laid down 
by the decisions of the courts. Ali the canea agree that while 
the ingolvent debter hep a right to prefer one creditor to the 
exelusion of others, the preference must be made in good faith 


and for the escle purpose ef collecting a valid indebtednons. 


Beidler y, Crane, 135 11}, 92; Zwick v, Catavenin, 351 Lil. 240, 
and Syalina y. Saravana, 341 Ill. 236, are only @ few of the many 


eases sc holding. 

Under circunstances such as here appear, there is no 
merit in the contention of the claimant that defendant's remedy wae 
in « court of equity slene. Gould v, Steinturg, $4 111. 170, and 
Phillips vy, Kesterson, 154 111. $72. ; 

The judgment of the trial court is affirmed, 
AFFIRMED, 


O'Conner and WeSurely, J7., eoneur. 
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Appellee, .§ ree 


v3. 


CARLOS ASS, ARCHIBALD J. CARKY 
and EDWARD J. DGIEMARK, as Civil 
Service Commissioners of the City 
of Chicago, 





OF COOK COUnTY,. 


so fy iefis VW 


Appellants. 


KR. PRESIDING JUSTICN BATCHRTT 
DELIVERED THE OPINION OF THE COURT, 


September 15, 1926, the Civil Service Couwniasion of 
the City of Chicage entered an order discharging John #7. Hanley 
from his pesition as patrolman. Jume 20, 1923, Hanley riled in 
the Superior court of Cook county a petition praying that a writ 
of certiorari be directed to the Civil Service Cosmiosion to turn 
the record of the case into the court that the same might be re- 
viewed. The writ iseued, and pursusnt therete on July 12, i92¢, 
the record of the Civil Gervice Commission was returned. There 
was a motion by the Commission to quash the writ and a motion by 
the petitioner te quash the record. The motion to quash the writ 
was denied, amd Deceuber 12, 1930, the court ontered an order sute 
talming the motion ef the oetitioner. From that order the Commi a- 
sion has perfected this appeal. 

The Civil Service Commission urges (as it hae often 
beon held) that the only office of the commoh law writ of certiorzri 
is to certify the record of an inferior tribunal for review; that 
the matter is tried by an inspection of the record; that the judgment 


of the court will be either that the writ be quashed or that the 
record be quashed; that the record as returned must show jurisdic- 


tional facts, and that unless such jurisdictional facts are shown the 
Fecord will be quashed. These rules sre established by a long line 


ef authorities, (chi & BR. 2, BR, H, Co, ve Whipple, 22 111. 105; 
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Denahue v. County of Wil}, 100 Ill. 94; Carroll vw. Hougton, 341 111. 
$32.) 

It is alezo the law that in such a case the eourt Lagu- 
ing the writ has no power te pass on the findings and cenclusions of 
the inferior tribunal but may exavine the same te detersine whether 
the inferior eetranes rewtebharthd: one whether it ueted upon avie 
dence and according to the lew; that if the inferior tribunal pro- 
ceeded legaily and had jurisdiction to hear and determine the case, 
then the court issuing the writ is without power to review the 
order upen the ground that the inferior tribunal wrongfully reseved 
petitioner from office, These rules are also established by numer- 
ous authorities, (Wiieox v. the People, 90 Ill. 146; The People v. 
Lindeblem, 132 111. 241; Sity of Chicago v. ihe Feopie, 21%) Ill. dd; 
Joyee v. City of Chisago, 216 112. 466; Bhe #aophe v. City of Ubivege, 
234 Ill. 416; Carroll v. Houston, 341 Ill. 531.) 


In this case the return to the writ of eerticrari shows 
that on Septesber 6, 1926, the Commlesioner of Police in the city of 
Chicago preferred written charges against potitioner, together with 
specifications of particular acta und conduct vonetituting a reapece- 
tive violution of the rules of the department; that the Comission 
caused a written form of notice te be issued upon anid charges te 
the petitioner, commanding him to appear berore it at a given time 
and place to anever and defend the charges, a copy of which was 
served with the notice; that on September 10, 1926, petitioner was 
duly served vith a copy of the notice and the charges, and under his 
own name he acknowledged receipt of the save on that day; that o 
hearing wae head, and that to sustain the eharges the Commiszion 
heard the sworn testimony of witnesses; that the Gommission thereupon 


caused ite findinge to be entered of record and signed by it, suse 


taining the charges and ordering the removal of petitioner from his 
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position. A copy of the charges filed by the Comalesioner of Felice 
shove that the petitioner was alleged to be guilty ef a vielation ef 
section 2, rule 289 of the Kules and Kegulationa of the Dovartment 
of Police, preseribed aid in foree December 15, 1924, as per Uir- 
gular Order fo. 361, “in that the said Sargeant Joan ¥. Hanley, Star 
Bo. 245, assigned to the 20th District, and detalled as Roundawsn 
Sergeant, while on duty, about 11:15 /. A., eptember 6, 1926, at 
Leavitt and <adison streets, was in un intoxicated condition. At- 
tached statements of witnesses and report ef Lieutenant David Schwarte 
20th District, are hereby made w part of these specifications, * 

The return alse shows that September 15, 1926, the 
Commission met in Room 612, City Hail, for the purpose of inveati- 
gating the charges, and heard the testimony, « reeerd of which was 
preserved and on file in the office of the Consiisaien; that upen the 
conelusion of the evidence and argument, the Commicsion being duly 
advised, found that the petitioner at the time and plage alleged 
and while on duty wae intoxicated; that fren s eonsideration of all 
the evidence before it the Commission feund the petitioner gulity 
of the violatione alleged, in that he was while on duty intexicated, 
his walk unsteady, hie breath smelied of intoxicating liquor, his 
speech was incoherent, and he wae not fit tor duty, “Whereupon the 
Civil Service Cosmissioners find the suid John ¥, Hanley guilty of 
‘Intoxication’ as alleged in the foregoing charges, and by reason 
of which finding of guilt it is ordered that the said John F. Hanley 
be and he is hereby ordered discharged from the position of bergesnt, 


Department of Police, and from the service of the City of Chicage." 
it is urged in bebalf of petitioner that the Superior 
court made an inquiry intc the facts and desiring that substantial 


Justice might be done, called the petitioner before the ceurt, and 


after a painstaking inquiry and after plaintiff had agreed to waive 
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all rights te back salary, the court quashed the findings of the 
Civil Service Conmission, Thie the court was without sautherity: or 
jurisdiction to do. The trial of a case of thie kind must be sclely 
upon the record as raturned, as all the cases hold, Koreover, as 
there was a delay of nore than six months by petitioner in suing 

out the writ of certiorari, he was barred by laches from obtaining 
the relief sought. (City of Chicsage v. Condeli, 224 Ill. 895; 
Blake v, Lindeblom, 225 111. 555; Clark v, City of Chicago, 233 Ili. 
113; Sshultheis y, City of Chicago, #40 Ili. 167; ihe Poonle vy. 


Burdette, 285 111. 48; Carrol) v. Houston, 341 [1]. S21.) 
it a proceeding of thia nature it would seem that if 


the Cosmission has complied with due forme of law, a reviewing 
court is without authority to interfere upon the sole ground that 
an injustice has been done, This is the construction put upen the 
statute by the highest court of the state, ond if the law #heuld 
be otherwise the matter is for the legislature rather than for the 
courte, 

The order is reversed. 


REVERSED, 


O'Wonner and MeSurely, JJ., concur, 
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FREDERICK THOMAS 
Complainant ° 


vs. 


SAMUEL J, DAHOND et al., 
Defendants. 


Interlocutory ny ee ef EERATHA LANSKY 


formerly Sertha Freiden, 
(Defendant) Appellant. 





UR, JUSTICE MeSURELY DELIVERED THE OPINION OF THE COURT, 


By this appeal Bertha Lansky, one of the defendants, 
asks the reversal of an interlocutery order appointing a reooiver 
in a foreclosure proceeding, 

The compiainant, appellee here, in the first part ef 
his brief argues that the appesul should be digiicsed, This court 
does not entertain motions which appear only in the briefs. Hule 
15 of this court prescribes the procedure with reference te motions 
and should be followed. 

However, we wight state that there ie ne merit in the 
@e-called motion of complainant which ize predicated upon the 
assumption that Paragraph 122 of the Praetige act, which provides 
for appeals from interlocutory orders, requires the filing of a 
complete record of the cause in the Appellate court. The statute 
Goes not so provide, but that the cause should be docketed “upon 
filing of the record." Without discussing the matter at length, 
we hold that there is nothing in the Practice act discriminating 
between records on interlocutory and Pinal appeals. in either 
@Case the party appealing is required te bring up enough of the 
Fecord to present for the determination of this court the errors 
of which complaint is made. The practice with reference to 


Fecords in interlocutory appeals is governed by Paragraph & ef 
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the Practice act. 

The instant record shows that a receiver was apsuinted 
upon bill and petition filled by complainant and there is nothing 
upen the face of the record which indicates that a reference to 
any portion of the record not before us is necessary to pase upon 
the point involved. Howan v, Akin, 141 ili. 448, 

Defendant saye that the verification ef the bill ise 
fatally defective. The verification Le open te the objections 
eatated in Grabowski v, Muclaskey, 257 Lil. App. 484, and cases 
there cited. But the petition is properly verified and a reeeiver 
may be appointed upen « petition sreperly verified, although the 
bill iteelf is net verified. Cowell v. Gnatuig, 178 Lil. App. 482; 
Daley v. Nelson, 119 Ili. App. 627. 

A majority of tis court ia of the opinion that the 
receiver wae isprovidentiy appointed for the reasot that there was 
ne sufficient showing that the appointment wae necessary. There 
is an averment that bonds aggregating $4500, part of the original 
series of $85,000, with interest amounting to $2310, weeured by a 
first mortgage, are unpaid; also that there are subsequent wortgages 
ageregating $14,000. The bill seeks a partia ereclesure of these 
first mortgage bonds aggreyating $4500, There ir no averment of the 
Value of the security. The petition alleges that the premises are 
"scent security for the amount due; that the premises are not being 
properly taken care of, amd are becowing in a run-down condition, 
and that it will necessitate immediate repairs in order to conserve 
the presises." These are mere conclusions and are of no evidentiary 
Value. Facts should be stated, upon which the court may exercise 
its discretion as to whether or net a receiver is necessary. 

Complainant seems to contend that a receiver should be 


appointed selely upon the ground that the trust deed conveyed the 
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rents and profits as part of the security, We have repeatedly held 
that such provisions are not conclusive upen the chanecellier upon 
such a motion; that while they are entitled to weight, the chan- 
cellor should consider all the equities of the cause. Bothman y. 
Lindstrom, 221 111. App. 262. Such previsions are not sufficient 
where it would be inequitable to appoint a receiver. If the prope 


erty is ample security a receiver ought not to be appointed, Hagley 


x. lilineis Trust # Savings Bank, 199 111. 76; Aetna Life ins. Ce. 
Ne Broecker, 166 Ind. 576; Davis v. Blair, 25% Ili. App. 417; 
Grabowski vy, Esclaskey, 257 Til. App. 444; Shisago Tithe & trust 


So, vv. MéPowell, 257 111. App. 492; Reliange Bank & Trust Co, wy 
Skameki, mumber 36042, Appellate Court, opinion Tiled way 19, 


193i. We are in accord with what is said in Aetna Life ins, Ge. 
y, Broeker, 166 ind. 576: 


*The appointment of a receiver is a reaedy; it is « part of the 
procedure of courts of chancery to censerve and enforee equit- 
able rights, but it is net an equity in itaelf, and parties 
Cannot bargain concerning the exercise of the juriudiction. 
Such provisions, ne doubt, may be entitled te some weight upon 
the application, but a court of equity will net enforce them 
where it would be inequitable or unconscionable se to do.* 


Also in Brick v, Hormbeck, 43 5, ¥. Supp. 301; 


"Unless the land is inadequate seourity, the appointuent of a 
receiver is an winecessary anueyance and hardship.*** Parties 
may not by contract impose an ebligation upon courts in such « 
Frespect. Sxtraordinary rewedies are not resorted to unless re- 
quired in order te do full justice, it ia fer the court in 
every instanee to determine whether it should take upon itaelf 
auch 4 trust, and whether it should de se in w ease like this 
depends upon whether it is necessary for the seeurity or pro- 
teetion of the mortgages." 


Rohrer vy. Deatherage, 356 111. 450, eited by complain- 


ant, is not im point, That case involved the controversy between 
& Tecciver ané4 a tenant as to which was entitied te pessession of 
the mortgaged preziees pending foreclosure. 


For the reasons indicated we hold that the record 


did not juetify the appointment of a receiver and the order of 
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appointment is therefore reversed. 
REVERSED. 


O'Connor, ». J., specially concurring: 
The verification of the bill 1s sufficient. Varreli v. 


Eeiberg, 262 111, 407; Peterson vo, v. Auplialt Seles Co., 
235 Ill. App. 592. 


Matehett, J., disnenting: 
I agree with the opinion of the court insofar as the 
motion to disxiss the appeai ia soncerned, but I do net 
agree that the order appointing a receiver should be 
reversed. As the opinion states, the trust deed expressly 
sonveys the rete, issues and profite, and 1 take it the 
parties had the perfect right to sake such an agreement, 
The inevitable effeet of reversing this order ia to pre-e 
vent the bondnolders from reeciving the benefit of security 
conveyed in trust for them under the provisions of the 
G@eed. I cannot disecver eguity im euch a rule. Aa 1 


understand Kemrer v, Deatherage, 330 lll. 480, the order 
should be affirmed. 
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Appellee, # 
q APPEAL FROM 
¥s. { \ . 
) )\% OF COOK 
MaeLEAN DRUG COMPARY et e | { 
Defendants, ‘« t ' 
HARRY 5. WEITR and PRED S. WHITE, wf Bolle F 
Appellants. ) 


BA. JUSTICE MATCHETT DELIVERED THE OPINION OF THE COUNT. 


Om July 2, 1929, complainant, Catherine Wood, riled 
her bill against defendante, and en Kovemher 2, 1920, an anended 
dill, which was therealter mended. This anende’ bill avera that 
@omplainant is over sixty yeare cf age, a housewife, without 
Dusiness experince; that the ZacLean Drug Company was incorporated 
ae an Illinois corporation in 1908 te manufacture and deel in 
drugs aid sundries, with a capital of $10,000, eunaisting of L006 
shares of the par value of $100 each; that Alexomder kaclcan, a 
brother of complainant, originally held 49 shuren; that George ¥. 
Burke and Herbert J, Burke held 25 shares and 26 ahares respectively; 
that on January 1, 1960, Alexander Maciwan purchased the hurkes' 
interest and dowinated the company until January 21, 1924; that 
Vred &. White and Harry &. White entered inte the employ of the 
Company in 1910 and 1911 respectively; that on July 1, 1911, 
George &. food, husband of complainant, omtered tate the employ 
of the coupany, purchased an interest tiorein and beoame secre- 
tary and treasurer; that complainant's son, Archibald Wood, be- 
Game a delivery boy for the company about that time; that the 
Gozpany prospered and operated a central warehouse in Chicage 
and 15 stores; that on January 1, 1924, Alexander iiacican e014 his 
Stock to George K. Wood, Harry &. White, Fred &. Phite and 
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Avehibald &. Wood; that George %. VYood, compluinant's husband, died 
January 15, 1927; that ot hie death he bequeathed hia stock te cone 
Plainant, and after hie deuth the board of directors was covposed 
of Harry and Fred White, Archibald Wood, Mr, Cuntiingham and Wr, 
Coates; that Harry and Fred White are nephews of complainant; that 
complainant had the utwost confidence in the Whétes and in her son; 
that Harry and Fred White conspired together for the purpose of 
defrauding her, and that by vericus devices they preventet her from 
receiving dividends on her stock, paid large salarivs to thesaclves, 
and July 1, 1928, Harry White, without the knowlLedge of complain- 
ant, entered inte negotiations for the sale ef the ageete ef the 
company; that August 16, 1925, Harry Shite offered the assete of 
the corporation to representatives of Liggette for $1,590,000, und 
then stated that se, Pred White, and Archibald Yeod, owned all the 
stock except one block, which he could easily secure; that Harry 
White kept the knowledges of these negotiations from Archibald Yood 
and told Archibald Yood that there wae no truth in rumors that he 
Was negotiating for the sale of the stores; that August 4 1924, 
by false representations Harry White undertook to purchase complain- 
ant's stock fer $100,000, knowing that it was worth more than 
$400,000; that on the same day Arehibald Yood stated te compl ain- 
ant that he had been assured by Harry Yhite that there wasn to be 
mo sale of the company's assets; that at that time complainant's 
sister was seriously ili in California and complainant was advised 
that she must hurry te that State and was in a distressed and 
troubled estate of mind, ull of which wue known to Harry White; 

that complainait, in ignorance of the truth and relying upon the 
statements of Archibald Wood and having confidence that the Yhites 
Would divulge all facts having a bearing upon the value of her 
Srock, and being in a distressed state of mind about her sister, 
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accepted the offer of $100,000 on Auguet 9, 1925, and wrote the 
Illinois Kerchante Trust Ce. authorizing it to deliver her eteek 
to the HacLean Drug Co., or Harry &. White dpen receipt ef $100,000 
em or before August 31, 1928, deposited her stwek with the Trust 
company snd thereafter on August lith received « check for $106 ,000¢ 
that the Whétes knew all the tine that the stock was worth more 
than $106,000 and fraudulently failed to inform her of ite true 
Value, ond because of the confidence she had in them as her nephews 
and the associates of her decensed husband, she accepted their of- 
fer. 

The amended bill further avers that on September 99, 
1923, the assets of the Kaciean Drug Co, were sold to the Liggetts 
fer cash and stock, out of which defendante received 92,600,000; 
that Sovexuber 1, 1928, a division of the preeeeda of the sale wan 
made atong the atockholders, other than eompiainant; that on August 
11, 1928, complainant went to California, where she rem .ined with 
her sister until her desth; that she knew acthing of the sale to 
Liggetts until September 15, 1928. 

Complainant offers ic her bili to do eculty and asks 
that the sale of her stock say be rescinded ad a new distribution 
to the stockholders directed; that she be paid the difference bee 
tween the value of her stock and what she received. She prayed 
that an injunction issue restraining defendants from further dis- 
tributing the assets of the corporation, or from diverting any 
of the moneys, funds or other assecte of the company from a proper 
and lawful use; that « receiver might be appointed with full power 
te eollect and hold the assets of the eonpany, to wind up its 
affaires and distribute its assets among the stockholders, She 
also prayed for general relief, 


The bill was duly verified. Sy an smenduent complainant 
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averred that Harry &. White failed to intvorm her of the true value 
ef her stock; that because of the social, business wid bleed rela- 
tionship tetween Harry White and herself, she believed that he would 
Fevesl the true value ef her stock amd because of that belie? and 
her reliance upor and confidence in the twe Whites, she accepted 
the offer of $100,006; that Archibald Wood, relying upon siatenents 
made to sia by Harry White, stated to complainant prior to her ao- 
eeptance of the offer that he had been sawured by Harry White that 
there was no truth in the rumors that there were negotiations for 
the purchase of the Company; that compisinant relied upon tae 
statement of Archibald Wecd and in ignoranee of any negotiations for 
the sale of the coupany believed that Archibald Wood would have full 
infermaticn ef any such negotiatione and that he and the Whites would 
divulge all the facts and in that reliance secepted the offer, 
Harry end Fred White wid the Maglean Drug vompany an- 
Swered the bili, denying conspiracy and fraud ond that there wan 
equity in the bili. February 18, 1950, the cause was put at issue 
and referred to a saster. Decexber 12, 19%, complainant made a 
motion for an injunction penjente Lite in sccerdance with the prayer 
ef the amended bili and, particularly, to enjoin defendants From 
Gisposing of & certain excrow fund ereatied about GCateber 16, 1945, 
by Harry end Fred White and Archibald Yood. December 12ph thie mo- 
tion wae also referred to & siastor to hear evidence and report the 
Same with his conclusions and recommendations thereon. The order 
further stated: 
‘eek and the said selicitor (for defendants) having stated 
te the court that pending a reference of the sald motion and a 
deterzination thereof by this court, that the escrow would con- 
tinue in the same condition and be managed as at present and con- 
tinue to resain with the Foreman-State Kationel Bank or the Fore- 
man State Trust & Savings Bank,“ 
arch 26, 1951, complainant filed «@ petition reeiting 
the filing of the verified bil) and smendments therete, in which 


she prayed for a teuporary injunction restraining defendsata from 
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im amy manner making further distribution asiong themselves or from 
diverting any of the moneys, funds or other assets acquired in the 
sale of the Haclean brug Co., to Liguetts, inc., ond Further re- 
citing the filing of snewers aid the reference of the cause te 
the master. The petition avers that Karch 24, 1931, the mater 
prepared a report which is pending belere the master, the time 
to fille objections being set for April 3, 1851; that the ropert 
is made o part of the petition; that the report finds that in 
accordance with the allegations ei the avended bill of complaint 
the Whites sre guilty ef active sid setusl fraud against corplaine 
ant and that she is entitled te recever $315,530. The petition 
recitece the motion of Decamber 12, 1930, the exiatemce of the ca- 
erew agresment, and the reference of the motion ror en injunctien 
te the master, 

The petition avers that after the ssie to the Liggetts 
Harry and Fred White and Archibald Yood, by the agreement of October 
16, 1°24, geposited in an escrow fund with the Foreman! State Trust 
& Gavings Hank securities and other assets purchased by them with 
the moneys obtained from the said sake; that the master finds that 
the escroy fund wag held subject te the joint order of Harry White 
and either one of the ether parties to it; that said contract eon- 
templated that upon the dissolution of the baclean Drug Co., its 
Teusining assets should becoue a part of the escrow Tund; that the 
muster recoswended a temporary injunction; that efter the reference 
to the master an agreement was made between the solicitors for the 
parties that the fund would not be disturbed or any substitution 
ef securities made until the master was advised thereof, end that 
this agreenzent was violated and substitution was made without the 
waster's knowledge; that the moneys in said escrow rightfully 
belonged to complainant, and that the fund should be preserved 
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pending the final diaposition ef the case, fer want whereof the 
complainant will be unduly prejudiced. The petition prayed an 
injunction enjoining #1) the defendants fren dealing with any of 
the aesets in said escrow fund or from attempting to terminate 
it in any manner, This petition was wleo verified, 

On the same day the court entered an order reciting 
that the court had ooneidered complainant's verified bill as smend- 
ea and verified petition and had heard the argumente of counsel 
and evidence; that it appeared to the court that certain assets 
were deposited with the Foreman Gtate frust & Savings bank, as 
escrowee, pureuant to on agreement of July 17, 1936, which was 
intreduced in evidense before the master as “Complainant's Exhibit 
2"; that a representative of the bank was present in court, aid that 
it further appearing that the master has recommended in his draft 
ef a recort the iseuarec of a injunction upon complainant's bond 
of $500 being filed, and that said report hae not yet been filed 
but that the time for filing objections therete has been set for 
Aprii3S, 1931, and that the court has had called te ite attention 
the recommendation of the waster and has had presented to it a copy 
of the report, and it further appearing that due notice ef the ap- 
Plication has been given and that complainant will be unduly preju- 
@icead if the injunction is not issued, it was ordered that each and 
all ef the defendants, their avents, representatives and sesignse be 
Testrained until the further order of the court from desling in 
any manner with the assets now held in the escrow fund. It wae 
further ordered that in the event conditions rendered it advieable 
to sell any securities, defeidants should apply to the court for 
leave bo to do, and the court should preseribe the conditions upon 
which the sale might be made, to the end that either the provesds 
should be deposited in the eserow fund or that other securities 
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should be deposited therein in lieu of sueh securities, and that 
defendante be enjoined from making any demand upon the bank ee 
escrowee for any of the property. 

To reverse that order thiw appeal has been prosecuted. 

It is comtended in.the First place that it wae errer 
to fesue the injunction because 14 was nut supported by preper 
aversents in the bill, and, wits other guses, we are cited to 
Johnson vy, Crough, 244 121. App. 105, (a case where a temporary 
injunction was iasued without any netice to the defendants) and te 
Czarnecki v. Czarnecki, 341 Ill. 67). There in, of course, no 
@oubt of the elecentary proposition announced in these cases. The 
@llegations of the bili, the proer ond the deeree must eorrespond. 
The injunctional order in this case dees cot, in our opinion, dis- 
Fegard that rule. The allegations of the bill are te the effect 
that the sale and distribution of the azesete of the coupany have 
been made in disregard of the rights of complainant end through 
fraud practiced upon her, by taking advantage of the confidential 
Feleticnship vhich existed between somplainant ond certain of the 
partics defendant. The bili prayed an injunction restraining the 
further distribution of these asvete or the diversion of shy oF the 
moneys, funds or other acaets of the Kkuoclean Drug Co. from tre 
proper and lawful uses eof that company. it in true that the escrow 
fund is not specifically mentioned in the bili, but complainant 
shows that the @scrow fund is ao part of these aseete. Defendants 
did not desur to the bill but anewered, iio. aifect admitting that 
Af ite sllegetions were true, thers ves equity lo it and that it 
Was not subjost to a general dexurrer. If the averments of the 
bili are true, then the eecroy fund ie @ port of the assete of the 
eorporation and ie being devoted to the fraudulent echeme in which 
Gertain of the defendante ere slleged to have been engaged. The 
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pleadings, in cur opinion, are sufficient to support the order, 

it is next urged that the evidence ¢14 not justify 
the iseuances of an injunction. The court had before it ellega- 
tions of fact as set forth in the bill and in the petition, to which 
was attached the repert of the master in ehencery, It ie urged that 
there were no epefifie finfings of fact in the order, but this is 
not necessary where, as here, the evidence is preserved by certifi- 
cate. It is net an unusual practice to issue « preliminary injune- 
tion upon the recommendation of a master endorsed upon the bill, 
or sonetimes the chancellor exazines the verified bill and issues 
the injunction without any such recommendation. The record here 
shows that the interest of complainant in this escrow fund had been 
recognized in an oral stipulation of defendants! counsel before the 
injunctional order war issued, and the injunctional order does little 
more than give to that oral stipulation the force and effect of a 
judicial order. 

It is strenuously urged that the effect of the injune- 
tion is to seize property of solvent individuals by what is equiva- 
lent to an attachment in aid without any showing which would justify 
@ court in issuing such attachnent, This is a quite erroneous con- 
ception of the situation, If the allegations of the bill of the 
petitioner are true (which we must assume for the purpose of this 
discussion), defendants are about to divert money and property which 
is in their possession but which belongs to complainant, ‘There is 
mo good reason why « court of equity should in such case permit 
this, thus leaving complainant te pursue in a court of law her 
Femedy to secure the return of that which belengs to her and is 
already within the jurisdiction of the equity court. iquity is 
not so weak of arm nor lame of foot, 

it is next insisted that the facts show no real and 


imminent danger to complainant such as Would justify en injunction, 
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and it is vointed out that defendants disclaim any wrongful intent. 
We are not called upon to decide this case upon the merits. Vea 
muet assume the truth of the facta sworn to by complainant, If 
by untrue averments complainant secures an order to which she is 
mot entitled, the court upon an investigation of the merita may 
award to defendants a ppeedy and complete rouwedy. 
In a case where a temporary injunction is issued by 

@ court of equity to preserve the statu que enti the rights of the 
parties have been adjudicated, the controlling question ie the 
Felative inconvenience to the parties which will reault on the 
granting or refusal of the injunction. liven where thero are serious 
doubts as te whieh party should prevail om the merits, the injune- 
tion will usually issue where otherwise the effect would be (if 
complainant should win upon the merits) a barren victory, and where 
the temporary injunction can do defendants littie, if eny, harm. 
(Yeung vy, Federal Union Surety Co,, 143 Til. App. 278; City of 
Newton v, Levis, 79 Fed. 715). Such inj netione will usually be 
granted even in doubtful cases, if lees harm will ensue to the ene 
joined party if he should be finslly victorious then weuld acerue 
to the complainant in the absence of the injunction if he were the 
winning party, (Rego v, Village of Melrose Park, 161 Il], App. 18; 
EeGinniss v, First Nat'l Bank of Canton, 214 Ill. App. 296) and in 
such case the matters of the main controversy sre not necessarily 

involved (Swift v, BeCormick, 122 I11, App. 556; Rishwick v, Lewis, 
258 Ill. App. 402.) These rules are controlling here. If come 

. Plainant is entitled to win upon the merits, she may be very much 

: damaged if it should be found necessary that she collect the sums 






of which it is claimed she hae been defrauded by means of an 


execution as at lew, Defendants, it would seem, cannot be materially 


by the maintenance of the status guo until the merits have 
‘been determined, 
The order is affirmed, AFPIRKED, 


O'Connor, P.J., and MeSurely, q., concur, 












! etastak teirgaote ae wiatee kt adaehasteb smh thd Besatod “a iba 

} oY .ddiveds afd fogtt eteo ebit shiseh of neg ho Iieo ton ote ” 
: €2 Jdnuntalamboe yt of @tdwe atost eae Yo dees’ “onto Waitin | 

gl ecin dotdw a¢ sobre ae aotwoes tnanlGiqueo ataverrevé ‘on 


a as e. 
aot ae 


| Yen altdew eds To mMiifsgiteers os seqw otee8 ‘pitt "be Le tite 
hase steLloemen hie ehseeg & abnah ao Tob" Os | 
ga houpei ad MEST OME A Tipitonsesy 2 64shw Genp ‘ts A Coerenee 
oft “to etigiat ont tide ou gigde ont’ av Tiere oe” yehups” tet ORR 
of? #i noldaowp guilictinos oft ,hedeodbutee aeed’ ementeeag 

eit mo divest (fLhw doinw eeliteq 8ad of sons luoyaosnl ovits lee 
enoltes ote etont visdw asvX co ttenptal sid to feeeté4 +2 ‘phtdany 
aonyewk oY ,afixow adt ao Liewsxg Rivede Uitaq Heine Od te eaves 
EE) os Biuot footts ef) selwtodte oxede ouak PF yeikeben abe mets 
 @ttdiw Bae ,ytedoly sevicd » (#tixew att nogh mit sausage tne 

smuet ,¥ee TP citi tl ednakne'teh oh aad ‘Rolte nw x ‘ 

Yoiysto ;ATS .ogA «ffl GL , 
‘ef Wliiwew {fiw saotios tab dow tate bet ae, zie 
“awh 684 of Suane {Itw otek eaat th (keweo intidwos tt neve = fl 
 setece Siew masts veces et lta sali eee 















AP Dae (808 .oGA VEL ALS (nodingS Ao Sinet ft! Sem verte cy! 
fiagheoean ton sta Yotavotiass nlew oMY to evetdem eslf’ 
beet ny ip tie ES pas .agA SET LOE ap, | 2 bovlovad 
‘witoo IT Jetsn patifotined 2a watt weed? ~ (.0n° — nat at 
sloum YTS¥ ad yom ote ,etitem eft not aiw oF doit Lone ats cheat ; ! r 
eats off foolfos on dash ‘paeeeesom havo od hivetie oP “Eola wat 

tte te aomom yo Bobwbe'teb aeod wad one Had id Lo sand 


"| - ehtaiteten od tonne sen bigow $F odnnnne'ted — 
) Oras stdses ont Liane oka Suede axe 20 sons | 


Ry Sorby sat pb i 
ty : y 
i 
\ ‘the , ‘ 
at } er y C 
P.M PALO ee a are ah) oh) mi: +, 








oe 


35308 f 
BORIS KRILOFF, va 
Appellee, } ™y % 
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GITY OF CHICAGO, a wunioci 
Gorporation, JOHN H. ALCOCK, 
Acting Commissioner of Police, 
JAMES A, KEARNS, City Treasurer, 
GEORGE LOHMAN, Acting City 
Collector, MICHAEL BAENNAM, Acting -) cy cy -y ntin A 
Building Sownissioner, KERMAN N. | wom toke O44 








BUNDESER, Commissioner of Health, 
and PETER J. BRADY, City Joilector 
of the Gity of Chicago, 


Appellants. 
Opinion filed June 24, 1931 


MR, JUSTIC“N PRIEND delivered the opinion of the 
court. 

This is an appesi from an interlocutory order of 
the Superior Court of Gook Gounty, granting an injunction to restrain 
the Gity of Chicago and certain of ite officials from interfering 
with complainant in the opening and saintenance by hima of & retail 
food establishment at 4601 Calumet Avenue, Shioago, illinois. 

The erder for a temporary injunction is founded upon 
& verified amended bill of complaint alleging in substance that 
Complainant is 4 resident of Chicago and a person of good moral 
character and standing; that he entered into a lease for premises 
located at 4601 Calumet Avenue, Chicago, expiring April %, 1936, 
and obligeted himself to pay « term rental therefor of $4,320. in 
@onthly installments of #60, each; that he purchased store fixtures 
and equipment end incurred other liabilities in preparation for 
Opening and operating the proposed retail food establishment, 

The amended bill further sets forth an ordinance of 
the Gity of Chicago with reference to the licensing of retail food 
stores, and alleges that complainant applied to the City Collector 

; for a license to operate his proposed establishaent and paid the 
_ *Fequired fee of $100 therefor, but that the City Collector has 
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refused to issue such license and the Gity and ite officiale have 
all refused to sanction the issuance of a license without any legal 
oF proper exouse therefor, pretending that the proposed loostion 
for the store is zoned for residences only, whereas several other 
stores are located and conducted in the same block, indicating that 
the restriction on said location to residences only, if any existed, 
has heretofore been abandoned by the dity. The amended bill con- 
cludes with an sllegstion that unless the injunction is issued, 
compiainant wiil guffer irreparable injury, his investment for 
fixtures and equipment will be lost and he will be compelled to pay 
the rental for the premises inourred under the written indenture of 
lease entered into by him, 

Sompiainant has filed no brief in this court, but it 
appears sufficiently from defendant's brief and argunent that the 
injunction was isiproperly issued for the foliowing reason: The 
Gity’s ordinance requires food purveyors to be licensed. Complainant 
has not attacked the validity of this ordinance but on the contrary 
admits by his amended bili of complaint that it is in fuil feree and 
effect. From these facte it appears that if thelity hae unlawfully 
withheld the issuance of « license, complainant hae an adequate 
Treuedy at law by way of mandamus, 

It has been consistently held by our courte that shen 
the rezedy of mandamus is svailable to compel the issuance of a 


license, unlawfully withheld, a court of equity has no jurisdiction, 
and that allegations of irreparsble injury »nd herdship do not in 
any wise change this rule. (Grace Missionury Shuroh v. Gity of Zion, 
300 Ill. 513; Hamilton v. City of Chicago, 227 Ill. App. 2391; Filp 
Glassios of Illinois v. Dever, 234 Ill. App. 614.) 

The order of the Superior Court granting a temporary 
injunction will therefore be reversed and the cause remanded with 
directions to dissolve the injunction heretofore entered herein. 


REVERSED AUD REMANDED “ITH DIRECTIONS, 


WEBEL, PJ. ASD WILSOX, J. concUR, 
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MORAY CONSTRUCTION COMPANY, 
an Illinois corporation, 
Defendant in Srror 


fir0R let, 


ve Cook couNTY. 
JAMES Ae ROYER, KOLO T AR a a. 
Plaintiff in Error. ) wOe1.A,. O44 


MR, PRESIDING JUSTICE GRIDLEY DRLIVERED THE OPINIGN OF THE coURT, 

On June 7, 1928, plaintiff commenced in the Superior 
court an action in aseumpsit to recover of defendant a balance of 
$2497.06, claimed to be due on a building contract, signed by the 
parties anc dated lecember 1, 1926, wherein plaintiff (under the 
mame of Moraw Xuilding Company) agreed to erect on ¢efendant's real 
@state in Chicego, “in a good, substantial and workwanlike manner” 
and for the price of $53,000,"ten (10) bungalows, agreeable te the 
Plens and specifications hereto annexed and made a part of this 
contract, of good an¢ substantial materials, and to deliver said 
buildinge to the fixed party (defendant) completely finished in 
accordance with said plane and specifications on or before April 1, 
1927." Plaintiff also sought to recover the further sum of (1633 
for extra work done st defendant's request, and also interest on 
certain notes amounting to 133.30. ®laintiff's total claim was 
$4,268.36. A jury trial, lasting about a week and et which much 
ive), Aeownentary evidence was introduced by both parties, wes had in 
April, 1930, resulting in a verciet im plaintiff's favor for 03500 
and the entry of a judgment in that eum agaimet defendant. It is 
sought by this writ of error to reverse the judgment. 

The pleadings sre lengthy» Plaintiff's declaration con- 

gists of eleven counts, to which copies of the contract and 


S specifications are attached and made a part. In October, 1928, 
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defendant filed a plea of the general issue and an affidavit of 
merits. The affidavit was ordereé stricken anc defendant filed 

an amended affidavit of merits. In December, 1929, defendant, 

by leave of court, files a plea of set off and another amended 
affidavit of merits. In the “reeapitulation® «t the end of the 

plea, as well as ot the end of said affidavit, plaintiff is given 

a total credit of $3097.06. This sw is made up of two items, 

viz: $2497.06, “amount claimed by plaintiff for completing contract »" 
and $600 “for furnishing and installing water pipe from curb to 
street." As against this total credit, thirteen items of charges 
againet pleintiff, agcregating $5,540, are enumerated, and defendant 
@Claims thet plaintiff ie indebted to him in the met sum of 92442,94. 

It is elleged in the plea that plaintiff’ cid not deliver the buildings, 
"completely finished,” on April 1, 1927, os provided; that the first 
@me was not ¢elivered until about May let, and the remaining nine until 
about Jume lst, and that defendant suffered damage thereby te the | 
extent of $450. It is alleged also thet glaintiff did not erect and 
finish the buildings ‘in a good, substential and workwanlike manner;“ 
that certain enumerated carpentry work anc brick work wea defectives 
thet certain furnaces, porch wings, porch steps, ete., had to be ree 
paires, ell causing damage to defendant; that a certain bedroom closet 
was placed by misteke in the hall and wae reouilt at defendant's cost; 
and thet certain windew shades and curtain rods were entirely omitted 
and had to be furnished by defendant, etc. Early in the trial plain- 
‘tiff, by leave of court, filed an amendment to each of the cleven 
_Suunte by adcing ellegatione to the effect that it wae origimally in- 
_torporated ae an Illinois cerporetion under the name of "Moraw Building 
o” thet om Auguet 19, 1927, ite mame was duly changed to that of 


Construction Company,” and thet it is now the same corporation 
er the new name as it was under the old, and ia stili in existence. 
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Defendant objected te the order allowing such smencments, but then 
elected to have its pleas, ete., om file stand to the smended counts. 
After most of the evidence had been heard and on the day before the 
jury returnec their verdict, defendant, by lenve of court and over 
plaintiff's objection, filec a new or smence: set of plens as followss 
(1) General isenes (2) nom est factum, vias, that seid contract as 
introduced in evidence was ‘not his deedg” and (3) a further amended 
ples of set-off. Amd cefendcant aleo filed a further amended affidavit 
of merits sworn to by him. Im geeid plea of set-off the items of 
Charges against plaintiff, ae contained in the former plea, are re- 
peated and certain additional items are set forth, and defendant 
alleged thot after allowing all credits to plaintiff it is indebted 
te him “in the eum of $5,000." The present transeript does not 
disclose that plaintiff filed a replicstion to said last amended plea 
of set-off, and defendant's counsel here contend for the first time 
that the court erred in submitting the cnuse to the jury before plain- 
tiff hac filed such replication. Inasmuch as it does not appear that 
Gefendent's attorney on the trial, or before judgment entered, called 
Plaintiff's or the ovurt's attention to the omission, we do not think 
that the contention should here be considered by ue» (Moyers v. TLLinols 
Central FB. Coo, 197 Ills App. 179, 186.) The transeript further 
@iscloses that after the filing ef the new or amended pleas the trial 
before the jury continued ae if a formal replication to saié amended 
Plea of set-off hat been filed. 

Defendent's counsel also contend that the court on the 

trial erred in refusing to admit in evidence “lefendant's Uxhibit 1." 
‘This was a copy of the specifications in the possession of defendant. 
‘This copy varied from the copy in possession ef plaintiff, and which 
was attached to its declaration, in two particulars. In defendent's 


Copy it ws provided “the entire lot to be fenced withwire fence 
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and two gates," while in plaintiff's copy there was ne such 
provision. And in defendant's copy it was provided thet “window 
ghades and curtain rode were to be furnished,“ while in plaintiff's 
copy the provision was that they “were not to be furnished." ‘¢ 
do not think that the court committed any reversible error in refusing 
to admit in evidence the instrument. ‘hen the ruling was made plain- 
tiff's copy had already been introduced in evidenee, and a similar 
copy hac been attached to plaintiff's declaration, and in defendant's 
affidavit of merits, which was then on file, he had admitted that 
"the terms and conditions of the contract are oubstantiolly ae wet 
forth in plaintiff's declaration.” It further appeared from defené- 
ant's teatimony that said two changes in his copy of the specifications 
had been mace by him, - in the one case by writing im long hand the 
provision as to the fence and gates, and in the other by erasing the 
were “not”. ilefendant claimed that he had made theese changes in the 
presence of and with the consent of one Calioun, an ewployee of plaine 
tiff, but the entire evidence does not sufficiently show that Calhoun 
hed authority to make any agreement as to changes in the specifications 
er to consent to shangen. Purthermore it appears that pleintir? 
actually built the fence and agreed to do so by reneon of defendant's 
subsequent promise that he would pay the balance then due under the 
contract. Furthermore, it appears that, when late in the trial 
@efendant askeé leave to file his last amended ples ef set-off, the 
gourt granted such leave on the theory that defendont's claim for 
uch shades end rode, amounting to the oum of $263 and concerning 
Whieh he had introcuced evidence, might properly be taken into con- 
_Bideration by the jury. Furthermore, the verdict is considerably 
ese then plaintiff's total elaim, including extras, and, for aught 
“that appears tc the contrary in the present transcript, the jury in 
Sheir verdict may have allowed to defendent seid sum for 


shades and rods, 
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Sefendant's counsel also contend thet the court erred 
in refusing So admit certain evidence offered by defendant eon- 
cerning certain so eslied “latent defects" in some of the buildings, 
and aleo ccriain offered evidence regarding the ineufficienmey of the 
type of furnacea installed to heat the ouildingsa. “ec deem it un- 
necessary to enter upon «a detailed discussion of the testimony, 
adwittec or offersd end not aduittec, bearing upon the contention. 
Suffiee it to say thet after full consideration we do net think that 
the court's rulings complained of constituted reversible crror. 
Defendant's counsel alee contend that the Judgment should 
be reversec because the evidence discloses that plaintiff? did net 
Substeastially comply with its contract in the ereetion of the build- 
ings. In our opinion the contention ia without merit. It may be 
true that in certain particulars there was not a compliance with all 
the requirements of the epecificstions anéd thet damage was occasioned 
to defendant thereby, but it is appserent that the jury wade allowances 
fer such damage in the amount of the verdict returned, §3590, which 
is about 700 less than pleintiff's total slsim and of which oleim 
more than $3,000 wae admitted to ve due (lees claimed set-offs) in 
Gefendant's sworn affidavit of merits on file when the trial coumeneed 
as above mentioned. Furthermore, the question as te whether there 
has been « substantial compliance with the previsions of «2 building 
@ontract is one of fact for the jury to determine. (Bauer v. Hindley, 
222 Ill. 319, 322.) Im the present cese the jury vy their verdict 
found that there wae 2 subeteantial compliance with the contract sued 


upon, the trial court sustained the werdict, and we think thet the 
actions of both jury and trisl court were amply sustained by the 


entire evidence. 


Complaint is made of the giving by the court of one 


imstruction, offered by plaintiff, besring upon the question of 


substantial compliance with ea oullcing contract, and of several 





 peonseies Tex o8o asde ofFt no ayhsee ‘te seapaieeg rtowa own 3 Fuabaate . 


- pyakbatt Ly tonyit) Lomtierodeh of veut a3 stoY Boat Yo ome at’ ey 


aS Se Pa 


saat dati? gon ob bw eeidetenianes Liat tePte sauté Yn ‘et. a 


| moocimwod ia “han cust aia dontd tnesaage ny rs ‘oud evdexeds susbne% 

































bexvto teues ett tadd Soetneo cada — pie sone be gee 


oo’ Maodsreb yd betetto ‘siasbive Risstee' thebe 6% 3 
wea Lins aa tw once me Yezouteb dmogak bolten oe ftesxes 





aift te Winskel wast ada gatbteget ‘potibbive ‘petetta ‘ptedtes oat 
ats th moed oo saga biked ots saad oe dolindens sunamint te 


eiitomé} 4d oil Ye moduniakh pottaded » hoqe rede 09 ‘eras 
“vhob tne a0 ed? soqu autzced ytoddinbe dom bax ‘borette *6 bed 


syorts eldiez Te. asdushisnoo Yo banialques oynbley 
siwosts scompdet add sods busdaos cals Lesnues Wie otek | 
“fon BED Viidalsele sadd nexoLonts eoasbiv® oid oauaoed ou eae 

abLine ‘ont nolieese ost mb ‘Yoatdnos sth dahe <qmea | ‘bie ih aa 
ao ed yum st <dhiom tuedtdie at nodimeiaes on? molatge 00 es 
fin site poneitanos 8 tom now ores’ “atalue bizog | nhattss ‘a tude @ we 
benotancoo new @arue> ats hue snot oul tivogs: ds atoom iets a 


Taye 


: Ca. Pea 
“Ge bate (eae «beam se% foloxey ond Ye 1 deusoma odd at egeach sou sous 


“stato dohtw te ban oitnfe Indod ‘a Sthsutalg nat erry, core yam + 
mt (a¥fe-de0 bemtete esol) oub od os doddinds saw sesh etd al | 


“wtadd <atgeta of ne noldvony sid .etemisddaet” » denoting ovoida an 
GrteLted « to aiieletvoxq acd Adtw eonaliqane “Kebsandedue | a deed ae 


fotbeor sheds yo yout bad Bers Yimasrg one aT haat tne 
hous foxttivce ef? aie eotetiawou Ishinndedue ¢ eee oveds dade ‘bavot 
oad dest? teats oe bas stotbeer od benkedeve S2ue0 Lakud oad” neg 


wtih tol abpdiohak 
oat we vonbatous + tame otow sau09 "Tals bas seh siod % enokion 
, SECS a RP Ho 2 WS ea end dav 
Lberen ry 
a eee % 


exe Ye stud ei ue gatvig odd Ye one at tntesqned 


to woliasup oud mows anbress voa bs F 4 pa pt pe nas 


Ne eR a AM a falt ae 


fait i Aa as eit 


Mieewris te bre pyrene entitled 2 M3iw eomatfones 


other given instructions, offered by plaintiff, on the measure of 
its damages; also that certain other inutructions, bearing om these 
questions and offered by defendant, were refused. “e find nothing 
substantinlly wrong in the instruction first above mentioned, nor 
in the given instructions concerning the measure of plaintiff's 
damages, particularly when consideration is given to the theory 
on which the attorneys for both parties tried the onse. After review~ 
ing all the given instructions we think thet the jury were fully and 
fairly instructed and thst the trisl court éid not commit reversible 
error in refusing te give the anid instructions offered by defendant. 
Complaint is sleo made of certain claimed improper remarks 
made by the court in the jury's presence curing the trial. ‘e do not 
think thet «any one of these remarke, or ~ll of them taken torcether, 
were so prejudicial ae to reyuire = reversal of the Judgment. Yurther- 
more, it does not appesr that objections or exceptions were mace or 
taken by defendant's attorney to the remarks at the time they were 
mace. 
Our conclusion ie that the judgment againet defendant for 


$3500 should be affirmes, and it is eo ordered. 
AR PIPUMED « 


Kerner and Seanlan, JJ., conmeoure 
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JOSEPH SLiBERGER, 





Appellant, 
Ve 
GOOK COUNTY. | 
JOHN Fe FOWLER » 1 ~~“ ct t A 42 Ai 7 
A e OV IT A. oa 
ppellee. 962 1.A. O26 


MK. PRSSIDING JUSTICE GRIDLEY DELIVehud THE OPINION OF THR count. 


In an action in assumpsit commenced in the Superior court 
on April 9, 1928, wherein plaintiff sought to recover of defendant 
$16,000 and certain claimed interest, there was a trial before a 
jury in June, 1950, resulting in a verdict in favor of defendant. 
After overruling the motion for a new trial the court entered judg- 
Ment against plaintiff for costs on September 206, 1950, and the 
present appeal followed. 

The action is based upon two written imatruments, each 
signed by defendant anc dated respectively August 15, 1919, and 
September 11, 1919. One is ae follows: 

“In consideration of Joueph Seeberger having purchased 
$10,600 par value of preferred atock of the “ebster Motel Company, 


Carrying with it as » bonus 26-1/2 shares of the common capital stock 


of said company, I hereby agree that at time upon d by said 
Joseph Seeberger I will repurchase the above described raraeses 
esteck carrying with it the common steck recited above, paying for 
said preferrec stock the sum of $10,600, together with intereut at 8 
per cent from last dividend paying period.* 


The other instrument ies similar omd by it defendant agrees 
te repurchase 54 shares of the enpital steck of the Lott Hotel Company, 
“any time upon demand made” by plaintiff, for the sum of $5400, with 
interest at the rate of 2 per cent from the last dividend paying period. 
Om December 6, 1926, plaintiff caused to be served on defendant twe 
‘Written demands for the repurchase of seid stocks. In one, after 
‘Setting forth the agreement of suguet 15, 1919, and stating that not- 
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withstanding numerous verbal demands for the repurehase of said 
preferred stock of the "ebater Hotel Company defendant has failed 
and refused to comply with the same, it is further etateds 

"You are hereby further advised thet demand is now made 
upon you to repurchase the stock described in the above agreement 
for the sum eof 010,600, tayvether with interest from the last 
Gividend paying period, and that upon your default to repurchase 
said stock in accordance with the terms of your agreement, within 
five (5) days from the date hereof, I shall without further notice 

te the courte for relief. All said shares of steck are 
available at my office at 36 ‘outh State street, Chienzo.” 

The other written demand is similar, via., that defendant 
repurchase ssid 54 shares of the stock of the Lott Hotel Company. 
Defendant did not thereafter repurchase either ef the stecks or any 
part thereof, although actual tendere of the stock were mace to him. 

In plaintiff's declaration, consicting of several counta, 
the agreements and the demande for the repurchase eof the stocks were 
eet forth; and he clnimed in hie affidevit thet 916,000, and certain 
interest, were due to kim from defeondent. Yo the declaration defendant 
filed « plea of the general issue. In the affidavit of merite, in 
setting forth the nature of the defense, it ig alleged that “on or 
about the 9th day of February, 1925, the agreements set forth in plain- 
tiff’s declaration * * were cancelled and rescinded by the mutual agree- 
ment of the parties, and exch party on avid date then and there agreed 
te and did release the other party frow all obligation erising out of 
said two agreements.® 

Ag to the affirmative defense of the eoncellntion or 
Fescission of said written agreements by the claimed oral agreement 
ef the parties on February %, 1925, we are of the opinion, after a 
Careful review of all the testimony ond especially thot of defendant 
Qnd plaintiff, that said defence is not sustained by the greater 


Weight of the evidence. (Rae v. Slotter, 329 Til. 59, 62.) As the 





@ase will doubtless be tried again we refrain from outlining the 


Sestimony of the several witnesses. “¢ may say, however, that it was 
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defendant's theory on the trial that the claimed oral agreement, 
te cancel or rescind the said written agreements, was wade because 


plaintiff wanted to borrow about $30,000 from a certain bank, of 


defendant agreeing to aszist in causing said bank to sake such a loan 
upon collateral, plaintiff verbally agreed to cancel said written 
agreements. Plaintiff duntottom euch verbal agreement was made at 
the interview between the parties on Yebrusry 9, 1925, or at any other 
time, and it appears from defendant's testimony on croae-examination 
that plaintiff solicited the loan of him in bevember, 1922, and that 
abeut a month prior te February 9, 1925, the directors of the bank 
hed arranged to make the loam to plaintiff shen tt was mecesesxry for 
him to heve the funds during Mareh, 1923, to comaummate 2 business 
desl which he had madee 
And we think the jury's verdict for defendant probably 

Waa occasioned ty the court siving two inectruetions (Nos. 1 and 2) 
efferec by defendant, which instructions uncer all the svicemee we 
Coneider erroneous and prejudicial te pleintiff. Purthermere, we 
think that the court erreneously admitted im evidence, over plisin- 
tiff's ebjection, a certain envelope on which there wes the following 
endorsement in defendant's hendwriting: “*greement with Joseph 
Seeberger on “ebster Hotel Co. and Lett Hotel Co» etock. Cuncelied 

€ t F 9 e" ‘Ye regard anid envelope ani endorsement 


thereon as a mere self-serving instrument. lefendant testified that 


during his interview with plaintiffe on February 9, 1995, he preduced 
and showed to plaintiff an envelope, which then conteined his 
(defenéant's) copies of the two written agreements, and thot, after 


‘the claimed oral agreement to cancel said written agreements had been 


& 
“Bade, he (defendant) mace ssid endorsement on the envelope. He further 






ified, however: “I wanted to nave tnem (tne written agreements) 


ed as mo liabilitys both of them were in the envelope at 
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the time; I did mot ask Mr. ‘eeberger to eign those; * * I didn't 
ask him to sign a separate agreement that they vere cancelled; I 
simply tock his werd on the cancellations * * if the sgreements 
were not cancelled I knew I would be obligated to pay $16,000 with 
interest at 8% from the laut dividend date." Plaintiff testified 
that during said interview the subject of the cancellation of the twe 
written agreements “was not mentioned ot all,” and thet then he “didn't 
see Mr. Yowler have an envelopes" It is said in Selman vy. Geary, 334 
Tll. 642, 650: “There in nothing in writing relative to the alleged 
rescission. Parties te a written contract may not only modify it 
Grally but may rescind it in the same manner, although evidence of 
fescission of a written contract by a subsequent psrol agreement must 
be clear, positive ané above suspicion." In the present esae it is 
Gertainly strange that, if «t said interview it *u8 verbally agroed 
Detween the parties, as claimed by defendant, te oancel or rescind 
Said teo «ritten agreements, defendant did mot then enuse plaintiff te 
Sign a writing on defendant's copies of the agreemenia, them in d«fende 
ant's hands, or some other writing, indiesting plaintiff's acquiescence 
in the cancelistion or + enthaston of said agreements. 

Gur conelusion iz that there should be another trial of 
the ease and accordingly the judgment of tie Superior court of 
September 20, 1930, is reversed and the cause remanded. 

REVERSED AND REMABDED. 


Kerner ond Seanlan, JJ., coneure 
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HSYTON GB. LAUREN and 

STATE BANK OF CHICAGO, a 
corporation, Trustee of the 
estate of Charles ¥. Nichols, 
deceased, 





“wen vO CIRCUIT 


Plaintiffs in Srror,s COURT, COOR COUNTY, 


) 
j 
Ve Sat acu 2 
1 2621.4. 645° 
GEORGE W¥. PRASSAS and GEORGE ww tetke UWE & 
Ce HIELD, } 
Defendants in ‘trror. 


MRe PRESIDING JUSTICE GRIDLEY DELIVERED THE OPINION OF THE COURT. 


In a foreclosure proceeding commenced on June 5S», 1929, 
the cireuit court suetained the several general demurrers of two 
+f the defendants, George *. Prassae and George |. Hield, te 
complainants’ amended bill on Mareh 27, 1930, and diemissed the 


bill for went of equity as to enaid defendants. The present writ 















of error wes sued out by complairants in this court on Yovember 
12, 1950, to reverse eaié order of the clrewit court. 

The original bill, verified by Newton B. Lauren, was 
in the usual form of one to foreclose a trust deed, and prayed 
for the ueual relief. The named defendants were Joseph J. Hobing 
Chicago Title & Trust Coe, trustee; Sugenia Sweeney ond Vartin 
Sweeney, her husband; unknown owners, ete. and seid Prasaae and 
‘Hield. The b111 also alleged on information and belief that ?rassas 
. and Hielé had, or claimed to have, some interest in the mortgaged 
Premises, but that such interest «ac subordinate to complainants® 
lien by virtue of the trust deed. Only Prasens and Hield ond the 
Chieage Title * Trust Coe, as trustec, were served with process 


@mé all filed anewers. The anewere of Praseas and Hield dieclaimed 
| interest in the property. 
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Thereafter, by leave of court, on January 15, 1930, 
complainants filed an amended or substitutec bill, which also w as 
verified »y Lauren and which, as complainants’ counsel state in - 
the brief, was filed not only to foreclose the truest deed but 
aleo “for a deficiency decree against the defendant, George + 
Prassas." Counsel also state that Prasses and Hield “were made 
parties defendant on the theory thet they are the real and beneficial 
owners of the property and primarily liable for the purchase price of 
the seme, beesuse of certain contracts and agreements had with them 
by complainants; and counsel further state that “the bill is st4}1 


pending below against the other defendants." 
In the amended bili complainants alleged thet they hold 








the promiesory notes hereinafter set forth; thst on ant prier to 
October 16, 1925, Lauren and others vere the beneficial owners in 
fee, through the Chicago Title & Trust Co., as trustee, under ites 
Trust No. 13300, of certain real estate in Sook County (desertbing 


it); that on October 16, 1925, a written agreement (¥xhibit A) was 


entered inte between Lauren and Prasens for the conveyance to Prasses 
“er his sssigns" of the real estate for a considerntion of $220,000; 
that said sum wae to be paid by a payment of 910,000, ae enrnent money, 
by a further payment of $50,000 within 50 days after the title to the 
Peal estate had been found to be good, and by » first mortgage, of 
$160,000, peyable 210,000 on or before one year, $16,000 on or before 


two years, $15,000 on or before three years, “15,000 om or before four 


4 


tu 
a 


4 





years, and the balance of *110,000 on or before five yeare from the 
Gate thereof, with interest at 6% per annum, ete.} and that on Sctober 
19, 1925, Lauren and Praseas entered into a further written agreement 
(Exhibit B), wherein it is provided that “the buyer (Prassae) may take 
title in some person other than himself, and in such event the mortgage 
. $160,000, herein referreé to, shall be «ecuted by the grantee in 


deed,” and wherein it is provided that the mortgage shell contain 
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a clause giving the right to the mortgagor “to subdivide the 
premises, or any part thereof, and to file of record said subditision 
map or plat * * and from time to time to have relensed from the lien 
of this indenture any or all of said lots described in seid map or 
plat, upon payment to the holder or holders of the indebtedness herein 
éescribec, an amount or amounts in accordance with a echedule of prices 
of said late, etos,” and that “all sume paid on account of releases 
shall be applied as partial payment on the principal of the firet 
maturing notes.* 

Cemplainants further alieged that on January 15, 1926, 
Prase2s wrote or ceused to be written acress the face of the written 
agreement of October 1é, 1925 (Exhibit A) the following “pretended” 
assignment: “January 15, 1926. ‘Yor value received 1 hereby assign 
all my right, title and interest in the within contract unto Joseph 
J. Hobing" that Prassas ond Hebin cach signed the assignments that 
the seme is mull and void, - ne consideration heving pagsed from Hobin 
to Trassas; that Hobin seted a8 the agent and truetee of Prassas in 
Signing the promissory notes (Exhibits € and b) enc trust deed 
(Bxhibit #) hereinafter mentioned; and thet Praesas wes on Cetober 1Lé» 
1925, and since that date has been, the “beneficial and real owner” 
of the real estate and “is personally liable for the balance of the 
purchase price." 

Complainants further alleged that on January 15, 1926, 
Prassas, “being juctly indebted to the legal holder or holders of 
the promissory notes hereinafter set forth in the ageregate principal 
sum of $160,500." made and executed, "by and through Joseph J. Hobin,” 
Gaid principal notes; and thet the same were delivered to complainants 
by Praseas “through the Chicago Title & Trust Co., as trustee, under 
its Trust No. 13300." (Here are @escribed 100 principal notes, of 
‘G1fferent amounts and maturities and aguregeting £160,000, erch signed 


‘by Hebin, and drawing interest st 6% per annum, payable semi-annually, 
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said interest payments being evidenced by 66° coupon notes.) 

Complainants further alleged that on the same day, to 
secure the payment of the notes, liobin, a bachelor and “ase the 
agent and trustee anc for the use and benefit of said defendants, 
Prasses and Hielc, and at their cireetion,” executed and acknowledged 
the trust deed herein sought to be for¢eclosec, and that ‘raseas 
delivered it to said Chiesgo Title & Trust Co., and it was duly 
recorded. (Some of the provisions of the trust deed (Sxhibit 7), 
whieh ie on a printec form, are set forth). And compleinante further 
alleged thet, while certain of the netes head been paid an they 
Matured, others hac not, and &fault hed teen made on January 15, 1929 
ang that there wae due to Lauren the gum of 119,741.56, including 
principal and interest to June 19, 1929, and to the State Sank of 
Chicago, se trustee cf the estate of Sherles Ms Bichols, decensed, 
the sum of $20,199.39. 

Complainants further alleged thet contempornaneously with 
the execution of the written agreements (ixhibits A and B) in Setober, 
1925, Praesses etated to Lauren thet he (Presses) had sold ané asaigned 
part of his interest in said written agreement, Sxhibit A, to lileld, 
thet both Prassas and Hield were real eatate euddividers on « large 
Seale, and thet they cesired Nobin to take title to the real estate 
for then; thet it then wes “understood and agreed" thet Mobin was only 
Qn exmployee of frassas in his Chiexngo real extate office and that he 
(Hobin) "should not respond to pay eaid obligation of °160,000, or 
‘@ny other sums” that on January 16, 1926 (the next day after Hebin 
had executed snid notes on¢ trust deed), pursuant to said written 
‘Mereenents and eaid understending, Hobin, without a further econ- 
‘Biderstien and at the direction of Pressas, conveyed by Geeéd the 
ante real estate, subject to anid trust decd securing eaid notes of 


,000, to Praseas and Hield; that thereafter they caused the 





estate te be surveyed and subdivided; that on June 5, 1928, 
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they also caused a plat of seid subdivision te be filed in the 
office of the recorder of deeds of Cook “ounty, Torrens Department, 
as document Ho. L. Ne 4105403 and thst om said plat on August 22, 
1927, Prassas and cield made a sworn affidavit that they were the 
ownere of the reel estate. 

Complainants further elleged that at the time the notes 
ang trust deed were executed @rasene paid, os part of the consid- 
eration, the sum of $50,000, and thereafter poid the further gum of 
$20,000; that Hobin never paid eny part of the purches¢ price and 
it was not the intention of the partiece that he should or be in any 
Way responsible for any portion thereof; that thereafter Praseas 
amd Hield sold various lots and parcels of land in the subdivision 


te civers persons; that, pursuant to the written agrecments and 


_ wnderstendings, Prassas and Hield paid to Lauren a certain percentage 
a 


for the purchese price of the various lots solc, and Lauren released 

















those lets from the lien of the trust deedj; that the remnieder of the 
Teal eatete is now “econt security” for the payment of the amount due 
om the notes; ané that, in order thet compleinante may reeever the 
full amount of said purchuce price as represented by the unpaié 
Botes, “it will be neceesary that this ecurt enter a deficiency 
decree against said defendant, George + Prasses." 

Complainants further alleged thet on April 24, 1929, 
Prassas and Hield conveyed the real estate (vxcept the lete previously 
gold by them) to “ugenia ‘Sweeney; that neither she nor any one in her 
behalf paid any consideration te them or to complainants and that 
Said conveyanee to her is voids thet Praseas “is still personally 
Adable for the payment of the balance of said purchase price;" that 
at the time of the signing of the written agreements in \ctobery 
1925, (Exhibits A and B) Prassas was given actual possession of the 
Teal estate and he since and without interruption hes been in 


ve, open and notorious possession of the same; and that 
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neither Hobin nor Sugenia Sweeney (or her husband, Martin Sweeney) 
ever were in possession thereof, but were mere agents acting for 
Prasease 

The named defendants te the amended bill were the same 
as in the original bill, and complainants prayed inter alia that 
Prassas “may be decreed to ve in default in payment of the balance 
of the purchaze price of said real estate;" thai om account may be 
taken, etc.j3 that defendants, or some of them, may be decreed within 
a short day to pay the amounts severally due to complainants, and 
thet in default of cuch payment the premises be sold, etca.j thei “the 
execution and celivery of said trust decd and promissory notes be 
decrees to be the act of defendant, George '. Prageag;" anc that 
Complainante “heave execution” against him "for any balance thet may 
Femeain cue of tue prineipal or interest of said notes and for the 
Balance due ae the purchase price of said resi estate under and by 
virtue of the terme of said written agreement marked ‘Exhibit A'." 

Mre. “Sweeney and her husband filed an anewer te the amended 
bill, and it was ordered that the anawer of the Chiesgo Title & Trust 
Co., as trustee, filec to the original bill, stunmd as its anawer to 
the amended bill. Praseas and Hield filed separate general demurrers 
to the amended bili and on March 27, 1950, those cemurrers were sus- 
tained by the court and the amended bill was dismissed as to them 
for want of equity, as first above mentioned. “0 far as the present 
transcript discloses the cause is still pending and undetermined no» 
te the remaining cefencants. And it does mot appear that the 
@efendant, Hobin, has been served with process or in any manner 
Motified of the pendency of the action. 

Counsel for complainants here urge severel points as grouns 
for a reverasel of the order in question, te which counsel for frases 


Qné¢ Hield make reply, but, in our opinion, it in unnecessary and» 


indeed, improper for us under the present record to consider the 
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points. ‘ve think thet the present writ of error must be dis- 
missed, - there not having been any final decree entered in the 
eause in the cireuit court. it is a well settled rule thet a 


cause cannot be heard in an appeliate court “by plecemeal" (Chisego 


Steel Yorks vy. Illinois Steel Co, 155 Ill. %, 163 Farson y+ Gorhams 


117 ic. 137, 140); and that “if a bill is dieminner as to one or 
more parties, the complainant cannot prosecute a writ of errer until 
there has been « final disposition of the case av to all other 
parties." (Thompeon v. Yollansbee, 55 ills 427, 428; People ve 
Banks, 285 ids 157, 140.) While there is an exception to the rule, 
where grest hardship or a denial of justice will result from not 
Sllowing an appenl or dismissing « writ of error, we cc net think 
thet the present record discloses s cnse that comes within the 
exception. (Dreyer ye Goldy, 171 Ills 434, 457; ein v. Kinney, 


175 id. 264, 2663 People ve Banke, 285 id. 157, 140.) “hile in the 
amende¢ bill it is alleged that the real estate im question ic “secant 


security” for the payment of the amount due on the notes and that it 
will be *necessary” that the court enter a “deficiency cecree" against 
Prassas, these allegations are mere conclusions, aud for aught that 
appears to the contrary from the facts ae alleged in the bill, upon a 
foreclosure gale being hed, the real estate may seii for such an 
amount that there will be no 6 eficiencye 

The present writ of error should be and ia diemissed at 


the costs of plaintiffs in error. 


#AIT LISMISSZb. 


Kerner and Seanlan, JJe, coneure 
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CHICAGO THRUST COMPANY, 
as Receiver for Roosevelt-Banke 


State Bank, 
Defendant in Srror, ~ 





ve Superier Court, 
MAX ALEXANDER, . _ “ook Vountye 
Plaintiff in “rrer. OfOT A PAP? 
Feat NS fod Le CJ ae 5 


MR. PRESIDING JUSTICE GHIDLEY DALIVERED THE OPINION OF THE COURT. 


Gn October 9, 1930, a judgment by confession for $22,165.04 
Was entered in the superior court in favor of Chicago Trust Company, 
as receiver for the Koogevelt-Bankers Otate Bank, and ageinmet Max 
Alexander, on a judgment note for $20,000, dated Chiengo, January 9, 
1930, payable on demand to the order of Rocsevelt ‘tate Bank and 
signed “Calumet Market Coe, by Max Alexander," with interest at 7% 
per annum after dete. The amount of the judgment is made up of the 
principal sum, accrued interest and £1152+5° for attorney's fees. On 
October 15, 1930, om defendant's motion supported by hia verified 
petition, the court ordered that the judgment be opened, that defend- 
ent’s petition etand as « plea, and thet the enuse be set for hearing,- 
| the judgment in the meantime standing ae security. On October 23, 
1930, there wae a trial before the court without «a jury, during the 
Course of which defendant filed another plea. fter defendant 
had testified in his own behalf and his witness, \lexander Flower, 
3 for him, and efter plaintiff hed introduced certain writings 
(exhibits 1, 2 and 3) the court on the seme day found the issues 
in favor of plaintiff and adjudged that the judgment ae confesseed 
Stané in full force and effect as of the date of ite rendition and 
thet plaintiff have execution, ete. Sy the present writ of error 
defendant seeks to reverse the judgments 
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In plaintiff's declaration it is alleged that on January 
9, 1950, defendant executed and delivered the note te “Reosevelt 
State Bank, in anc by which defendant, by the name and description 
of Calumet Market Coe, by Max Alexander, promised to pay to the order 
of the Roosevelt State Sank the sum of $20,000, on demand after date, 
with interest,” etce.; that the Roosevelt “tate Sank afterwards, on 
June 16, 1950, consolidated and merged with Bankers “tate Bank, under 
the name and description of Heosevelt-Bankers ‘tate Sank, and duly 
transferrec the note to the consolidated bank; that afterwards “on 
August 16, 1936, Chieago Trust Company (plaintiff) wes duly appeinted 
receiver for Rocsevelt-Sankers (‘taie Gank, by the Auditer of Public 
accounts of the State of Tliineie, pursuant te law,” and the appoint- 
ment “was afterwards duly confirmed by an order entered of record in 
this court," by means of which appointment and order “it was then and 
there appointed end ordered that said sum of money * * should be 
COliccted by and paid to the piaintiffy” and that by means thereof 
Gefendant became liable to pay to plaintiff eeid sum of money; yet 
defendant has not paid it, to plaintiff's damage, ete. 

in defendant's verified petition of October 15, 1930, 
it is alleged that the note in question “was an accommodation note,® 
Signed by him “as an accommodation for the Koosevelt State Bank at | 
the request of Alexander Flower, then ite president;® that defendant 
Teceived no consideration for the note; that at the time Flower 
Fequested him to sign the note he (Flower) stated that “certain bonds 
had to be taken out of the bank to prove up in court; that he 
(@efendant) "never saw any bonds, did not know what bonds this note 
Was to cover, nor were any bonds at any time delivered to him;" that 
St the time of ssid consolidation “the consolidated bank (being the 
Roosevelt Bankers State Bank) carried said judgment note among its 
‘Sesets in place of the $20,000 Par Value Bonds, which your petitioner 
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(defendant) has recently been informed are irgyle Suilding Bonds * * 
and were at as later date delivered by the bank to Pritzker and 
Pritsker, attorneys, to »e proven up in a foreclosure proceeding,” 
that defendant “had no profit in the deals" that “the entire tronaace 
tion was handled as an accommodation for the benefit of the bank,” 
that defendant had no denlings whatsoever with said attorneys; that 
"any dealings with reference to enid bonds with Pritzker and Pritaker, 
or anyone else, was by the Poogevelt Ctate Bank or its successer;" and 
that defendant “does not claim any imterest in the bonds, bas no 
interest in the same, and did not appear before any master in chaneery 
in any foreclosure of any bonds of any kind or description, nor did 
he ever claim any interest in enid bonds.” ‘“herefore, “because of 
the failure of consideration” defendant prays that the cenfeased judg- 
ment may be opened and he be given lesve to appear and defend, etoe 
In said other plea, filed on the day of the trial, defendant 
alleged that the note was only to be held by said Noosevelt State Bank 
“temporarily and while certain bonds, known as ‘Argyle Building Bonde,' 
of the par value of £20,000, agseta of seid bank, were or would be 
delivered by the bank to Pritzker & Pritsker, attorneys, for the pur’- 
pose of proving up esid bonds as evidence of mortgage indebtedness in 
& certain foreclosure proceeding then pending;*® that defendant “had no 
personal or direct interest whatsoever by way of profit or other vale 
Wable consideration to himcelf in fact or in prospect in «xchange for 
said accommodetion;* that he had no personal relationship with said 
attorneys in the handling of suid foreclosure matter; that he executed 
the note “with the understanding between him and said Flower, as 
President of said bank, that it would be returmec to defendant when, 
or within a reasonable time thereafter, the bonds or proceeds thereof 
“upon the consummation of said foreclosure would ve returned to snid 


as such assets thereofs" and thst after the making of the note the 






1t State Bank consolidated with the Bankers State Bank and 
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*the Roosevelt Bankers ‘tate Bank, organized under ssid consolidation, 
became and was and is now the successor of said Roosevelt State Bank;” 
and so defendant says that said note was made without any good er 
valuable consideration. 

It will be moticed that neither in enid petition nor said 
other plea are the allegations of plaintiff's declaration denied. 
Defendant's only stated defense ia that the note was an accommodation 
note and without consideration. 

At the opening ef the trial without a jury, defendant's 
attorney stated that the sole defense was “want of consideration" 
and thet the note sued upon was given by defendant “to teke up a 
previous note.” Thereupon the receiver's (plaintiff's) atterney made 
the following statement in substance, av te certain facts, which were 
mot questioned by defendant's attorney: 


"Yor many years prior te June 16, 1930, there were two 

Danks operating on the south side of Chicego, - one the Koosevelt 
State Sank located at 35th and Grand Soulevard, and the other the 
Bankers State Bank located at 47th and Grand Boulevard, or Jouth 
Parkway. On June 16, 1930, after proper application had been made, 
accompanied with statements of assets, ete., to the “tate suditor, 
the latter issued a charter for the Hoosevelt Bankers State Bank 
and it took over all of the eesets and assumed all of the liabilities 
ef the two first mentioned banks. On Auguat 2, 1950, 1% did not 

and, upon the request of its directors, the “tate ‘uditor took 

ge, and on August 1¢th, plaintiff was appointed as receiver for 
the bank by the auditor, and a few days thereafter such appointment 
Was confirmed by order entered by the auperior court upon a bill 
filed by the Attorney General under the statute. The note in question 
Was among the assets of the consolidated bank at the date of its 
Opening and also one of itscseets which exnme to the receiver on August 
léth. Prior to the opening of the consolidated bank, the maker of the 
Mote had been a director of the Roosevelt “tate Sank and he became 
-_ was « director of the consolidated bank both when opened and when 

sed. 


Thereupon it wea agreed that the note, upon which the 
judgment haé been confessed, might be considered as having been 
offered in evidence by pleintiff, and, the court having stated that 
the burden of proving defendant's defense wee upon him, defendant 


testified on direct exemination in substance that he had been engaged 


fm the business of conducting a butcher shop at 345 East 35th street 
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for about 22 years; that the note eued upon (deted January 9, 1930) 
was executed at the request of slexander Flower, then president of - 
the Roosevelt State Banky thet defendant “did not receive anything 
for the note,” and when the note wes signed "Flower stated that he 
just wantec to put it in there, thet he had some Argyle bonds, amount- 
ing to $20,000, which he had to take to a lawyer, and that he wanted 
to replace thst nete until the bonds came backs" that thet wae why 
Flower wanted a $20,000 notes thet Plower further stated as to the 
mote, “I will take care of its it will only be fer a few weeks until 
we get the bonds backs" and that “when he got the bonda back he would 
return the note right awsy;" and thet he (d-fendant) never paid any 
interest on the note. 
On ereoss-examination defendant further testified that 

the converestion with Flower, as above related, occurred on the day 
of the execution of ¢ » January 9, 1950; that Flower then 
stated that he (cefendant) would “never have to pay the note,” and 
that, "if he (defendant) had to pay it, he (Flower) would make good 
om its” that Flower “did not give him (defendant) any written agree- 
ment to that effect," and that Flower "just gave hic word that he 
would pay the note if I were called upon to pay it." On the witness’ 
attention being eslled to the fact that the note sued upon was a 
Femewal note, he further testified that it “was renewed onces” that 
Flower “told me to sign another note because he could not get his 
bonds backy" that the note sxed upon “is the same as the first 
$20,000 note, given to the bank in 1928 at Ylower's request,” and 
that “it was in 1928 that Flower stated thet if I had to pay the note 
he would make goods" that when Tlower told him about having to take 
$20,900 worth of Argyle Bonde down to » lawyer for foreclosure 

‘Purposes, he (the witness) did not see the bonds “because they h ad 

; @lready been taken down towns” that “I just took Flower's word fer 

: it that the Roosevelt State Bank owned $20,000 of Aggyle bonds when 
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I executed the notes" that neither he (defendant), individually, 
mor the Calumet Market Co. (the name uader whieh he condueted his 
Buteher shop business), “at any time owned any bonds to the extent 
of $20,0003;" ané that sometimes the loosevelt State Bank “made small 
loans, maybe $1,000 at the most* to the Galumet Market Co. upon 
written applications therefor, accompanied by written statements. 
The witness was then shown an instrument marked "Plaintiff's Uxhibit 
1 for identification,” which later im the trial wae offered in evi- 
denee by plaintiff and admitted. The witness identified the sig- 
mature to the imstrument, "Calumet Narket Co. by Jacob Janowits," 
and etated that Janowitz “is a partner of mine im the business known 
as Calumet Market Co.” The instrument is dated March 6, 1929, is 
@ statement of the assets and liabilities of said "Calumet Karket 
Coe,” showing total assets of $49,000, totel liabilities of $20,600, 
end “capital (net worth)" of $28,500. Among the enumerated assets 
are “Bonds $20,000." 
Defendant further testified on crose-exeminetion that 
when he executed the note sued upon he did not make any spplication 
to the Roosevelt State Bank for a loan of $20,090; thot, when in 
1928, he firet exeouted a note payable to said bank for $20,000, he 
@id not then make a written applicetion to said bank for a loans and 
thet he ¢id not remember whether or not that note wan renewed in 
January 1929 an¢ sgain in 1930, but that he was “pretty sure” that 
the note wae renewed only once and then in January, 1950. The wit- 
Ness then was shown on instrument, marked “Plaintiff's Sxhibit 2 for 
identification.” He admitted that the signature "Calumet Morket, by 
_ ‘Mex Alexander, director" was his signature. Thie instrument later 
in the trial wes introduced in evidence »y plaintiff. It is dated 
"*Chiesgo, Januery 9, 1929," and addressed to the “Board of Vireectors 
@f the Roosevelt State Bank" and it estates that “the undersigned 


“hereby makes applicetion * * for a loan, described as follows: Amount 








U 


Ome Sa ea em 


ae 100808 ot tnad aren og pein ston a pibitiie ated 


suvem’. suwoile? uu dechianos 4 


& 



























‘gurkerbiviiet ¢ (deubneté)) ee redetew aad” “eodon eat 8 dave 
ght Bodawbase ost dtukite cohne oie ade) seo deutol semw fee eee" 
‘Swedes an? oo cbaed wen some Wald yom oe" gl aveniend ‘dere te - 

Litdina wham’ Muet egage sfoveceo4 add eeehtowew dud’ dae” * (OOOO en 
fogs <0 FexeeM foamed odd oF "Yeo add tu OOO. LF éoyem ait | 
seinomeiade medélve ut beinequoses \ rotewedd ambteaviiqds avvehiw 
dididie® o 2avatell” bedwe«x Mrosrttent me awotle edt wer amenity df t 
wige cet hevelto enw Loted odd ab tedel dotdw*ynebten tthonebk 0k" : 
wpks od Sebtivees? eeantie ett .hedtinbo bee Wibewtalg 1 amet 

*,e¢twormss dooek yd an dosteeif dom LeO  dremexdemt odd wt oxide 

feomd eageberd ed? ct sate to teadeng a ab ae kweaet Gadd aevate 
et .@80L .8 dorsi bedad of dmoarrtont off panitemmns< 

Jove foum£oo” blow 26 sektthidelh awa aeecae odd te dm | 

1908 ¢ RS Yo eolsifhdall Landes 420,056 Xe ateuew Leaded sateat 
adeaus betarswins od gual O08, BEG: se Sitowe fon) Latigas™ 


. tadd metionimexeesnoce go Sothdead geddewt, sande 
_metieehiqge une stem fou $29 of mogw howe odon nana “ 


ons guacl A tel saad Stee af aobiseliqgs aeddiue = saline modt tom bLe 
_. @£ Sereno ear ston fett tom w teddeda rodwenet tom By) et te ag 
tedd "oie yetour” saw af dade dud .Q00L ah phage See 2802 qean 

odie od? .GS0L .yxaucinl at aodt bee oome yfno bewenet sau, ton 
Tot S ttdisix!i o'VELemtalt" peckeem gtanerrdamt as awode aavamen 
NG qtokrel jomised’ savtongte edd sadd yoddtade oH “embed, 
qetel tnaewtient oid? .emdemgba ald eaw cneenae * et 
boteb ef $1 «Tidintely ww oomeatre mt deomzortal gow Leted 9 
B2G89eT Io Sxgok" odd of Sexeatohe Hee "—PAPL 9 wave 
_ hemghewnonn oda" tant nga A ee AS eee 8 





pas 


oTe 


$20,000; rate of int. 6%;terms on demands security none; this 
application is presented to your body for approval im accordanee 
with the requirements of section 10 of the State Banking Act.” 
Below the signature to the application is the following statement, 
signed by six ¢irectors of the bank including Alexander Plower, and 
not including defendant; “The foregoing application for a loan, as 
above ¢cacribed, wes submitted te the Board of Directors at ite 
regular mecting an¢ approved by a majority of its members.” 

Defendant further testified on cross-examination that 
when he made said application he did met obtain $20,000. On being 
asked whet was his purpose in making said application, he stated: 

"I don't know what I signed it for. * * I thought if the rest of 
the directors signed it, I could sisn it, toogy that is what I 
theucht.” And he further stated that he “did not know whether or 
mot $20,000 ever wae deposited in his account in the Nooseyelt State 
Bank,” or whether or not $20,000 ever wae withdrawn, from that aecounte 
Later in the trial plaintiff introduced in evidence, ae “Plaintiff's 
Exhibit 5,” a ledger sheet of said bank, showing deposits and with- 
@rawals of moneys in the account of the Calumet Barket Co. sith the 
bank, for the month of July, 1928, end part of suguet. It shows that 
on July 30, 1928, $20,000 was eredited as a deposit, and on the same 
day $20,000 was debited as a withdrawal, 

Defendant further teatified on cress exemination that 
before the consolidated bank was opened in June, 1930, he signed 
“some papers" as e director, which the State suditor required; 
that he then “knew that his said note for $20,000 was in the banks" 
that he also knew that said note was there when plaintiff was 
Qppointed receiver of said bank; that “he asked Plewer about it;" 
‘that he “thought Flower hac taken it out and had put in $20,000 or 

i donds;" but that on the day following the closing of the bank 





“said no". 
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On reecirect examination cefendant further testified that 
to his knowledge $xC0,0U0 was never passed to his credit in the bank 
upon his spplicstion, or afterwards deducted from that credit. Being 
aekeé if he had ever made an application to the bank for a loan of 
$20,000, he replied: "I don't remember it; T couldn't." Se further 
testified that when the note was renewed he had @ conversation with 
Pleowerj that he told Flower that he “did not care to put the note 
in again” anc thet he wanted the old note backs but that Tlewer sadd 
"it will only teke a couple more weeks until we get the bonds back, 
and that will settle it amd then you will get your note back.” The 
witness thenwss asked 1f “he understocd 1% was for the same purpose 
the original note was given, - to be used az a temporary showing of 
Bssetg during the absence of the vonds from the bank,” and he 
repliec: "Yes, Flower said the lawyer did not bring the bonds back 
and es soom as he brings the vonmds back he will return the note to mee* 
On re-cross examination defendent further testified that 
"I asked Flower a dozen times to give me my note back and he said 
‘My bonds isn't back yet'"; that he (the witness) did not know whoase 
bonds they werey but that he “guessed" they were Flower's. He then 
corrected this statement and testified thet the bends were “the 
Dank's bonds." He further testified in substance that he had never 
received through the mail a letter, dated Mareh 26, 1929, addressed 
to him at 345 Hast 35th street, Chiesszo, and signed by Pritzker & 
Pritzker, attorneys, concerning certain  rgyle Bonds of the faee 
Value of $20,000; but he first saw this letter when Flower showed it 
to him about “eptember 15, 1930, after the bank had been closed and 
about three weeks before the judgment wae conferseds that the letter 
& receipt for $20,000 of the bonds and alse concerned a fore- 






@ suit on enid bondag thet he did not know whether or not the 


gure suit had been started in his names; that he never author- 
anyone to use hie name as complainant in cuch foreclosure suit; 
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that he mever hirec Driteker & Pritzker for such purpene, and 
never saw them; that he signed the note for 220,000, and the renewal 
mote or notes, without making emy effort to learn whether or not the 
bonds were ovned by the bank or where they were, and that he relied 
in the tranesaction upon Plower, and “took his werd for it.” 

Alexancer Plower teetified on ¢irect exemination thet he 
was presicent of the Roosevelt State Anank prior to the consolidation 
an¢ theresfter chairmen of the board of the Foosevelt-Bankers “tate 
Bank; that he has known defendent for about ten years; that as defend- 
ant wes a director of the bank we “naturally discussed different 
things thot came up in the banks” thot smone the bank's assets were 
$20,000 worth of Argyle bonds which hac been in the bank a couple of 
years; that these bonds “became defaulted on secount of the fore- 
closure of the Argyle building” and *ritzker & Pritzker called him up 
and esid they wentec the bonds to prove them up in the foreclosure 
proceeding; that he “couldn't sexy” when thie request wae made "with 
referenee to the signing of the first note of which the nete sued 
upon is a renewalj" thet he spoke to different directors, among them 
defendant, about the matters; that he “suggested to Alexander (defendant) 
that he put in hi ie note to cover the 20,000 worth of bonds, that he 
would then give the bonds to Pritzker * Pritzker to deliver to the 
master in chancery, and that as soon as they proved them up the bonds 
would be returned to the bank and (Alexander's note would be given back 
to hims;" that “of course, after that, ¢he bank closed and we did not 
have the bonds to do that;" that the purpose of teking the renewal 
Bote sued upon “was just to off-set the $20,000 worth of bonds that 
belonged in the bank," and the note “wes to teke the place of the bonds 


tee ar a hen 


that were removed" that "there was no considerstion passing from the 





bank to Alexander for the execution of the note sued upons" that when 
the bank became insolvent the bonds had not been returned; and that 


"the note was not returnec to Alexander because we bad enly promised 
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him thet when the bonds were returned to the bank hin note wonld 
be given back to him." 

Plower further testified on eroas-examinntion that the 
first $20,990 note given by Alexander, of whieh the note sued upon 
Was a renewal, “wne given about the middle of 1923;" that the bank 
had $20,000 worth of Arayle Bonds which “were in default just about 
that times" that the bonds were worth par when they first came inte 
the bank, but were not worth thot much after the defnult: that the 
bank, however, expeeted to realize the whole $20,900 on the fore- 
@losure; that he “eouldn't state the date that the bonds were 
Gelivered to Pritzker @ Pritzker for ferecloaures® that he talked 


with them about foreclosing the bonds, but that he “cannot remember 


4f it wos before or after we got the first note from “Lexanders* 

that he “told Alexander he eas soins to send these bonde to Pritzker 
& Pritaker;" that he “reprenented to Pritzker & Pritzker that part 
Qfi_the bonds belonged to Alexander,® and that he (the witness) “owned 
@ome other ‘rgyle bonds, personallys;" that they (2 & P) “proved my 
bonds up in my name and were supposed to prove up the £20,000 bonds 


@m Alexander's name;" tht when Alexander signed the note sued upon, 


_ Bookkeeping s" thet in his banking experience as head of the Roosevelt 
State Bank he had occasion to take securities from the vaults of the 
Dank and place them with a lawyer for litigation and that the practice 
‘Was, when thie was Gone, to take "a safe-keeping receipt" from the 
lawyer; that this was not done in the present ence; thet it was “not 
‘“Mecessary to have a judgment note executed by a ¢irector of the bank," 
S68 was done in this eases thet “the reason it wae done that way was 
“that when the bonée left the bank I wanted something to off-set them 
we did thie with /lexender's notes" that "a trust receipt from 
er would probably have antiefied the “tate liank Exeminer, but 


@id not handle it that way3* that he (the witness) "knew that the 
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State bank examiner would not have approved carrying defaulted bonds 
as an aseet of the banks” that he considered “charging them off," 
but he did not do so, and that he “could not say" that thie was one 
of the reasons why it occurred to him to have Alexander execute the 
mote; that when an officer or director of the bank desired to borrow 
money from it he was required to file an applicetion in writing; that 
am application was taken because “lexander, interested in the Calumet 
Market Co+, was a director of the bank; that the application was 
placed in the "Calumet Market Co. file” in the bank, and the "State 
Auditor had access to it when he was checking up on the leans;" that 
the bank required renewals of demand notes for leane “every six 
months;" that he "doesn’t know" whether the note first given by 
Alexander in July, 1928, was firet renewed in January, 1929, or not; 
that when Alexander signed the note and sony of the renewala he (Flower) 
"gave to him my word that he would never have to pay the note;” that he 
promisec this “in writing" (no such writing was produced); that he gave 
to Alexander “my personal guaranty, signed by me personally," to that 
effect; and that he does not know where that paper is, but thinks a copy 
of it may be at his homes 

On his attention being directed to “Plaintiff's Sxhibit 3” 
(ledger sheet), he further testified on cross-examination that it is 
the bank's account with the Calumet Market Cos between the dates 
Mentioned therein that the entry of » deposit of $20,000 on July 30, 
1928, to the credit of the Morket Co. “is correet"; that the entry 
@f the some date showing o withdrawal of $20,000 vy check "also appears 
On the sheet and is corrects” that, however, “no money pasced in that 
transaction; it was for the purpose of bookkeeping;" that he supposes 
that Alexander “handled it that way with the cashier.” On being asked 
if the booke dic not show thst Alexander “bought the bonds" from the 
‘bank, he replied that he wee not positive how the cashier handled the 


transaction, “but that it seems that he put the $20,000 to his eredit 
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and gave the $20,000 back to the bank for the $20,000 worth of bonds,» 
the way that is there;" that the books “do not show that ‘emententa 7 
was an accommodation mote,” or that “Alexander gave his note as a 
safe-keeping or trust receipt for those bonds, and that the note 
"represents §20,0003;" that the foreclosure suit is “still going on, 
and the receiver is still im charge of the property;" and that the note 
sued upon “was among the assets of the hoovevelt-Hankers State Sank 
when it épemed for business on June 16, 1950," was “earried as one of 
ite assets up to the time of the appointment of the receiver,” and 
“was among the assets at che time that the State Auditer approved the 
opening of the new bank.” 

After a careful review of the present transcript we are 
of the opinion that defendant's sole defense (that the note sued upon 
Was an accommodation note and without any consideration) was not sue- 
tained by the evidence and that the court's finding and judgment were 
fully warranted. Yurthermore, we think thet the evicence éiscloses 
euch a state of facts as should estop defendant from claiming that the 
note was an accommodation note, without consideration. In Soldep ve 
Servenka, 278 lll. 409, 427, it is saids “here notes or other 
Securities have been executed to a bank fer the purpose of making an 
Sppearance of assets, so as to deceive the examiner and enable the bank 
to continue business, although the circumetanees may heve been such that 
the bank itself could not have collected the securities, it has been 
held thet the receiver, representing the creditors, could maintain the 
aetion, and the makers were cetopped, upom the insolvency of the bank, 
te allege want of consideration.” And, in this connection, ve think 
that the decision and holdings in Niblsckx, lieceiver, v. Farley, 286 Ille 
| » are in point. In that ense the receiver of the Lavalle otreet 





& Savings Bank recovered a judgment against Farley in the cireuit 
on his demand note. ‘The appellate court (212 Ills App. 441) 
sed the judgment, with a finding of fact thet there wee “no cone 
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siderntion for the promissory note in suit,” ete. Om certiorari, 
however, our ‘upreme Court affirmed the jJudament of the cireuit 

court and reversed that of the appellate court, saying (p. 539): 

"The proof showed that it (the note) was so used and treated as an 
asset of the dank. If this be accepted ca true, the question then 
arises whether, after the note had pasced with the other essets of 
the vank to the receiver, who is winding up ite affaire for the 
benefit of ites ecrecitors, defendant is estopped to deny lisbility on 
the ground that there wae no consideration for the mote.* Ané the 
Court, after referring to the Golden case, supra, further said (p. 
$40): “It (the note) was placed among the bank's assets ac an obli- 
gation of defendent and was #9 congidered by the bank examiner whe 
@xamineé the assets of the bank. ‘The suit is brought on the note by 
the receiver, who is collecting the bank's sesets and winding up ite 
effairs for the benefit of ite erediters. I% would be contrary to 
public policy and good morals to permit defendant to take acvantage of 


the frauculent agreement with the bank aa against the righte of 


ereditors.” 

It is also contended by counsel for defendant in sub- 
stance thet, inasmuch as there was some evidence that the Onlumet 
Market Co. wes not defendant's individual business and that he had 
@& pertner therein, named Janowits, the judgment waa erroneous. It 
is so sufficient answer to the contention that the poimt wes not 
Taised in the trial court and it ennnot be raised here for the first 
Gime. (Springer v. Simpson, 175 Ill. Apps 631, 6333 Uhlendorf vy. 
Kaufman, 41 111. Appe 373, 375.) And we do not think, in view of the 
testimony given by defendant and his witness, Flower, that the court 


“erred in admitting Exhibits 1, 2 and 3, offered by piaintifr. 


\ 

w 
4 
* 
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The judgment of the superior court is affirmed. 
APPIRME Le 
Kerner and Seanlan, JJ., coneure 
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PROPLE OF THS STATE OF ILLINOIS, 
ex rele THANK A. COUNTRYBAD, 
Petitioner and Appellee, 





APPEAL PROM SUPERIOR 


Ve 
COURT, COOK COURTY. 


SOUTH PARK COMMISSIONERS, a 
municipal corporation, ¢t als,» 
Respondents and Appellants. LAT) “as [4 


& 


a Tals 


MR. PRESIDING JUSTICE GRIDLEY DELIVERED TNs OPINION oP THe COURT s 
On February 25, 1930, the relator filed a petition for 

Mandamus against the South Pork Commiseioners, = wunicipal cor- 
poration, the members of its board and certain of its officials, 

te compel them to reinstate him as « sergeant ef police in the 
Classified service of its police department, and to pay him certain 
back salary. FReapondents' demurrer to the petition was overruled 

and they filed an answer. On November 22, 1930, the cause was 
@Gallec for hearing ané the relator demurred¢ ore tenug to the answer. 
The court sustained the demurrer and, upon respondents electing to 
stand by their answer, entered a further order in which, after making 
certain findings and conclusions, adjudged that « writ of mandamus 
issue commanding respondents to “forthwith place the name of the 
‘Felator upon the roster and payroll, as sergeant of police, in the 
Classified service of the police force of the ‘outh Park Commissioners 
and to forthwith renesign him to duty as such in said services" * * 
to the end thet he “may at onee enter upom the performance of his 
‘@uties, * * with the same right te continue in their performance and 
te reeeive salary therefor,” as he had “prior to his unlawful demotion 
ete. and further commanding respondents to pay or cause to be paid 
to him “the difference in salary from that of sergeant of police in 
sete service and that of patrolman, in the amount of $35.35 per month, 
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from Yecember 15, 1928, to the date of his reinstetement, within 
thirty (30) daye from the date of the entry of this orders" and 
that relator recover his coste, etc. espondents have appealed. 

In said further order the court's findings (apparently 
based upon ecertein allegations of the petition, some of whichs 
though not all, were admittee in ealid enswer) are in substance that 
the relator has been a resident of Chicace for more than 36 years; 
that by statute of Illinois the cistrict kmewn as South Park was 
created a park districts; that the South Park Comaiesioners (hereinafter 
Called the Commissioners) is a body corporate, and prior to July le 
1911, was authorizee to appoint and support a police foree; that under 
"an Act relating to the civil service im park systems,” in force July 
1, 1911, and as amended in June, 1913, it was provided that all offices 
amd pleces of employment, with certain exceptions, were to be classie 
fied and filled in the manner provided for in seid Act; that under 
section 3 thereof the Civil Service Board of the Commissioners, at a 
meeting on Yecember 9, 1915, ratified and approved the classification 
ef ell offices and places of employment in said diatrict anc adopted 
Tules to take effect January 1, 1914, and classified all offices, eter, 
with reference to the duties thereof and for the purpose of establish- 
img grades and of fixing and maintaining standards of examinations that 
Under a certain schedule, in effect April 16, 1928, snid Civil Service 
Boaré classified, among other positions or places of employment, those 
of Sergeant of Police (moximum $241.66 per month) and Patrelmen (maximum 
$208.53 per month); that in another schedule were fixed the lines of 
Promotion, in «hich a potrolman's position was lower in line to that 
of a sergeant of police; that the relator, upon examination takeb and 
Passed, wae certified to the position of patrolman and theresfter served 
@8 such until he was duly certified and appointed to the position of 
Sergeant of polices that he served as sergeant until “ecember 13, 1928; 


that on November 20, 1928, charges were preferred against him and he 
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was suspended without pay, beginning Jovember 2let and until 

December 18th, 1928; that he was cherged with “a vielation of 

paragraph 20 of section 3 of Rule VII" ef said Civil Service Board, 

in that he “failed to pay rent for the months of “eptember and 

October, 1928, and thereby caused Anna MeHugh to inatitute legal means 
ef collecting same, which has resulted in a judgment in her favor fer 
$105 for rent due, and for court costs,” and in that he hae failed on 
several other and prior occasions to meet hie just debte, "thereby 
Causing annoyance to his superior officers, and his service being a 
discredit to the police department and the Comsissioners;” that on 
Decender 17, 1928, the secretary of wnid Civil Service Board addressed 
a letter to the general superintendent of the Coumiacioners (letter, 
dated Yecember 17th, set forth in full); that the letter is to the 
effect thet said Civil Service Board at a meeting held om that day 
took certain action as to written charges which had been filed egainat 
Sergeant Frank Countryman (relator), that hearings on the charge were 
held on November 27th and Yecember 6th, thet due notice of the hearings 
together with a copy of the charges had been civen to him, that evie 
_@ence wos teken, that he wao present at the hearings, that the evidence 
@stablished the charges (as above stated in this order), that it was 
Gecided by the Civil UYervice Board that he (relator) “be demoted from 
the position of sergeant of police * * to that of patrolman * * and be 
transferred to the position of patrolman * “ in the classified service 
of the perk district, under authority of sections 10a and 12 of the 
Civil Service Law (relating to Pork oyatems) » with pay at the rate of 
$208.33 per month,” and that it wos further decided thet “his suspension 
be approved dating from November 2lst to lecember 18th, 1923," and that 
“his pay be restored during period of suspension;" and thet thereafter, 
Om the same day, the relator was notified in a letter odéressed to him 
by eaid general superintendent, dated December 17, 1928, in pert 
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"I am enclosing herewith copy of the action of the Civil 
Service Board on its findings in the hearing of chergen against you 
held on November 27th ond December 6th, 1926. 

The Civil Service Board has ordered that you be demoted 
from the position of sergeant of police * * to that of patrolman * * 
and that you be transferred to the position of patrolman * * under 
authority of sections 10 a and 12 of the Civil Service Law with pay 
at the rate of $208.33 per monthe The Civil Service Bourd alse 
approved your suspension dating from November 21st to December 18th, 
1928. Your salery is to be $208.33 per month. 

At the expiration of zoey suspension you will please report 
te the Captain of Police for duty." 

And im eaid order the court's conclusions are that “the 
facts eet forth im anid chorges, preferred against the relator herein, 
do not constitute ‘ecnuse' for removel;" thet anid Civil Service Board 
"had no jurisdiction to try the reletor on eaid charges;” and that 
respondents “hac no warrant or suthority under the statutes, and the 
rules of the Civil Service Board of the South Park -ommissioners, to 
demote the relator from his position of sergennt of police * * to that 
of patrolman * * with ea reduction in solery of $34.55 per month." 

In the anewer of the respondents it ia alleged that in 
paragraph 20 of section S of Mule VII of the rules of aaid Civil 
Service Board, it is provided that “an employee may be removed, 
discharged or suspenged if such employee has * * (Par. 20) ‘failed 
to pay or te make reasonable provision fer the future payment of his 
just debts due or owing by him, cnusing thereby annoyance to his 
superior officers or scandal to the service.’" The fact thot there 
was euch a rule of said Board is admitted by the demurrer to be true. 
Ané it is further alleged in the answer that ‘he evidence presented to 
gaid Board on enid hesring “wae sufficient to justify said Beard ih 
discharging the relotor fromthe police department of anid Commission- 
@fs and every branch and grade thereof, but that these rerponcents, 
out of comsideration and regard for the military services rendered by 
the relator * *, were disposed to and ¢id show to “im the fullest 
Beacure of leniency, and ¢etermineé upon a reduction in rank as the 
Proper penalty to impose upon himj" that “the order gemoting him 


_ from the rank ef sergeant to the rank of patrolman was entered in 
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December, 1928;"° and that he “aeguiesced in the decision ef said 

Civil Service Ponre and of the Commissioners, and accepted the 
judgment of the Commissioners in that regard and assumed the duties 
and responsibilities ef police patrolman in said classified service 

at a eslary of $208.33 per month, and so continued to sequiesce * * 
until February, 19350, without protest or complaint, © * curing which 
time he accepted the salary of the position to which he ms demoted." 
And it is further alleged in the anmewer that by resnson of the order of 
the Board a vacancy was crested in the position of sergesnt of polices 
that one Janik, a patrolman, wne the first on the eligible list for 
promotion to thst of sergeants and thet he w2e duly appointed to fill 
said vawancy and has since Decerber, 1928, continuously sctec as sere 
geant and been paid the salary therefor. 

After reviewing the present transcript we are of the opinion 
that the court erred in sustaining the demurrer to respondents’ answer 
te the relator's petition and in entering the jud@uent awarding the 
writ. Se do not think thet the fact thot the Civil Service Roards 
with the approval of the Commissioners cemoted the relator, instead 
ef removing or discharging him as provided in section 3 of snid hule 
VII, is a matter of which he is in ony position to comploin. Further- 
More, it sufficiently appeare from respondent's answer that the relator 
for over a year acquiesced in his demotion and aceepted without objec- 
tion the position of patrolman and was paid and receivec the lesser 
Salary, and thet he has been guilty of laches. (Kennenlly v. City of 
Ghicago, 220 111. 485, 5033 People v» Board of Sduention, 99 M+ Vs 
Supp. 737, 739; People v. Board of Henlth, 106 N. Ys Supp. 925, 924- 
&.) im the Kenneally case (pp. 502-4) it is said: 

“In addition to what has been waid, it is clear that the 
@ppellant has been guilty of hea in not sooner presenting hig 
@ppliceation for restoration to t position, which he claims * * e 
Tt has been said that ‘the writ is not granted as a matter of absolute 
Tight, and where it ean be seen that it cannot sccomplish any good 


se, or thet it will fail to have os beneficial effect, it will 
Genied.* * * It has also been held that the writ of RAndamug,s 
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being a discretionary writ, will only issue in a case where it 

appears by law that it ought to issue, and the court will not 

order it in doubtful casese * * It Hae been held that the writ 

will be refused where the granting of it will disarrange the 

public service. * * In ope gs kets uehalie 39 BH. Yo Supp. 

698, it is ssid: ‘Without considering or determinine the other 
questions raised upon this appeal, it seems to us the order appealed 
from should not have been made by reason of the delay and Lichen on 
the part of the relator in demanding reinetatement in the office, 

from which he had been diacharge’, and in applying for a mond mus 

to compel such reinstatement. * * It is manifently unfeir, where 
there is disagreement ae to the propriety or legality of the discharge, 
that the relator should lie still, and allow another person ta occupy 
the position from which he has been removed, and draw pay for hin sere 
viees therein, and, after more than four months has ¢lapsed, that he 
should be allowed to have this remedy by mand to be reinstated in 
office, and recover compens«tion for services ais, which he has 
mot performed, and which he has for a long time, without objection, 
permitted another person to perform and be paid for.'" (See, also, 

c o ve Condell, 224 Ill. 595, 598.) 


The judgment of the superior court of November 22, 1930, 
sustaining the demurrer to respondents’ answer and awarding the writ 
againat them, is reversed, and the cause is remanded. 

BEVARSEL) AND REMANDED. 


Kerner and Seanlan, JJ., concurs 
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ANERICAN CABINET COMPANY, 
a corporation, 





Appellee, 
APPEAL FROM MUNICIPAL 
Ve 
| COURT OF CHIGAGG, 
CONSTANTINE GIOVAN and 
PETER GIOVAN, o o> . me 5S 
Appellants. 262 i.f a? 


BR. PRESIDING JUSTICE GRIDLEY DSLIVSREY THE OPINION OF THE couRT. 


On September 13, 1930, plaintiff commenced an action of 
the 4th class in replevin to recover of defendants the possession 
of certain enumerated store fixtures, which the bailiff, = ecording 
to his return, was unable to find. On Ceptember 20th, defendants 
having entered their appesranee, plaintiffs by leave of court filed 
a statement of claim in trover, charging defendants with unlawfully 
converting to their own use the fixtures, of the velue of $800. A 
trial was had without a jury on November 7, 1930, resulting in the 
court finding defendants “guilty of maliciously converting the 
property described in the statement of claim” and assessing plain- 
tiff's damages at the sum of $668.32. Judgment in thet sum was 
entered against defendants, and they have appealed. 

On the trial both defendants were called as witnesses for 
Plaintiff under section 35 of the municipal court act and each gave 
testimony.  #laintiff's other witnesses were Steve “tephanos, irving 
Edelson, and Matthew A. Mueller, secretary of plaintiff. A certain 
chattel mortgage on the fixtures, given by ‘tephanos to plaintiff, 
Gated and acknowledged on July 7, 1930, and duly recorded, as well 
as other writings, were introduced by plaintiff. Both defendants 
testified in their own behalf and they enlled two other witnesses. 


The following facts in substance were disclosed: Stephanes 
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had been employed as « salesman of plaintiff. He determined to 

engage individually in a confectionery business ot a store at S701 
Pullerton avenue, Chiesgo. He rented the store and commenced business 
on June 29, 1930, under his trade name, “liberty Candy & Confectionary, 
Se Ce Stephanos, Prop.” Prior thereto defendants had sold to him 

on credit certain old store fixtures and had delivered them to said 
store. ‘tephanos did not thereafter pay to defendants the egreed 
purchase price of them. \fter they hed been delivered at the store 
Stephanos desired that they be remodeled and repaired, and at his 
Fequest plaintiff callec for them and took them to its factory where 
extensive remodelling and repair work was done and the fixtures, ag 
repaired, were returned to and installed in the store. Yor this work 
Stephanos paid to plaintiff certain cash and delivered to them certain 
notes, dated July 7, 1930, aggregating 6535.22, and signed by him, 
individuslly, under esid trade maze. Touceure these notes he executed 
and delivered to plaintiff anid chattel mortgage on the fixtures. On 
July 29, 1930, “tephanos caused his business to be incorporated and he 
conveyed the fixtures to the corporation without the knowledge or con- 
sent of plaintiff. ‘luring the latter part of Auguet, 1950, and about 
four months after defendants had sold said old fixtures to Stephanos, 
defendants instituted « replevin «ction against him in the cireuit 
court, and the eheriff under the writ and by their direction took 
Certain fixtures, including said old fixtures ac repaired and install- 
ed, and delivereé them to defendants. \% this time they had no 
chattel mortgage or other lien on them. Prior to the commencement of 
the present ection plaintiff, by an agent, notified both defendants 
that it hed a chattel mortgage on the fixtures which they had ao 
Teplevied, and demanded their return. There was evidence that the 
fixtures which defendants obtained possession of through enid replevin 
suit were worth $900 at that time. The amount of the court's judgment 


herein ($668.32) was the face value of all of the unpaid notes of 
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Stephanos, which plaintiff held, plus acerued interest to the 
Gate of the judgment. 

The contentions of defendants’ counsel are in substance 

thet the court erred in entering the judgment for the reagone: (a) 

The chattel mortgage is invalid on secount of certain informalities 

in the wording thereof ené becouse when it was executed and reeorded 

the relation of debtor and creditor did not exiet between ‘tephanos 

and plaintiff; (b) it was not executed by the party having possession 
of and title to the fixtures at che times (c¢) plaintir¢ had notice 

when it accepted the notes and mortgage that Otephanos did not have 

goed title to the fixtures; (¢) there is a material variance between 
the fixtures described in the morteage and those taken by defendants 

in replevin; (e) there was no wuffieiont evidence to show the value 

of the fixtures which were go trken by defendants; (f) there wan no 
sufficient evidence that, after @efendants had taken possession of 

the fixtures by replevin and after demand had been made upon them for 
the r eturn thereof, they hac refused to comply with the demand; and 

(g) when Stephanos comveyed the fixtures to the corporation, which he 
had orgenized, plaintifr knew of the conveyance and consented thereto, - 
thereby rend ring the chattel mortgage invalid as to defendants* rights. 
We have considered these several contentions oané are of the opinion that 
eeeh and all are without substantial merit in view of the facts ao dig- 
Glesed by the entire evicence. 

After defrndante' reply brief had here been filed Plaintirf, 
by its counsel, moved thet eoid brief be atricken from the files. The 
‘Motion wae reserved to the hearing. It will now be denied. 

The judgment of the municipal court, appenled from, 

‘Should be affirmed and it is so ordered. 
APPIRMED, 


Serner anc Seanlan, JJs» concur, 
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MARGARET ASQUITH, 





(Complainant), ) 
Appellant, ) ; 
; APPEAL FROM 7 CouUR’ 
Ve if 
} COOK COUNTY. 
ROBERT L. ASQUITE, ) APaAT, 
(Defendant ) ® keg 8: Fas a W « ; yp 6. 


Appellee. 
MR. JUSTICE KERNER LGELIVERED THE OPIRIOGN oF THE COURT. 


Margaret Asquith filec her bill for ¢iveree and on March 
31, 1925, a decree of divorce wes entered ageinet Robert Ie Jacuith. 
By the provisions ef the ¢coree the defendant wae ordere? to pay 
the compininant $85 « month as alimony. June li, 1930, the defendant 
filed hie petition allecing that on Setober 16, 1929, he remarried 
and ia still living with hie second wife, and that he le helping te 
support hie aged mother by paying her approximately (50 a month; that 
he is earning 5,0CO a year and that complainant is employed and is 
eurning $50 a week, and im the petition he prayed that the decree of 
March 31, 1928, ve modified. A hesring woo bad om the petition in 
support of which defendant testified thnt he is employed by the Suiek 
Motor Company and ies earning 75,000 = years that he is supporting 
his agec mother with $50 a months that since the entry of the saveres 7 
he has remarried and that he is living with hie second wife; that on 
the date of the entry of the decree of divorce he was earning $5,000 
® yeer and wae supporting his mother. The complainant tertified that 
at the time the ceeree of divorce wae entered she was earning $40 a 
week, and at the date of the hearing she was earning $30 a week and 
had no other income; that she had living with her her fourteen year 


O14 daughter by a former marriage. July 11, 193%, the chancellor 
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ordered that the decree of Hurch 31, 1928, be modified and the 
alimony te be paid the complainant wee reduced te $65 a month, 

and the court denied complainant's motion to allow the complsinant 
solicitor's feer for services rendered for resisting defendant's 
motion to reduce the alimony. The complainent prayed an appeal 
from this order of modifiention. 

Complainant eontends that the chanecllior was without 
power to modify the decree of Knrch 31, 1928. ‘“e¢ cannot agree with 
this contention for the reason thet under the provieiens of ®ection 
18 of our Statute on Pivorce (Cahill’r Stat. Che 40, Par. 19), the 
court in the diveree proceedings may from time to time make such 
alterations in the allowance of such alimony, ne shall appear reagon- 
able and proper. It has slwaysx been the low in thie State that a 
@ecree for slimony is subject to modifiestion by the court in which 
the decree was entered, according to the varying cirecumetanees of 
the parties. (“elty v. “elty, 195 11. 355; Stillman ve Stillman, 
99 1¢. 196.) Im Cole v. Cole, 142 Ill. 1%, 23, the court anid: 

"The power over the subject matter of eslimony is not 

exhsusted by the entry of the original order, but is, under 

the statute, continuing, for the purpore, st any time, o 

making such elterstions thereof ac shall appear te the chan- 

eeller, in the exereise of a juéiciel discretion, ressonable 

and proper. * * 

"The =a RES for an alterstion or modifiestion ef 

the deoree is alwsys addresced to the judicial diseretion of 

the chancellor, and, * * * the inquiryic, in 2ll esses, whether 

sufficient cause hae intervened since the éeeree to authorize 

or require the court, applying equitable rules and principles, 

te change the allowance.“ 
See aleo Warren vy. *arrem, 10) Ill. App» 308; Craig v. Craigs 163 
Tll. 1763 Herrick v» Herrick, 519 id. 1463 Magineis vy. Maginnins 
323 id. 113. The appliestion for change is founded upon new facts 
Which have occurred since the decree wae originnlly made. (Cole ve 


Sele, supra.) 


The question presented in the inetant cese is whether the 
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Se 
subsequent remarriage of the defendant vill authorize the inter- 
position of the court to modify the dearee for alimeay. Our 
attention has mei been galled to any case in whieh thie identical 
question Ase Seen determined, The statute faile to epecify the 
Caunes for whieh # divarered busburnd way be relieved from the pay- 
ment of slimeny. in the absence of legisiction on the subjoot 
the question must be determined by the courte. (Sagivunde ve Magi 
supra.) It is the duty of the husband +6 support Bis wife, and 
by the remerriage of the cefendsnt the clrewnstances of the parties 
since the entry cf the original deeree have changed and the 
applicetion wie founced upon mew facta which had eceurred since the 
decree was oricinslly entered, and the question ig, Did the chanceller 
im co mocifying the eeevee exercise judicial diseretion? A court 
of review will not cisturd a cecree dinposing of a matter of alimony 
wmlecs it is manifest that injustice end injury have been cone. 
(Greic v. Craig, 163 Ill. 176, 183.) It ds well settled that where 
& chancellor heare exd sees all of the witnesses his deeree wild not 
be reversed unless it is clearly apparent that there ie palpable error 
and the evidence manifestly preponderates in favor of the defeated 
party. (Zeyle v. Toyle, 265 Ill. 96.) ‘The chanecller in the instant 
@nee wee of the opinion that the romarriage of the defemiant so caanged 
the relations of the parties as to wake it reaeonatle and proper to 
reduce the alimony granted by the original decree anc wo deereed. We 
Cannot say that the chanoeller bas abuse? the Judicial diseretion 
Yeutec in Kim anc that 8 wanifest injustice kas seen dome te com- 
plainant. 

4% the tine cufenéant's motiscn to mecify the dveree was 
being heard by the cheneeller, compleinant meved tue court te allew 
her nelicitor's fees fer services rendered for resisting the wetiea? 


the alimony, which was ¢enied and she urges mow thin uetion ef the 


‘@hancellor as erroneous; and Stiilmen y. ‘tiliman, 99 111. 197, 
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Guarra ve Cearra, 195 Tlle 450, are citec in suppert of the 
proposition thet the allowanve of on attorney's fee to the divorced 
wife for resieting » motion to reduce her alimony is vithin the 
power conferred by the statute. To this the defendemt replies that 
an order for selicitor's fees is based primarily on the reletion of 
husband and wife and that the deeree of divorcee severe that relation- 
ship and that, therefore, there is no basis upon which such an order 
may rest. ia the case of Jerson vy. Mathes, 252 Tle Appe 607%, Shi, 
quoting from Smith vy. “mith, 249 Ill, €35, in whieh was involved the 
question of whether a court of schaneery had power to enter an order 
eOmpelling a divorced Busband te pay seliciters’ fees towards defray- 
img the expenses of a wife whe had petitioned to have the alimery 
allowed to her by the ceerce increased, “se omsidered. There the 
Chancellor entered a deeree increasing the alimony and disallowing 
the solicitors’ fees. The defendant hugbend appealed and the wife 
mesiened crots~-errors, and we there said: 

"That there tag been conflicting language in the spiatene 
of courts of review of this state in passing upon the question may 
be conceded. However, it is msettlec that im the abdsence of specific 
statutory suthority a court may not require one party to pay the 
eolicitor's fees of another. fection 15 of the “iveree set onkes 
such specific provisien for the wife in suitu fer diverce. This is 
mot a auit for divorce. That suit wae terninated by the original 


deoree, and the status of husbend and wife was severed by that decre 
which stands unnodified. Beth on principle ané suthority, we think 


solicitor's fees should net be allowed. Lake v. Lake, 194 “. Ye 1793 
v. le 225 Ille Appe 5133 Kejuien ¥. Me uien, 61 How. 
. eo te) 280-6 


Moreover, solicitors’ fees could mot be allowed in the inetent case 
fer the reason announced in Gehlbech vy. Gehlbach, 219 Ill. Appe 503, 
in whieh the court said: 


"The rule of law is that the value of euch services must be 
@atablished by proof and thet such preof must be preserved in the 
Fecord, or the decree muuvt show thet such evidence was in fact 
introduced." 


There ig neither evidence in this record nor finding in the order, of 


what the services were that it is claimed were rendered. 
Finding no reversible error the order of July 11, 1930, is 
affirmed, APPIRMED. 


‘Grieley.7.3., ané Seanlan, J.,concur. 
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ROY CUMK, 
Appellee, 


VS. 





HOGAN & FARWELL, IAC., Jf 
a Corporation J : : 
“appellant. ; 2 62 mi if ( : é 

a. = g =fhto 


MR, JUSTICH KGAMER DELIVERED THE OPINION OF THe hog 





Plaintiff, Roy Cuwm, sued Hogan & Uarweli, Inc., @ 
Corporation, to recover wages claimed to be due. Case tried with- 
out a jury and plaintiff ebtained judgment for $70, from which 
defendant apoesled. 

The etatewent of claim sets forth that the cloim is 
for money due and owing to him as wages under montily contract 
of employment at the rate of $110 per month, taid wages being 
paid bi-monthly, end that there is due and owing to him for the 
period from June 16 to Jume 30, 1930, $55; that prior to bringing 
suit he caused a demand in writing to be served on defendant, de- 
manding said wages and votified defendant that if the $55 were not 
paid within three days that suit would be started to recover said 
amount with reasonable attorney's feces. 

The evidence discloses that on January 20, 1940, 
plaintiff commeneed to work for defendant and coutinued in ite em- 
ploy until June 21, 1930, as an ansistant janitor, at a monthly 
wage of $110 payable semi-montaly; that on June #1, 1950, an em 
ployee of the defendant told plaintifs that he would be informed 
when he was to return to work; that he was not again culled or 
Fequested to come to work; that he expeauten a call and was waiting 
to ge back to work; Shatntiff was tendered $14.68 before any 
written demand was made on defendant, for the time he worked 
during the latter part of June, 1930. He was paid semiemonthly 
on the Sth and 20th of each month. Plaintiff testified that he 
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Was not hired for any definite period; that he was not told that 
defendant would keep him for a year or for two months, 

Ralph C. Driscoll, a witness for the defendant, tes- 
tified that at the time he hired plaintiff no time was specified; 
that he did not hire him for any definite period; that plsintiffr 
worked June 16th, 17th and 15th and was told that he would be 
Called when to return to work. 

Plaintiff contends that the proot sahewed a hiring by 
the month and the trial court so held. In this we are of the 
@pinion the court was in error. The fact that plaintiff was 
hired at a monthly wage of (110, payable sewi-nenthly, was proof 
enly of the fact that the rate of compensation was fixed at that 
amount. It was not an undertaking on the part ef defendant te 
retain plaintiff fer any definite period. The burden of proof 


that he was employed for a fixed period was on the plaintiff 


(Ode12 v, Chicago Great Western K. Co., 212 Ill. App. 616; Fuchs 
¥. Weibert, 233 111. 536), and no preeunption urises merely for 


the fixing of a rute of compensation. On the contrary, an Gi. 
Ploysent upon af anual salary, if no period is otherwise stated 
or approved for its continuance, is presumed te be a hiring at 
will, which either party may at any time terminate. (fund y. 
Zimmerman, 29 111. 269, arid Orr vy, Ward, 73 i113. 318.) In Chadwick 
3X. Borris & Ce., 170 Til. App. 569, at p. 570, the court said: 

"The plaintiff testified: ‘1 told him (Borders) that the 

least 1 would go for wae fifteen hundred a year; and he said 


"all right".' This can in no way be construed into a definite 
hiring for one year.* 4 


In the case of Martin vy, tiew York Life Ins, Co., 42 li, B. 416, at 
Dp. 417, the court said: 
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With us, the rule is inflexible that a general or indefi- 
nite hiring is, prima facie, & hiring at will; and if the tere 
yorit seeks to make it scut 8 yearly hiring, the burden is upon 
him to establish it by proof, A hiring at 80 mueh a day, week, 
month, or year, no time being specified, la an indefinite hiring, 
and no presumption attaches that it was for a day even, but only 
at the rate fixed for whatever tine the party may serve." 

A contract for service, at salary of $2500 per annum is not @ 
sentract for any definite time and at a fixed price the complete 
performance of which ia a condition precedent to a right of come 
pensation. It is but a atipulation of the rate at which the en- 
pleyee ip to be coupensated for the services performed. (Haney vs 
Caldwell, 35 Ark. 156, See also Stein v. Kooperatein, 102 b. We 
Sup. 578, aod Ine 2ekanoket, 186 Fed. 241.) It follows, therefore, 
that the hiring of tne plaintiff was a hiring at will and the de- 
fendant was at Liberty to terminate the same at any time. 

Zor the reasons indicated the judgment of the kunteolpal 
eaurt of Chicage ie reversed and judgment will be entered here in 
fever of plaintiff, Aoy Cus, and againet defendant, Kogan & 
Parvell, inc., @ Corporation, in the sum of $14.68, plaintiff te 
pay all costs in this court. 


REVERSED AKD JUDGMENT HHRS AGAINST 
DEYNNDART FORK $14.68. 


Gridley, ©. J., and Scanian, J., coneur. 
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STEEL TANK AND PRODUCTS 
CORPORATION, a corporation, 
(plaintirr), 

Appellant, 





Ve 
COURT OF CHICAGH. 
SYLVESTER HUSSAR, trading as 
Worth chore Tank Installation OLY +r » Lh 
Company» (defendant) IS kt 4 of L6 


ee cert il Se Nett Mina 


Appellee. 
MR. JUSTICK KBRWLR DOLIVERSD THE OPINION O” THE COURT. 


Action was brought by plaintiff, “:eel Tank and Products 
Corporation, against defenéant, sylvester Fusser, to reeover a 
balance of ©“851.80 due for goods sold and delivered. Heard before 
the court without « jury, issues found in favor of defendant. 
Judgment on the finding, frem «hich plaintiff appesled. 

The affidavit of merits filed by defendant did not deny 
he owed the plaintiff 2851.30, but it recited that at the time of 
the sale and éelivery of the merchandise, he wee engaged in the 

business of purchasing gasoline tanks frem manufacturers and selling 
them to and installing them for hia customers; that plaintiff had 
Rotice and was avare of the nature of defendant's businesu; that the 
merchandise sold by plaintiff to defendant consisted of gasoline 
tanks; thet at the time of the esle and delivery of seid tanks, 
Plaintiff warranted to the defendant thet the tanks were in a perfect 
Condition, free from internal holes «nd defects, and proper and 
suitable for the storage of gasoline; that relying on this warranty 
defendant purchased the tanks from the plaintiff and sold one to the 
Chieago Motor Coach Company and one to the “oo Gardens “ervice 


Station, installing them beth; thet shortly after the installation 
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of these tanks, both begam to leak and the gasoline contained 
therein to flow into the grounds that at the demand of his customers, 
Gefendant was foreed to exeavate both of said tanks, and upon such 
excavation discovered that thexe were holes and perforations in the 
interior of anid tanks, and that the same were not proper and suitable 
for the storage of gasclines that defendant was foreed to and did 
expend the sum of $860.71 to reimburse his customers for gasoline 
which had leaked from the tanks into the ground, and for labor and 
materials in excavating said defective tanks, and that by reason theree 
of the defendant was not indebted to the plaintiff in any sum. 
The material facts are that plaintiff is a manufacturer 
of storage tanks; th:t for more than twenty years defendant was 
engaged in the business of purchasing gssoline tanks from manufacturers 
and selling them to and inetalling them for hie @uatomerssy that he 
purchased tanks from the plaintiff in “cteober, Movember and December, 
1928, and in January of 1929, and prior therete. In October, 1928, 
he installed 2 550 gelion gasoline tank for Zoo Gardens Service 
Station at Brookfield, Illinois. Thie tank was manufsctured by the 
Plaintiff and sold to defendants it woe taken by the defendant in his 
truck to Brookfield and there immedintely inetalled by digging a hole 
im the ground. ‘he tank wae not dropped nor did it fall to the 
ground while being installed. The defendant did not inspect the tank 
prior to its installation. The employees of the defendant who per- 
formed the work in installing this tank testified that they did not 
Motice any defects in the tank. ‘\m employee of plaintiff testified 
that he had supervision of the testing of all tanks and knew that 


‘this tank had been tested the day before the defendant took it from 
| Plaintiff's yard and that there wae no cut or defect in it when it was 


Gelivered to defendant. About one month efter the installation of 
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this tank it was claimed that the tank was leaking and the tank 
was removed; it showed a small slit two inches long in the bottom 
ef the tank which was caused by some defect in the manufactur ing 
process, which could not have been deteated by an ordinary visual 
imspection, since the tank had been freshly painted. Plaintirr 
was notified of the defect and it furnished another tank. Four 
hundred gallons of gnsoline had escaped into the ground fer which 
defendant paid to the Zoo Gardens ‘ervice “tation $60. and the 
éefendant expended $55 for labor in excavating the defective tank 
and installing the new one. 

December 12, 1928, the plaintiff delivered to defendant 
a 5,000 gallon gasoline tank at 1734 Worth Kostner avenue, Chicago, 
for the Chiecngo Kotor Coach Company. Thie tank was aleo manufactured 
by the plaintiff at ite plant at Aurora, Tllinein. Before it left 
Plainsiff's plant it was tested by one of ite exployees who testified 
the test showed it to be without lenke. The test consisted of 
filling the tank with compressed air. fter the tank had been tested 
it wae "picked up with an electric crane and set down encsy on a truck," 
and delivered to 1734 North Kestner avenue and there unleaded from 
the rear end of the truck and pushed off on rollers. ‘The tank ree 
mained at these premises from December 12, 1928, until the latter 
part of December, 1925, or the early part of January, 1929, when 
it was imatelled. The inestalintion consisted of depositing it in 
@m excavetion large enough to hole the tank. The tank was 74 feet 
long and 6 feet in diameter and weighed from two and one-half to 
three tons. The excavation in which it wae deposited was 9 feet 
Geep. The tank was not dropped nor ¢id it fall xt any time while 
being lowered into the ground. Ne test was made by the defendant 
before 1t was installed and defendant's employees did not notice any 


Gefects in the tank. The tank was filled with gasoline. ‘bout six 
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weeks later it wae discovered that the tank leaked and thet 3,000 
gallons of gasoline had escaped into the ground. Upon being 
motified by the Chicage Moter Coach Company, defendent removed the 
soil and the tank showed » crack about six inches long in the center 
seam about one to four feet from the bottom of the tank and running 
at an angle of sbout 45 degrees. This crack waa caused by defective 
welding and could not have been detected by ordinary yieuwal inspection. 
Plaintiff furnished defendant with a new tank, but made no adjustment 
of the gasoline and labor expemees. Jefendant paid the Chicuge Motor 
Coach Company $385.21 for the gasoline and expended $360.20 for labor 
in removing the defective tank and installing the new one. 
It is the contention of the plaintiff that Pore 3, ‘ee. 
15, Gh. l2la, Sahill's Rev. State. of 1929, states the law applicable 
to the exse which is to the effect: “If the buyer has examined the 
goods, there ig no implied warranty az regards defects which such 
examination ought to have revealed.* Defendant, however, contends 
that Par. 1 of the esme section and chapter applies, which provides 
that: “where the buyer, expressly or by implication, makes known to 
the seller the particular purpose for which the goods are required, 
ené it sppenre thet the buyer reliee on the seller's skill or judgment 
(whether he be the grower or manufecturer or not), tliere is an iuplied 
Warranty thet the goods shall be reasonably fit for such purpose.” A 
tank is a receptacle for liquid. An order given for s tank makes 
known to the manufecturer the purpose for which it is required « 
storage of licuid. The evidence conclusively provee that plaintiff 
_kmew the use to which the tanks were to be put by defendant. In these 
(@ireumstances, the principle applies that when a manufacturer of goods 
Selle them for a specific purpose, the law implies « warranty upon the 
| part of the manufscturer - seller, that such goode are reasonably 
fit for the use for which they are intended.  Lidgerwood Uifge [Os Ve 
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Robinson & Sone Come. So., 185 Ille Apps 451, 440, in which the 


eourt ssid: "The rule laid down by the suthorities seems to be 

that «here a manufacturer undertakes te manufacture and supply goods 
te a customer that there is an implied contract, xt lenst thet the 
goods so manufsctured sre made in a workmanlike manner and reesonably 
adapted to the purpose for whieh made.” In Madsen vy. Cordell, 133 
Til. App. S64, it was held that where a manufscturer contracts to 
supply anarticle which he manufsctures for a particular purpose, so 
that the purchoser necessarily trusts te the judgement and skill of the 
manufacturer there is an implied warranty thet the article ahall be 
Fessonably fit for the purpese to which it is to be applied. “ee 

alse fuchs * lang Manf. “o. v» Kittredge & Coe, 242 I11. 38; Ndwards 
we Dillon, 147 ic. 145 Sil-%e11 


Parkersburg “ie & Reel Co. ve the Freed Gil & Gas Sows 111 Kans. 37% 


It fe insisted by plaintiff that there was an acceptance by 
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ve ‘atson, 168 Ind. 6033 








Gefendant of the tanks; that he saw the tanks efter they were delivered 
te him and had an opportunity to make as thorough an exominstion as he 
Gesirec and therefore defendant cannet recoup hie damages. “e cannot 
agree with this contention. It appears from the evidence that plain- 
tiff kmew the purpoce to which the tanks weuld be put and the facts 
show that the defencemt relied upon the judgment and skill of the 
Plaintiff who, ae the manufecturer of the tanks, would naturally be 
@epended upon in these respects. The leaks in the tanks were caused 
by some defect in the manuf cturing process ané could not have been 
@etected by a vicual inspection. It appears that efter the plaintiff 
Wes motified of the defects in the tank mmmit directed thet they be 
Temoved and thet it would, and did, furnish other tanks. Moreover, 
the question involved was one of fact for the court ané upon this 
record was not improperly determines in favor of the defendant. 

It is next contended that the trial court erred in odmitting 
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certain testimony of the defendant on the ground that such teatimony 
was 2 @ireet variance from the defendant's affidavit of merits. The 
objection of variance cannot be availed of in a court of review if 
there mace for the first time, It must be mage specifically in the 
trial court, otherwise it is cured by verdict. (Riehelieu Motel Go. 
¥. Internetional Mile Uncampment Coe, 140 Ill. 248; Tinnagan ve Yells 
Bros. So., 237 id. 82.) Plaintiff made no such specific objection. 
The next proposition urged upon our attention is that the 
court erred in permitting the ¢efendant to preve the damages, the sume 
paid by bim to his customers for loss of gasoline and the sums expended 
by the defendant in excavuting the cefective tanke and installing new 
omnes. Defendant's counsel urges thoi ve do not consider this con- 
tention on the ground that the recoupment was wet oui and the damages 
specified in defendant's affidavit of merits and that plaintiff made no 
motion to strike the same, and st the trial plaiatiff effered no 
@bjection to the introduction of evidence on tie guéation of recoupment 
or the amount of damages, the case being tried on the theory that the 
Only question wes whether or not an implied warranty and a breach of 
the seme existed. “hile it is well settled that ao porty cannot try a 
Case on one theory in the trial court and on another in a eourt of 
review (Lewy v. Standard flevator Cos, 296 Ill» 295), we have, nevere 
thelesa, considered the contention. It is sufficient for recoupment 
that the counter~claims arise out of the came subject matter and that 
they are susceptible of adjustment in ome action. (Vaterman ve Clarks 
76 Tll. 423, 4513 Drayo Voyle Joe v. ‘ulsberger & Somes Cory 197 ILle 
App: 547; Par. €, “eee 69, Che l2la, Cahill's Rev. State. of 1929.) 
It appears from the record in the instant ease that the damages 
Claimed by the defendant did arise out of the same transaction which 
Was the subject of plaintiff's claim. It sued for tanks vold and 
delivered te defendant and the demegez claimed were the natural 



























gromttasd Wows todd Sawery pod eo dantere toh ond Tey 
af? .pdtven te dhrnerrte w*snebae teh sit meth ooneliny owvhlinn at 
ti welts ‘te tu89 A ah ‘te hokiers ef Jones somelcny Yo mons 
aff wt yfkaek<tesqn wher of tesmr ST faite texkk stff tet whem 
ee. i wekiedeie) .tebeser yt aot ak of eqitwxetée. ,rawoo io 
| eeeprapserene (Obs oLKT OOS «x89 Aeohmmmont AI Lome anexstei, ge 
_ petéoetde DELToeye Game om eteat THhtaRes pine .be 782 4 aed .oew ‘ 
| eels Jade 4] aekeneise ve Neen boguar tobe keogung tna tT op pow al 
ace Aid yeepames oft overqg of fasbae he odd gabietecog at Berto $c 








badusgns wae std one saifesag T6 geet ret ar ome tare afd ve aid ev 
wait gatiied eat wna wieed sviderbeb wis gaiteraoxs af samennclinasth 
snes abd? whhemod ied oh ow tadd eogee fsamies & " snwbnered 

| asgnatad 83 Atte dO dee enw dremquesst adh ‘geld Baudtg af) Hoe 
| em ohom Pibvniely dad? tee wtlsse ve eFyanitts ‘etdambav2s nt ‘belt 
| 6s polis videwleta fabet odd 2 bee cele oat efivaa of mek 
! sromgponss Le matinee aig me sanohtvs % neksoubosdnt ots o wehass' a 
ante aasid ‘Waeskd 44 no babes ahied ona one ‘cesgema® ‘te daweote sab 1 
to tiszex¢ 2 ita cdmereey valigal ms tem te taddede ‘ace nolisoup vial 





ie 9 oy *y ae 


a ve Ponts ysirg B sans belie ifew at OF ‘etie® “\pedakxe 4 
te rw8o ‘@ at tddone ae Sue dmu0e feiee ois at ‘wiedts eae ae 3 | 


fesaqivooes tot jastokViee at tf .notineened iat iotanehdne’ pu 
duild baw codtdow doatdne same eas Ye ane owdua wmbeta-ro snes ania 
Ate ako »¥ aemtedal) smelien ome wh re bal ‘eth gbada 


eLET VOL 410 nmod & sypdedabae » | yren” pres 
{QSL te -etes® well e'ffidad ,aftd «#0 .2) sbed 4d seat tid 


asgenad oft sail? 2ae0 jdotauk edd «2 Brower ade mest & sie 
Metis mattomnss? amet adie Yo 20 geben Sth dicbaetob’ odd wt be 
bm biew atnat roY bewe #2 satats wt? tivniety Yo setae’ 
mee Lewiten od oto ‘em ete: Arte qyeintaer bo ante ‘i weer tae Pe 











w of the plaintiff's breach of warranty. 





Ve are of the opinion that the findimg and judgment of 
the trial court accomplivhed substantial Justice under settle 
Tules of law, and finding no error the judgment is affirmed, 
APPINMED. 


Gridley, °. Je, and Seanlan, Jo, coneurs 
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PETER MATIC, 
Plaintiff in “rror, 
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ILIJA MATIC, 
Defendant in “rror. 


# 
@ (OF ~CHTGago, 


6% ff? 2 
Kx, Try | 





MR. JUSTICE KEENER DELIVERED THE OPINION OF THE cour. 


On Mareh 8, 1926, plaintiff, Peter Metic, eued Tlija 
Matic, defendant, in the Municipal Court of Chicxgo for money loaned. 
Om September 29, 1926, the cnuse wae regularly resched for trial. 
Both parties were present and evidence wes heard and considered by 
the court, who found the issuen in favor of the plaintiff and rendered 
juégment for 7490 againat the defendant. On Orcember 11, 1928, more 
than 26 months sfter the rendition of the judgment, a motion was made 
by the defendant to vacate the judgment of “eptember 3%, 1926, which 
Was sustained, and the judgment was vaented and set aside, for a 
reversal of which this writ of error hed been gued out. 

Defendant contends thet the order from which the writ of 
error was sued out was not final and appenalable. There is no 
merit in this contention. After the expirstion of 30 days from the 
entry of the judgment of September 29, 1926, the court had no 
authority to set avide the judgment for any alleged errer of law. 
The defendant's petition in the instant exse was intended to allege 
@quitable grounds for vaeation of the judgment and the action of 
the court in vacating the judgment wae based upon the nesumption 
that the petition set up such equitable grounds. ‘he law allowed 


QM appenl from the order of December 11, 1928. (Cramer vy. The 
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Tllingis Commercial Won's Aes'n, 260 Ill, S16, 5204) 
From the petition filed by the defendant in support of 


his motion, it appears inter alig, that the instant case was commenced 
on Mareh 8, 1926; that a final hesring wasn hed om “eptember 29, 1926, 
at which the defendant was present and represented by counsel, and that 
the court rendered judgment for the plainti‘f; that defendant's defense 
was that the money esuec for in the instant case, had been recovered in 
an action against the cefendont in an Suropean court; thet defendant 

in the instant case requested the court fer further time with which to 
procure evicenee from Surope which would eeatablish the fact thet the 
debt in the instant case had been satisfied; that notwithstanding this 
Pleas the court rendered judgment against defendants that defendant has 


Row secured certain documents from lurepe purporting to show that suit 
had been comenced in Rurope and judgment rendered against defendant 

end certein property solé to satiefy that judgment, and that, therefore, 
the judgment in the inetant ease hac beon satisfied. 

After the expirstion of 3C days from the date of the 

Fenéition of the judguent the Municipal Court could acquire juris- 
diction by motion to vacate the judgment upon proof of orrore ef fact 
mot appeering of record - which would be in the nature of a writ of 
error coram nobie at common law, or by petition in the nature of a bill 
im equity, showing equitable grounds for vaeation of the judgment. Such 
is the provision of Section 21 of the Municipal Court Act, Ch. 37, 
Cahill's Nev. State. of Illinois, 1929. iefendant, in filing his 
petition of December 11, 1923, for vaention of the judgment, endeavored 
to bring himself within the exception previded for in section 21 by 
setting forth grounds “which would be sufficient to cause the same to 
be vacated, sect aside or modified by a bill im equity.” Plaintirr 
“eontend » that the petition fails to set forth such grounds. The 


‘Principle of law is well established that a court of equity will not 
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grant relief agsinst a judgment at law where the defendant hae had 
recsonable time to prepare his cefense, but neglected to deo ge. 
(Fuller v. Little, 69 Ill. 229.) In the inatant ease the r ecord 
showe that the cefendart hae been guilty of lachea. It appears from 
the recoré that the defense of payment was knewn to the defendant in 
August, 1924, yet two years later, on “eptember 29, 1926, at the trial 
ef the care he did not have hie evidence, and on December 11, 1928, he 
states that he has secured certain documents from Burepe purporting te 


om 





show payment. ‘hat the documents are does not appear. Mor ¢oes it 
appear when he secured the “certain documents." Nowhere im hie petition 
Goes he explain the delay. ‘Courts of equity will not werant a new trial 
in an sction at law, if the party applying has been guilty of lsches, 

or might by reasonable diligence have precured the proof befere the 
trial. (The xchange Botional Bank vs» Darrow, 177 Ilie 3623 licKeckney 
Ys City of Chicago, 194 Ill. Apps 5393 Willer ve Barto, 247 Ill. 1043 
Goolidge vy. Rhodes, 19% Ill. 243 French vy. Thoma, 252 Ill. 653 and 
GSeemer_y. The Illinois Cowmercial Men's Asa'n, supra.) In our opinion 
the petition is barren of a single statement or allegation of fact 





which would be sufficient to warrant « court of chaneery in entertaining 
@ bill to set aside the judgsent. The defendant failed te show dili- 
gence, either before or at the trial or up to the filing of hia petition, 
by any effort made to procure evidence tending to show payment of plain- 
tiff's claim. 
Wo legal grounds for vacating the judgment appearing from 
this record, the order of December 11, 1928, will therefore be reversed. 
KSVER GED» 


Gridley, >. J., and ‘ennlan, J., coneure 
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WALTER CZAJA, a minor, ( f 
JOuW CLAJA, hie next friégnd, <A 
Defendant/in ‘rror, 


Ve 


J. Ae GURSKY anc WALTON GURSKY, 
doing business as J+ Ae GURGKY 
BROS., and JOHN WAITKUS and 
HELEN WAITKUS, 

Plaintiffs in Srror. 





MR. JUSTICE KERWER DALIVERSD THE OPINION OF THE COURT. 


Walter Czaja, a minor, suing by hie next friend, brought 
an action on the case against the defendants, J. A+ Gureky and ‘alter 
Gureky, doing businesa as J. A+ Gursky Broa., and John “sitkue and 
Helen Yaitkus, to recover for injuries to his right hand, resulting 
in the amputation of two fingers. Plaintiff filed hia declaration on 
November 21, 19293 the appearance of all the defendants waa filed 
and on January 2, 1930, the defendants, J. « Gursky and "alter Gursky 
filed their plea of not guilty. July 19, 1930, it appeare from the 
Teeord the cause was called for trial, plaintiff apvesring by his 
attormey, and the record then states, “ * * * it appearing te the 
Court that the issues herein are joined on motion of plaintiff's 
attorney this cause is submitted to the Court fer trial without a 
jury, and the Court now here after henring all the evidence adduced 
and being fully advised in the premises, finds the defendants guilty 
and ascensed the plaintiff's damages in the aum of fifteen hundred 
@ollars ($1500.00.)" Judgment wee entered upon this finding, for 
eer eet of unten this writ of error has been sued out by John Waitkus 

It ie urged that the court erreé in trying the case in 
the absence of all ¢efendante and their attorney without a plea 


dering been filed, The record recites that the case was tried 
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upon issues joined. It hae been repeatedly held that the record 
imports absolute verity and is the sole, conclusive and unimpeachable 
evidence of the proceedings in the lower court. (olf v. Hope, 210 
Tll. 503 People vy. Kuhn, 292 id. 154.) The record of the court 
Gannot be impeached by the clerk, the recollection or want of 
recollection of the juige, or by any other evidence, (Central Trust 


CO. of Illinois Ve Hagen, 339 Ill. 384, 390.) The record in the 
instant case recites that issue was joined and under this recital 


the judgment cannot be reversed on the ground urged. (Haneberry v. 
Holloway, 532 id. 354, 336.) 

it is next contended that the dvelarstion did not state a 
@ause of action. It alleges in substance that J. 4+ Gureky and 
Walter Gursky, as contrectors, and John Yaitkue and Helen ‘aitkus, as 
owners of the premises located at 2700 “eet 43rd street, Chicago, 
were engagec in constructing a building and maintained thereon a hoist 
or derrick operated by coge and wires; that the defendants negligently 
permitted the said hoist to be and reunin open and unguarded by an 
enclosure of some character or in some manner; that the defendants 
knew that said ma. chinery wae of such a character that it wae liable 
to attract children of tender age, and would inéuce them to enter the 
building; that plaintiff wae eleven years old and incapable of 
exercising ecare for his own safety; that oe the result of the neg- 
ligence of defendants in permitting the mchinery and seid cogs and 
wires to remain open and unguarded, plaintiff wee attracted to anid 
machinery and «hile playing about seid machinery hie right hand was 
Caught in the cogs and two of his fingers were crushed av to 
necessitate amputation of said fingers. 

The specific objection to the declavation raised by the 
defendants is thet it fails to show the location of the supposed 
Gangerous instrumentality. It is a necessary element of the 


Aiability that the thing which causes the injury is tempting te 
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ehildren and to constitute a means of attracting them upon the 
premises which the owner should anticipate. The dangerous thing 
Must be so located as to attract them from the street or some public 
Place where they may be expected te be. (Mobermott v. Burke, 256 
Tll. 401.) The declaration in the instant case did allege that the 
heist or derrick was open and unguarded and attractive to children 
and that it was located on the premises at 2700 ‘est 4rd etreet, 
Chicago. A party is not cound to plead his evidence. It was only 
mecessary to plead the ultimate facts (Skala v. Lehon, 253 121.7282), 





and a declaration alieging the ultinate facte to be proven is good 
after verdict without other averments. (leet vy. Southern Tllinois 
Coal & Coke Co., 197 Ills Apps 24%.) The ultimate facts here pleaded 
are that the defendants were engaged in erecting a building on the 
Premises at 2700 vest 43rd street, Chicago, where they maintained open 
and unguarded, a hoist, attractive te children of tender age, inducing 
them to enter the buildings 

It is also contended by defendants that the declaration does 
met state that the child was in the exercise of such care as the law 
Fequiree that he should have exercised. The law is clearly established 
by great weight of authority, that between the ages of seven and 
fourteen, the question of culpability of the child is an open question 
of fact and must be left to the jury te determine, taking into con- 
sideration the age, capacity, intelligence and experience of the child. 
(Maskaliunas vy. Co & Ys Ie Rs Ro Coes 31S T1l. 142, 150.) It is con- 
Geded that the declaration is defective, and thet it would have been go 
held on demurrer, but plaintiff argues that the defect is cured by 
Verdict. ‘there there is ony defect, imperfection or omission in any 
Plesding, whether in substance or in form, whieh would have been a 
fatal objection on demurrer, yet if the issue joined be such as 


RMecessarily required, on the trial, proof of the facts so éefectively 
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stated or omitted, and without which it ia not to be presumed that 
either the judge would cirect the jury te sive, or the jury would 
have given, a verdict, euch cefect or imperfection or omiesion is 
oured by verdict. (Sargent v. Baublis, 215 Ill. 428, 430.) The 
expression “cured by verdict” signifies that the court will, after 
a verdict, presume or intend thet the particular thing which appears 
te be defectively or imperfectly stated or omittec was duly proved 
et the trial. (Walters vy. City of Ottawa, 240 Ili. 259, 265.) In 
Chieago “ity Ky. Cos ve Cooney, 196 lle 466, the defect in the 
Geclaration seems to have been identical with the one in the instant 
case. It conteined no allegation of cue care on the part of the plain- 
tiff. It eae there held that the failure of the plaintiff to allege 
@ue Gare upon her part amounts to 4 mere defect in her akatonant of 
her cause of action, and dic not dar her right to file an amended 
Count, more than two yeara after the injury, containing such allegation. 
In Hunagon vy. Michigan Central 5. "se Cos, 259 Tl. 462, 1t wne held 
that if the defects and omissions are of such a mature that they could 
only be available on demurrer, ere cured by the verdict and cannot be 
Raised after verdict, for the issues joined on the trial necessarily 
Pequirec proof of the facta defectively stated, without which proof 
it cannot be presumed that the court would have directed, or the jury 
would have given, the verdict. 

Pinding no error in the record we affirm the judgment 


of the Circuit Court. 
4 PRINS be 


Gridley, Pe. Jey and Geanlan, Je, conceure 
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ROBERT MeGUIRE, ) 
(plaintiff), 
Appellee, APPEAL FROM MUNICIP 
Ve COURT OF CHIGAGO. 
GEORGE BR. SELLAS , _ « A ay 
(defendant), ha \ & i UV xX &¢ 
Appellant. 


BR. JUSTICE KERFER CALIVERED THE OF THION OF THE COURT. 


A judgment by confersion wee entered for $1174.50 upon 
@ leave deted February 20, 1922, between plsimtiff «s Leesor, and 
George K. Theodore, George 0. Chronos and James K. Lolecotrones 
as lessees of certain premises in Chicero, Illineic, which Lease 
was assigned by said lessees to Louis V. Poletes, and by him to 
defendant, George HN. Sellas, the said George N. Jellas in the 
assignment to him agreeing to make all paymente and perform all the 
covenants and conditions of the lease. The defendant filed his 
petition to vacate ané set aside the judgment and in his petition 
alleged that he ig not the lessee of the leases; that he never 
@xecutec the lense and never suthorized any attorney to confess 
judgment in his behalf, and thet he did mot owe any rent to plaintiff 
im exeess of $600 which he stood ready to pay. The court overruled 
Gefendant's motion and refused to set aside the jucgment agoinat 
the defendant. Thereupon this appeal followed. The pleintiff has 
Rot appeared or filed a brief in thie courte 

The quertion presentec for decision ia whether the plaintiff 
Was authorized by the power of ottorney contained in the lease to 
Confess judgment for rent againet defendant, who hed never signed 


the lence, his only interest in the lease being that of an assignee. 
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It is well settled that the authority te confess a judgment without 
process muct be clear and explicit, and must be «trictly pursued. 
(Seber v- Powers, 215 Ills 379%, 3803 ‘ells ve Duret Chevrolet Coes 
341 id. 108.) In the instant case the lessees mamed in the Lease 
authorized any attorney of any court of record to enter "their 
appesrance in such court, waive process and service thereof and con~- 
fess judgsent .* This warrant of attorney did not conver any 
authority to comfese judgment ageinst the defendant. 

ve are of the opinion that the Municipal Court erred 
in denying the motion to vacente the Judgment. 

Secordingly the judgment entered by confession azainat 
the defendant October 16, 1930, fe reversed and the cause is 
remanded with directions to allow the cefendant to pleat and have 


a trial on the merits. 
REVEMSED ASD RBWANDED WITH DIR CTIONS,. 


Gridley, Pe Joy and Seanlan, Js,» concur. 
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LOUIS COHN (Beckie Cohen), 
Appellee, | 
APPEAL PROF CIRCUIT 


Ve f 
COURT, OK CoUnTY. 
JAMES P. HOBSON and MELLIE 
HOBSON, his wife, 


Appellants. 


~~ ee ee 


fe 6: ke Bette VW 4 
MR. JUSTICS SCANLAN DSLIVERED THE OPINION OF THE cousT. 


On the petition of Beckie Cohen, appellee, the Circuit 
court of Cook county ordered a writ of assistance to the sheriff 
of Cook county to place Beckie Cohen im possession of certain 
premises. James P. Hobson and Mellie Hobson, his wife, have 
appealed from that order. 

The original cause was a proceeding in chancery to 
foreclose a trust deed on certain property located in Cook county, 
Tliinois, in which Louis Cohn was the complainant in the bill and 
James ?. Hobson and Keliie Hobson, his wife, were defendants. ‘The 
bill alleged that they were the owners of the property in question 
and were in possession of the same. A @eeree of foreclosure and 
Sale was rendered, which containeé the usuel order for deed, the 
@elivering up of the mortgaged premises upon production, toe the 
parties in poszession, of such deed, if no redemption should be made, 
ete. The property was sold by a master in chancery, on June 15, 
1928, to Louis Colm, the complainant. On July 1, 1930, a petition 
of Louis Cohen for » writ of aseistance against the appellants was 
@enied by the court, but leave was granted Seckie Cohen to file her 
Petition for 2 writ of assistance against the appellants and they 
were ordered to plead, answer or demur to the petition within five 
@ays. The verified petition of Beckie Cohen is as follows? 


; 
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"1. Your petitioner, Beckie Cohen, * * * represents 
that one, Louis Cohn, the husband of your petitioner, did trust 
éeed against James ?. Hobson and Mellie Hobson, his wife and certain 
other defendants, and that on, to-wit, the 30th day of April, Ao \e 
1938, a decree was entered by this Court in the above entitled cause, 
foreclosing a certain trust deed executed by the said James ?. Hobson 
and Mellie Hobson, his wife, against the following described real 


estate: 


Lots 13 and 14 in Fulton's Subdivision of Lots 4, 5, 
6 and 7 (except parts thereof heretofore taken for 
streets) in Gakfield Subdivision of Blocks ly 2, 7 
and 8 in Newhall, Larned and ‘oodbridge's subdivision 
of Land in the Northweat quarter of Section 13, Town- 
ship 38 North, Hange 14, “ast of the Third Principal 
Meridian, in Cook County, Illinois; 


whieh said decree of foreclosure provides that upon the failure of the 
gaid James Fe Hobson and Mellie Hobson to comply with the terms thereof, 
the real estate hereinabove described should be sold by the Haster in 
Ghancery of said Courts; that it was further ordered by suid deeree that 
upon the execution and delivery to the purchaser of said premises at 
paid Master's snle, of a Mxater's deed of conveyance of the same, that 
the purchaser, his or their heirs, successors or aseigne, be let into 
possession of said premises and thet any of the parties to said cause 
who might be in possession thereof, or any person who since the commence 
ment of said suit had come into the possession thereof under them, 

€ » upon the production of said Master's deed, or = certified copy 
of the order of said court confirming the report of sale, surrender 
possession thereof to the said purcheser, his or their heirs, aucces- 
sores or assigns. That sfterwards, on the 25th day of Mays + J+ 1928 
the said premises, pursuant to said decree, were sold by the Master 

in Chancery to the said Louie Cehn and thet upon the expiration of the 
period of redemption provided by anid decree and by law, the said Mage 
ter executed and delivered to the said Louic Cohn a ¢eed of conveyance 
of said premisec. 


2- Your petitioner further represents that thereafter, on 
to-wit, the 2nd day of May, Ao »+ 1930, the said Louis Cohn, the 
grantee in the deed issued by the Master in Chaneery, ae aforeanid, 
conveyed the reel estate hereinabove cescribed to your petitioner by 
his certain “arrenty deed, bearing date the 2nd day of May, 1930, and 
whieh was recorded on the 6th day of Nay, 1930 as document Noe 10652842 
im book 26171 at page 420, and that your petitioner has at all times 
Since the date of ssid conveyance, and is still now the owner or record 
of said real estate and is entitled to the possession of the same, 
ee well as of all improvements thereon situated. 


Se That at the time of the filing of eaid bill of complaint 
anc until the present time, the defendants, James FP. Hebseon and 
Mellie Hobson, his wife, were and still are in possession of the 
apartment located on the first floor of the premises known as 5650 
Prairie Ave., Chicago, Illinois. Ané your petitioner further represents 
that after the delivery of the said Master's deed to the anid Louis 
Cohn, the said Louis Cohn exhibited the same, together with a certified 
Copy of the order of seid court confirming the report of said Bale, 
to the enid Jomes P. Hobson and Mellie Hobson, his wife, and demanded 
Of them the possession of the said described premises, but that the 
Said James P. Hobson and Mellie Hobson thereupon refused and still 
Tefuse to surrender possession of the sume to the said Louis Cohn 
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or to your petitioner. 
40 *# x * 


5e Your petitioner therefore prays that a writ of 
assistance may issue,” ete. 


The verified joint and several answer of the appeliants is as 


follows: 


“These defendants, now and at all times herenfter saving 
and reserving te themeelves all manner of benefit and advantage of 
exception to the mamy errors and insufficiencies in the petition 
for writ of assistance contained, for answer theretunto, or te so 
much er such parte thereof as these defendants sre advised ia 
material for them to make answer unto, they anewer anc say that they 
deny that the petitioner, Beckie Cohen, is the holder of the legal 
title to the premises for which the writ of assistance ig asked, 
and further deny that 2% the time of the filing of the said petition 
for writ of assistance she was the holder of the legal title to said 
premisese 


* * & 


These defendants further anewering deny that they sare in 
possession of the premises described in the acid writ of sssistance 
petition. 


These cefendants further answering deny thet at the time of 
the filing of the said petition the esid Beckie Cohenwas entitled to 
osseesion of said premises and further deny that she is entitled to 
ve thie honorable court enter any order for a writ of assistance. 


These defencants further anewering deny thet any decree wae 
entered om the date mentioned in the petition for writ of assistance, 
which ceic date mentioned is April 30th, 4+ be 1933. 


These defendants further anewering deny that the real 
estate mentioned in the petition for writ of agsistance were sold on 
the 25th day of Hay, 4+ i+ 1928, ow stated in anid petitions that 
said real estate hes been granted or conveyed to Louis Cohn is further 
denied; that document 10652842 in book 28171 at page 420, recorded on 
the 6th dey of May, 1930, does not refer to the renl estate stated in 
the petition for writ of sesistance. 


These defendants further anawering deny thot any demand 
has been made on them for the posseesion of the premises described 
in the said petition. 


* & & 


ALL SHICH MATTERS AMD THINGS these defendants are ren¢y 
to aver, waintain, and prove, ac this honorable court shall direct, 
and humbly pray to be hence dismissed with their reasonable costs 
and cherges in this behalf most wrongfully sustained; and specifically 
cha f oe the prayer of the petitioner for a writ of assistance be 
eniede 


The certificate of evidence shows that when the cause came on to be 
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heard before the chancellor the following proceedings occurred? 
"CLEREs Cohen v. Hobson. 


ER. KUEPHYs May it please the court, I am from Mr» 
Weetvbrocks office. Mr. Yestbrooks is the attorney of record in 
this case and he is at present before Judge David in the Criminal 
Court, and if this is passed a few minutes he will come directly 
here. I have the files in this case, from his office, here nowe 


RN. KOMPEL: Your honor, thiw ease has been pending for 
ever two years, anc for some reason or another it has been con- 
tinued from time to time, and they filed several demurrer, -~ 


COUrT: Doea the decree eall for a writ ef assistance? 
We. KOXPEL: Yeae 


COURTs “hy wasn't it issued by the Clerk? Have you 
got your order prepared? 


MR. KOMPSL: Yes, here it is. (Whereupon the order was 
handed up to the Judge.) 


COURTs All right, 111 enter the order. (Whereupon the 
court signed the order for writ of assistance. 


MR. MUNPHYs I want to suave an exception, your honor. 
COUNT: Ali right, you may save an exceptione 


WHICH WAS ALL THE SVIPENCE, TE TIMOEY, OFFERED, HEA 
AND TAKEN AND ALL OF THE PROCSSLINGS ON THE MOTION YOR THE ISSUANCE 
OF A TRIP OF ASSISTANCE, INCLUDING A COPY OF THE ORICIVAL PETITION 
AED AuSYGR.* 


The order that e writ of assistance issue is as followss 


*“Thie cause coming on to be heard this day of ae 
Ae De 1930, om motion of Beckie Cohen, petitioner, by Morris Kompel, 
her solicitor, upon the verified petition of the ssid Beckie Cohen, 
raying for o vrit of assistance against Jomes P. Hobson and Mellie 

bson, his wife, and the said Jamea P. Hobson and Mellie Hobson 
having had due notice hereof and the court having read and considered 
the ssid petition and having heard the testimony of witnesses eworn 
in open court, and being fully sdvieed in the premises, findss 


1. That it has jurisdiction of the subject matter and 
of the parties hereto; 


2. That Beckie “ohen is the owner of the premises described 
in said petition, to-wits the apartment on the first floor of the 
building known as 5650 Prairie -venue, Chicago, lllinois, by virtue 
of a certain decd of conveyance from Louis Cohn to the said Beckie 
Cohen, dated the 2nd day of May, A+ '» 1930 and recorded on the 6th 
dey of May, 1930, as document Yoo 10652842, in Book 28171, Page 420. 


3- That the seid Beckie “ohen is entitled to the possession 
of the above described premises ond that the said James P. Hobson and 
Mellie Hebsen are now occupying seid concribed premieses and are un- 


lewfully withholcing possession thereof from gaid Beckie Cohen. 
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If IS THERSPORE ORLERED, ADJUDGED AND DSCREED that a 
writ of assistance iseue forthwith, coomanding the Sheriff of the 
County of Cook to proceed to put your petitioner, Beckie Cohen, 
in possession of the said ceseribed premises and the appurtenances 
thereunto belonging, in accordance vith the prayer of the petition 
of the said Beckie Vchen." 
The decree in the foreclosure proceedings wae dated April 36, 1928, 
and the property involved therein was deseribed as located in the 
northwest quarter of section fifteene 

The appellants contend that “before a writ of assistance 
can lawfully issue, there must be a judicial investigation to ascertain 
the facts justifying such writ," and that "in the case at bar, the 
certificate of evidence shows that there waa no evidence heard or 
offered before the entry of the decree; and the Vourt did not even cone 
sider the petition and answer, whieh had been filed, but only inquired 
if the decree originally entered provided for a writ of assistance.” 
There is merit in this contention. The chancellor erred in acouming 
thet the clerk hed power to issue a writ of nasiestance. (See Bruce ve 
Roney, 13 I1l- 67; mith v» Srittenham, 3 Ill» sppe 62, 653 Cook ve 
Moulton, ¢3 Ill. App. 480.) “It is commomly declared that the 
issuance of » writ of assistance rests in the sound discretion of the 
court, and thet it is Leuned only when the right is clear and free from 
doubt - when there is no equity or appenrance of equity in defendant." 
(8 C. J. 1317. See also Kerr v. Brawley, 193 Ill. 205, 207.) “While 
the court of chancery has an undoubted jurisdiction to award the writ 
Of possession in execution of its deorees,this it will not ordinarily 
@0, and never, where there is any ressomable prospect that the party 
in possession may make a successful defense of his possession, either 
at law or by the aid of a court of equity." (Flowers v. Brown, 21 ill. 
270, 273.) “Before a writ of assistance can iseue, there must be a 


judicial investigation, ascertaining the facts justifying such writ." 


(Cook vs Moulton, supra. See algo, to the same effect, Bruce ve 
Boney, supra, and Smith vs Brittenbam, supra.) In the instant case 
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the appellee, Beckie Cohen, who applied for the writ, was not a 

party to the original proceeding, nor a purchaser pendente lite, 

nor a purchaser eat the judicial sele. In her petition she represents 
that she purchased the property described therein on May 2, 1930, from 
Louis Sohn. The legal cescription of the property described in the 
petition differs from the legal description of the property deseribed 
in the decree. The appellants, in their anewer to the petition, 
denied that the petitioner was the holder of the legal title to the 
premises described in the petition at the time the petition was filed 
and at the time of the filing of the anewer; denied that they were in 
possession of the premises described in the petition, and denied the 
petitioner's right of possession to the premises; denied that any 
Gecree was entered on April 30, 1933, aa alleged in the petition, or 
thet the real estate described in the petition was sold on Way 25, 
1928, to Louis Cohn, as alleged in the petition, and further denied 
that any demand had been made on them for possession of the premises 
deseribed in the petition. The answer of the appellants certainly 
raised several material issues of fact, anc the chancellor should have 
required the petitioner to prove her right to the writ before entering 
the order in question. The appeliee says that the writ of assistance 
Commanda the sheriff to dispossess the appellants only from "the 
apertment on the firet floor of the building kmown as 5650 Prairie 
Avenue, Chicago, Illinois,” and states that the petitioner wae seeking 
“merely to be put into possession of an apartment in the premises to 
which she already obtained title by virtue of the foreclosure proceede 
ings.* There is nothing in the decree that showe that this apart- 
ment was part of the premises foreclosed. In fact, the petition does 
Mot allege that this apartment was part of the premises foreclosed 

Or that it was even a part of the premises described in the petition 
ee having been foreclosed. 
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The appellants claim that the petition of the appellee, 
Beckie Cohen, shows, at most, thet ahe was merely a grantee of the 
purehaser at the sale, and that a writ of aselatance will not issue 
in favor of such a party. In support of this contention they cite 
Vette v. 5rown, 354 Ill. 406, 416, and several similar ensesa. In 
these cases the “upreme court passed only upon the question as to whom 
the writ will issue againot. It would appear as though the question 
raised by the instant contention has not been peesed upon by the courts 
of thie state, but it has been by the courts of a number of the sister 
states. In S Ce Js 1318, the author says: “Primarily the writ isaued 
in favor of a party to a suit, or a reeeiver or sequestrator, and it 
has been held that it cannot be regularly issued at the inetanee of 
anyone else. It is now well settled, however, that the purchaser under 


@ Geeree for sale is entitlec to the writ even thouch etranger to 


the record, and by the weight of nuthority it will issue in favor of 


such purchaser's assignee or grantee, unless it appears that the grant- 
img of the writ would do injustice te the party in possession." (Italics 


ours.) The author cites a number of authorities in support ef this 
italicized portion of his atatement of the law. 

The appellants further contend that the petitioner hae net 
Shown by the allegations of her petition thet she was entitled te the 
‘benefits of the decree in the foreclosure case. The appellee concedes, 
eo she must, that the petition wus very carelessly drawn, but the 
Obvious defects in it may be cured by amendment before the retrial of 
the cause. 

The order of the Circuit court of Cook County ef July 29, 
1930, is reversed, and the cause is remanded for further proceedings 


inconsistent with the opinion in this case. 
REVERSED AND REMANDED. 


ty, Pe Jey and Kerner, J.,concure 
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MARGARET HERRICK, fa 


Appellee 
@ APOBAL FROM MUNICIPAL COURT 
Ve 
OF CHICAGO, 
CITY OF CHICAGO, a 
Municipal corporetion, Ore — ee 
Appellant. ZO 3 , 4 wr 


MR, JUSTICE SCANLAN DELIVERED THE GPINION oF THe cour?. 


Margaret Herrick, plaintiff, aued City of Chicago, a 
municipal corporation, and Soard of Educntion, a corporation, in 
the Municipal Ceurt of Chiesgo in an action of the fourth class. 
The suit as to Board of iducntion was thereefter dismissed, upon 
motion of the plaintiff. The ease was tried by the court and 
there wae 2 finding ageinet the defendant and the plaintiff's 
@amages were assessed at the sum of $921.57. Defendant has appealed. 
The plaintiff's suended etatement of claim slieges (inter 
Shia) that uncer and in purcuence of the Civil Cervice laws and 
Pules she made application for the office of stenographer, junior 
. grade, with the defendant, City of Chieago, and thet she was duly 
@xemined by the Civil Service Commission and wes on Getober 16, 1922, 
Sppointed and certified ag e#etenographer, junior grade, for the City, 
an¢ that she held this position under and by virtue of the Civil 
Service lave and rules; that she has been fully compensated for all 
®eleries due trom ity up to and including November 30, 1928, but 
that she has not been compensated for the period from December 1, 1928, 
to December 12, 1928, inclusive; that from December 1, 1928, to 
December 13, 1928, inclusive, she was at all timee ready, able and 
Willing, and demanded from the City, through its agents, the right 
to @ceupy the said position and receive the unlary appropriated 
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therefor, but thet without any fault om her part the City, by its 
agents, etc., wrongfully preventeé her from occupying the said 
position, from performing duties im connection therewith, and from 
receiving the salary appropriated by the City council for the said 
position, sithough she has at all times ineistec, demanded and requested 
the right to occupy the said positions that she had never been removed 
or dischargeé from her position by the Commission; that she has never 
had any charges preferred against her; that she hee mever offered her 
Tesignation, nor refused to perform the cuties of said position from 
Decenber 1, 1928, to December 12, 1928, inclusive; that on December 12, 
1928, she vas assigned to certain elerical work for the Board of 
Féueation; that by virtue of exid ageignment bhe han bewn paid omly the 
sum of $125 per month for her services from that date te the present; 
that the City council has parsed appropriation ordinances, which were 
@uly approved by the mayor of the City, for sslaries of etenographers, 
_gumior grace, during the period from iecember 1, 1928, to tieoember 30, 
1929, “wherein the respective evums of money fer the payment of the 
selary of the plaintiff, as “tenogrepher, Junior Grade, wos appropriated 
the eum of $171.66 for exch and every calendar month,” “inetead of the 
sum of $125.00 which sum she has reecived from time te time, although 
continuously demending the further amount due her;" thot she became and 
ig mow entitled to receive from the City the additional sum of $46.66 
for ench and every month from the time of employment "to the date of 
dudgment;" thet there became and wae due to her, for the period from 
December 12, 1928, to December 31, 1923, the sum of $29.55, aad in 
addition thereto there beenme due and she ig entitled to additional 
Compensetion from January 1, 1923, to March 31, 1930, inclusive, the 
@um of 5700, and the further suse of $68.66 and $29.55, er a total ef 
$798.21; that while she was employed under and by virtue of the 

Civil Service Commission rules and regulations of the City, she was, 
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on December 12, 1928, agsicned to certain clerienl work for the 
Board of Scuections thet the Sonrd of Eduention is a body corporate, 
under and in pursuance of the laws of this state, and that her pay 
ehecks Gave been paid to her by the Boord; that she has made demand 
upon the oaré and also the exid City fer additional sums of money 
éue her in pursuance of sald employment, but both the Board and the 
City refuse to pay her the sald salary so due her. The affidavit of 
merits of the City avers (inter alia) that the plaintiff was not in 
the employ of the Yity from December 1, 1925, toe December 12, 1926, 
and that at no period eines the last mentioned date has she been 
empleyec by the “ity; that it does mot owe the plaintiff the sums of 
money cet out in the statement of claim; thnt the Board exereises 
sole and exclusive control over its employees and the reapective 
Salaries paid to them, and that the City, as a matter of lew, is not 


liable for any of the sums of money alleged in the statement of claim 


te be due and owing the plaintiff from becember 14, 1928, to the present 


time. 
The cnece was tried upon the following atipulstion of facts: 


"It is hereby stipulated and agreed by and between the parties 


hereto by their respective attorneys that the following facts are 
admitted eas evicenee in the above entitled elause. 


1. Om Get. 16, 1922 Margaret Herriek plaintiff herein was ap- 
pointeé and certified by the Civil Service Commiasion of 
the City of Chicago aa a stenographer, junior grade on 

2e On Sept. 26, 1926 she isatituted auit againet the lity of 
Chieago in the Municipal Court of Chiengo in cose 1420145 
for selsry for a period beginning Sept. 1, 1927 and ending 
August 31, 1928 and subsequently amended her atatement of 
claim to include the period ending Movember 30, 1928 for 
salory at the rate of £171.66 a month thet shewas net ag- 
signed during the said period by the Civil Service Commis- 
gion of the City of Chiesage to any position but that she was 
always ready to perform any duties that might be sseigned 
har 

3. ‘that the City of Chieaso filed its appearance in the said 
Cause and deny the facts therein stated. That a trial was 
ha@ on the issue and the court made w finding thet the said 
City ef Chicago by ite City Council had appropriated for 


such position during the period mentioned a salary of 2171-6606 
a month and that the said Margaret Herriek was entitled te such 


@ sum during the period sued for and aeeovdingly rendered 
Jucgment for the plaintiff in the sum of $2575.00 said 
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judgment having been rendered om January 5, 1929 that the 
City preyed an appeal frem sale judge to the appellate 
court, firet district but subsequently dismissed the appeal. 
That the claintiff was not employeé by the City of Chicage 
for a period becinning Deceuber le\ and ending December llth, 
1923 but that the esid plaintiff wag ready during the «aid 
period and requested employment. 
That on December 12, 1928 the plaintiff wie aseigned by the 
Civil Service Commission of the City of Chicago as a stenog- 
rapher Junior Grace te the Bourd of “ducation « corporntion. 
it ie further stipulated and agreed that the said Margaret 
Herrick will testify in substance a» follows: That on January 
1929 she received a salary from the Soard of Kéucation on the 
basis of $125.00 per month the said salary having been paid 
while the suit was then pending anc the leaucse undetermined : 
That she protenated against the salery and woe informed that 
she would have to wait the outcome of the suit. That after 
the judgwent wee entered she again informec the department 
head of the Board of Heuention as te the finding and judgment 
of the Municipal Court of Chicago in cave $1420145 that she 
received no consicerstion from the Soard of Séuention and took 
the matter up with Mr. James Osborne Chicf Clerk of the Civil 
Cervice Commiseion of the City of Chicago and he informed her 
that he would take the matter up vith the Board of tduention 
ang advize them to pay her om the beeie of C171.666 per month 
thet she subsequently caw Mr. Geberne and he told her that he 
had informed the Beuard of Scuentien that she wae entitled te 
galery on the above bagis 
Netwithetanding the sbove demands ty Er. Osborne the Board of 
Rdueation continued to pay her on the baels of 6125.00 per 
month thet her immediate employer Hr. Huwwatt Chie? ingineer 
Bearé of Eduention informed her that the Board of Sdéucation 
hod not appropriated for her salary «t that basis but that he 
would recommend thet the next appropristion paid by the Board 
of Eduestion would previde for an increase of salary from 
128.90 per month to $171.666 a month retroactive and affeetive 
ap of December 12, 1928. that on September 11, 1929 a bulletin 
was issued by Srnest Yithall Jusimess Manager of the Board of 
Eduection in words and figures a9 follows: 26015 SALAPY Ile 
CASASR © JUHIGK STANOGRAPHSR BUREAU OF OPARATIVE BHGINMERIMG. 
TO THE BOAPD OF ZRUCATION OF CHICAGO: THR BUSINESS KAKAGSR 
RECOMMERLS That Margaret £. fierrick, Junior “tenographer, 
Bureau of Operative Sngineering, be xllowe¢ salery increase 
from $125.00 to J171.66 per month effective Vevember 12, 1928. 
RSASOHS! Mies Herriek wae certified to the Board of Edueation 
as a Junior Stenographer on October 16, 1922, and according 
te ruling of the court in cave Margaret Herrick versue the 
Gity of Chicago, she is entitles te thie salary. FINANCIALS 
5591.00 Te be charged to undistributed fund for Administration. 
Respectfully submitted, 
Urneset “ithall, 

Business Manager 
Recommended by? - 
John Howatt, 
Chief "ngineer 
Chieage, September ll, 1929 

REPERREL TO COMMITTED OW FINANCE 

That subsequent to the issuance of the above bulietin the 
Board of Zéucation passed ite annual appropriation and did 
mot include the recomaendution of its Business Zanager nor 
6ic 1% appropriate a salary of $171.666 for Margaret Herrick 


and that she has up te this date been paid on o basis of 
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$125.00 per month. 
Me Le Carmody 
ATTORERY FOR THR PLAINTIPE 
Samuel Ae itteleon by “arner Yall 
ATTORNGY FOR THE DS PERDANT®* 
In the view that we have taken of thie appeal it is not 
necessary to coneider all of the contentions of the defendant. 
Under the stipulation of facta it clearly appears that the plaintiff 
Was not in the employ of the City during any of the time fer which 
salary is demanded, nor did she during thet period of time render any 
services as junior stenographer for the City, but, om the contrary, 
it appears that the plaintiff on December 12, 1928, waa certified by 
the Civil Service Commission as a stenographer, junior grave, to the 
Boord of E¢uextion; that she was apparently appointed by the Board to 
fill the said position for the Boards that she accepted the position 
and that all of the services for which she now claims compens: tion 
were rendereé to the Board and thet she was paid regularly the monthly 
salery of 2125 per month, which was the eselary reguilsrly appropriated 
by the Bosré for the eaid position; that the Seard is a separate and 
Gistinet corporate entity from the municipal corporstion, the City of 
Chicago. A position like that ef stenographer, junior grave, is sub- 
jeet to the Civil Service laws. (See The People, ex rel» Brennan ve 
Ellicott, 243 I11. Apps 374, 377+) “uch @ position ae the plaintiff 
filled when she actually worked for the City may be abolished (The 
People v. Coffin, 282 Ill. 599) and employees subject to the provisions 
of the Civil Servier law may be laid off for luck ef work or funds, or 
for any other good cause. (Thomns ve. The Seeple, 275 Ill. 479+) There 


iat eee 


is nothing in the stipulation of facts tending to show that the City 





‘practiced any fraud towards the plaintiff in the matter of her 


employment, an¢ for aught that appears in the stipulation the position 


that the plaintiff oecupied while she was »ctually working for the 
City may have been abolishec, or she may have been laid off for lack 


WNIT OEP neh ae ee vate gnc 
{kas towxe yd monieed’ «A Lessin wee ee ee 
"UWAGURL I? ANT ae VEeRoOrrs P ae prey a | 
“gen of of facade ais? to satad ever oe dias wely oda at | 
ns sbebaateh ett ta anetéinesues odd to the taohawos et eras oe : 
Vitdatate ‘edd, deed aresaqgs wiereds gh afoet to nob satuqise ota “gob: 
: Sota ce2 om and ie wan pala d esha att Ye wekgae id at toa 
eee yobees emit te botaeq aarte: outieh ste bid ten bo bnamed ah 
 eustiags od? ao ud eek ote cat ‘ssige tgemete Toles ae aeel 
ae Rertboz00 cial 1S8er 8 sadanees. tt wubdatate eile sass imetenah ry 
gat 98 195608 reba’, .todqatgoneds a. sa nokae tao) sotvra® Evid 9 ? 
oe braot ond ed ‘Manteggs eliwecagege aa ode tot imokteond% Ye bre 
- motetvog ond hetgaves aohe aut Poteek aff “ot sot the0q hes ome J 
| tobtoumequce amtels een sta dobie cot asobyies aus to ha tne 
emrwouiond eendaget shew ser tule sata eas sano edd oS ooeobaer ¢ 
bedabrqonce elt adineas wehaekow gue wow stoke enero 194 SRE Yo | 
| - bax edeenge #& «i tywn® enté Saale inodd tang bine ‘wt so Banok ota 
x te weno ante wmvbtnwegceo Leqtoteam vst sor cehtne obereqz08 tomteeko 
; il wt ote seeteary a tialget gored Ye taste Mate notitueg Ae ] pin> 
¥ Exo0% oT 298) -avel oadwiny tiv ai ef dost 
dtdadatyg edd sn molétaog 8 dom (6008 aE er tet ds. 
) wm) bodetiods od yum 4822 ais rot anaes ens 
exotes vers edt of tookdve aeoywlgue bee (008 offi. See s t_eigeet 
#0 cabot ‘TO Xvow Yo Mook wet Tho Bled af yaw wal cotvave nny oa te 
erent (80d 6120 CPS ypLgoet wnt av ndmodT) ” sobwil Sovh ‘wile wa tot 
HILO of dard west oe mt bows wiost to melveleqiia oct ak gaidzon «. 
vod te toddam edd at Yikéstaiq sad abrewed Spat t Gn? Aeosseant 


sat Ey we 

















ttoltiveg add mohdatwatia ony mt etagqge anne Sm, wt ee, teomyoL 
ad? rok sablvow yLtosios wa ails pitdle te giro tt ocd 
| ne pi a Ths Hee Sees - 
dont woe tte otal wood east als, x0 cle soos weal, Ye 
ava crs ie Uk See 
| Hate ow ihe ‘ia 


-be 


of work er funds, or for some other gooe cause. On December 12, 

1928 - the date when she was certified by the Commission to the 

Board of Béuention - she may have been on the list of eligibles 

for the position of atenographer, Junior grade, by reneon of some 
affirmative act on her part. No other re sonable inference can be 
drawn from the stipulated facts then thuat the plaintiff made no 
objection to the assignment to the Board of Kéuextion, and it is 

Plain that she thereafter lookec te the Board for payment of her 
salery. ‘She protested to the Board against the amount of the sslary 
it wes paying her and she ¢emanded thet the Boaré pay her on the basis 
of 5171-66 a nonth. The Beard of Eduention ia by statute (Ch. 122, 
par. 152, sec. 128) made = body corporate, 1] employees of the 
Board, save the superintendent of echoele, the bueinese manager, and 
the ottorney and aseistent attorneys, and teechers, are subject te the 
Civil Service law. (Ch. 122, par. 183, sec. 120.) The mere fact 
that the plaintiff wee at one time certified oy the “ivil Service 
Commission to a position with the City an¢ thot she thereafter filled 
said position for e certain period, does not obligste the City, in the 
abeenece of fraud, to keep her in continuous eaployment and to pay her 
& selary even though no services are rendered to the City, nor dees the 
mere fact that the “ity coumeil appropriates for the aalary of stenog- 
Tapher, junior grace, in the City's service, a larger sum than waa 
eppropriatec by the Soaré for a like position, operate te ereate any 
liability against the City for the difference in the appropriations. 
Upon a eareful consideration of the stipulate facts we are unable to 
see upon whet theory of law the defendant can be held liable. Upon 
the oral argument in this court, counsel for the plaintiff prectically 
conceded that the stipulation of facts ware inaufficient to support 
the judgment, but he strenuously inaisted that the enue should be 
remanéed, for the reason that the stipulation was hastily drawn and 
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doce not fairly and Tully state all the essential facte necessary 
to a correct determination of the claim. We have coneluced that 
Justice will be best served by reversing the judgment and remanding 
the cause, and it is accordingly se ordered. 

REVERSED AND REMANDED, 


Gridley, P. Je, and Kerner, J., concurs 
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THE PEOPLE OF THE STATE OF 





ILLINOIS, 
Defendant in Urror, 
oa? 
Ve COURT OF ees 
DOMINICK BRANCATO, 2 G 6} im 
f Pas s. @LA LS 


Plaintiff in Srror. 





Mk. JUSTICE SCANLAN DELIVERED THR OPINION OF THE COURT. 


An information was filed in the Municipal Court of 
Chicago charging the plaintiff in error, hereinafter enlled the 
éefendant, Dominick Brancato, with being a vagabond. He was 
tried by the court and sentenced to the House of Correction 
for the term of six months. 

The defencent was arrested on the afternoon of November 
19, 1930. On November 20, 19236, the information was filed. The 
case was tried on November 21, 1930. It appears that from the 
time the defendant was arrested and until the case was called for 
trial he was in custody. At the time the trial court allowed the 
information to be filed he entered an order “that the defendant be 
helé to bail pending the final judgment or order in thie cause in 
the sum of Five Thousand Doliars." The common lew record recites 
that the defendant pleaded not guilty to the information and that 
he waivec a trial by jury. | 

The defendant contends that he was denied that fair and 
impartial trial that is gueranteed to him by the fundamental laws 
of thie state, and in support of thie contention a number of points 
have been raised and argued. The full proceedings of the trial are 
contained in a bill of exceptions, and as the bill is a very short 
one, we deem it advisable to recite in full the entire portion of 


the same that pertains to the trials 
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"BE IT REMEMBERED That heretofore, to-wit, on the 2lst 
day of Yovember, A» be 1930, on one of the days of court, before 
the Honorable John H. Lyle, sitting as ome of the judges of anid 
Court, this eause came on for hesring. 

People represented by Lester Curtis, 

Assistant State's Attorney. 

Dominick Brancato, presente 

And thereupon the People, tc maintain the lasues on their 
part introduced the following evidence, to-wit: 

THE COUNTs Are you ready for trial? 

THE D©FENPANT: No, sir, my attorney ain't here. I would 
like a continuance. 

THS COURT: Are you ready for trial? 

THS DEFRMDANTs Wo, I want a change of venue. 

THE COURT: Yhere is your petition for a change of venue? 

THE DSFSNDANT: I have mo petition. I want it continued. 
My lawyer is not here. 

THE COURT: The motion for a continuance is overruled. 

THE DEFENDANT: I want o chang): of venue. 

THE COURT: There its no petition in sccorcance with the 
statute for change of venue, and the motion is overruled. 

THE LAPLNDANT: I ain't ready. I want a continuance. iy 
attorney is not here. I want a continuance to get my lewyer here. 

THE COURT: Officer, I believe this is the man who was 
arrested for boring through the wall under a jewelry store and 
placing dynamite to blow into the place and «as caught in the act, 
is it not? He has been in beforee 

OFFICER VAN HERIK: Yes, your Honor. if think he is now 
out on bonds in the gun cases 

THE COURT: Ae I uncerstand, this is the man who wae slso 
arrested with another man waiting outeide of the State's attorney 's 
office in the Temple Buildins, and as I recollect it, the testimony 
vee that he was charged with attempting to take some lawyer for a 
ride. 

THE DEFZNDANTs I ain't ready for trial. I want a con- 
tinuance. 

THS COURTs Mr. State's Attorney, I do not believe we will 
grant a continuance, and since there is no petition for a change of 
venue, we will try the vagraney charge. Anyway, I understand this 
is one of Capone's men. He has been in court, I believe, several 
times before. The motion for continuance is overruled, and since 
. is no petition for s change of venue, swear the witnesses, 
pleaneee 


Haag.) (Vitnessees sworn. The defendant refused to put up his 

THE LEPENDANTs My attorney ain't here, your Honor. 

THE CuURTs Officer Van Herik, are you the complainant in 
the vagrancy charge? 

OFYICER VAN HERIKs Yes, your Honor. 

THe COURT: ‘When was he picked up the last time? 

OF?TICER VAN HORIK: He was picked up on “ednesday afternoon. 

THE COURT: On what cecasion was he arrested? 

OFFICER VAN HERIKs I seen him sitting in a ear upon Clark 
Street one afternoon at two o'clock. His partner got away. He ran 
éown the alley. 

THE COURT: Was he the one that was in front of the 
State's Attorney's office some time before with two loaded revolvers, 
and on another oceasion enught in the act of blowing throuch the 


Dasement wall of an adjoining building into a jewelry store? 
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OFFICER VAN HERIK: Yes, sir. 

THE COURTs ‘hat is his partner's name? 

OFFICER VAN HERIKs Dominick Belle. 

THE COURT: How many times have you seen then altogether? 

OFFICER VAN HERIKs Seven or eight times, never working. 

THE COURT: Hag he ever to your knowledge had any visible 
means of support? 

OFFICE VAN HURIKs Wo, sire They don't work. 

THS COURT: Is there anything you wish to say? 

THE DEFENDANT: I haven't anything to gay. My attorney 
isn’t here, I want my attorney. 

THES COURT: You are a police officer of the eity of Chicago? 

OFFICER VAN HSRIK: Yes, sire 

THE COURT: Brancato, is there anything you want to say? 

THE DSFENDANT: I want a change of venue. 

THE COURT: The motion for continuance hae been overruled, 
and also the motion for a change of venue because there is no petition 
in accordance with the statute. 

(The defendant having nothing to say, the Jourt sentenced 
the defendant to six months in the House of Correction on the charge 
of vagrancy.)* 


It also appears from the bill of exceptions thei subsequent to the date 
of the trial the defendant, by counsel, moved the court to set aside 
the judgment and to grent a new trial in the enuse and that this motion 
Was overruled. 

It is perfectly clear, from the bill of exceptions, that 
the contention of the defencant ie a meritorious one. ‘hen the 
defendant was brought before the bar he was not represented by 
counsel. The trial court abandoned the bench and usurped the duties 
of the prosecuting attorney. To the credit of the latter it must be 
said thet he took absolutely no part in the so-called trial. It 
conclusively appears that the trial court had prejudged the ease and 
had concluded, in advance, to find the defendant guilty. The rights 
Guaranteed to the defendant by the fundamental law of the state were 
entirely disregarded and the entire proceeding constituted an affront 
to justice. 

The judgment of the Municipal “ourt of “hiengo is reversed 
end the cause is remanded. 

REVERSED AND REMANDED. 


Gridley, P. J+,» and Kerner, J., concur. 
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AMDY BOTYANZSKI and 
SOPHIA BOTYANZSXI, 








Appellees, 

Ve COURT OF CHYG.G0, 
SOVEREIGN CAMP vOOLMEM 9ROTA LAQ2 
OF THE WORLD, a verporation, wowmwiehe O«C 

Appellant. oe eee 


MR. JUSTICE SCABLAD DELIVERED THE OFIBION CF THE COURT. 


Andy Botyanaski anc Sophia Botyanzski, plaintiffs, sued 
Sovereign Camp “oodmen of the “orld, a corporation, defendant, in 
the Municipal Court of Chicago im - fourth class action. ‘The case 
was tried before the court, with a jury, and there was a verdict 
returned finding the issues against the defendant and sessessing the 
plaintiffs’ damages in the cum of $400. Judgment was entered on 
the verdict and the defendant has sppealed- 

On Mareh 1, 1927, the defendant, a fraternal benefit 
association, issued a benefit certifiente on the life of Jim Gerog, 
aged twelve years, in which the plaintiffs were named as beneficiaries. 
The insured died on March 9, 19238. the defendant concedes that if 
it de liable under the policy the «moumt due the plaintiffs in $400. 
The beneSit certifiente contains the following provisions: 

“This insurance iv granted in comsiderntion of the monthly 
= hereinbefore stated the schedule amd of the payment of a 

amount om or before the first day of each consecutive month 
thereafter until the next birthdsy of the insured after the twentieth 
oot of this certificate, or until the prior death of the 
. 
All premiums are payable at the Home Office of the ‘ocicty, 
Dut may be paid to an authorised representative of the ‘ociety; such 
payments to be recognised by the “oclety must be entered at the time 
of payment in the premium receipt vock belonging with this certificate. 
If for any reason the premium be not called for when due, by the 
representative of the ‘ociety, it shsli be the duty of 


authorized 
the certificate holder, before said premium shall be in arrears 
thirty days, to bring or send said premium to the Home Sffice of 
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the Society or to one of its local representatives. If the 
premiums are not paid ae herein specified, this eertifienate 
shall become null and void. 

Modifications - This certificate is issued upon an 
application and contains the entire contract between the parties 
hereto, and none of ite terms can be waived or modified in any 
@ase, except by an endorsement hereon signed by the “overeign 
Commander or Sovereign Clerk, whose authority for this purpose 
will not be delegated. ‘lepresentatives are not authorised te 
waive eny of the terms or conditions of this certificate or to 
extend the time for paymert of premiums or other moneys due the 
Seciety by making any promise or by accepting any representation 
or information. 

Revival. ‘Should this certificate become void for non- 


mt of premium, it will be revived within one year from the 
ate to which premiums have been duly paid upon payment of all 
arrears, provided satisfactory evidence of the ineurability of 
the insured be furnished to the sovereign Commander, but such 
revival shall not take effect unless at the date thereof the 
imeured is living and in sound health.” 
The affidavit of merits sets forth (inter alia) that the certificate 
provides that a monthly premium of $1410 shall be paid to the defend- 
ant on ox before the first day of each month, and if not paid the 
ecertifieste shall be null and voids that the premium due on February 
1, 1928, remained unpaid on Mareh 1, 1928, and that the certificate 
thereby beceme null and veids; thet on March 5, 1928, an attempt was 
made to revive the certificate; that on thet date the insured wag 
; suffering from a disease of the heart anc that he died therefrom on 
 Mareh 9, 1923, and thet the said certificate was not in force and “the 
“attempted revivel thereof was mil and void." The plaintiffs, in 
their replication, admitted that the premiums due in February and 
Mereh, 1928, were mot paid until Mereh 7, but they alleged that all 
the other premiume thet heé been paid om the benefit certificate prior 
to thet date were accepted by the defendant long after default in pay- 
ment, and thet therefore the defendant waived the provisions of the 
i certificate providing for « forfeiture for fsilure to pay premiums, 
ane that it wae estopped from requiring proofs of good health on 
Karen 5S» 192%, to reinetate the certificnte; that the conduct of the 


fs: 
_@efendant in receiving dues long efter the dates they were due, 


bd 
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3 
waived the requirement of the certificate and by-lawe that payment of 






the dues showld be made on the firet day of each month, and it is 
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therefore estopped from pleading the seme. The answer of the 
defendant to the plaintiffs reply sete out thet notwithstanding 

the matters and things set up in the reply, the defendant did not, 

by its conduct, estop itself and waive the defense set out in ites 
affidavit of merite; that there is a provision in its by-laws and in 
the policy sued on that no representatives of the defendant have the 
power to extend the time for payment of premiums or other moneys or 
waive any of the terms of the said policy; thet defendant had no 
knowledge that the dues of the insured were, in any instance, received 
after they were due, except as it learned the same after the death of 
the ineured. The amended reply of the vlaintiffe to the defendent's 
affidavit of merits alleges, inter alia, that the representative of 
the defendant, on Hareh 5, 1923, knew thet the insured wos sick. 

The defendant contends that the contract of insurance 
provides for the forfeiture of the contract upon the failure cf the 
member to pay an assessment and thet this provicion is self-executing; 
that the february, 1928, premium wae not paid on or before March 1, 
1928, anc therefore, on March 2, 1928, the policy was void. in support 
of this contention the defendant cites itringhem v. Bankers Life Ags'n, _ 
509 Ill. 131, but it appears that the question of waiver was not in- 
Volved im that ensee The terma of a benefit certificate providing for 
forfeiture are made for the benefit of the society, and it may, by its 
Conduct ané course of dealing, waive them. (Sonductora’ Senefit Ass'n 
Ue Tucker, 157 Ill. 194.) Contracts of ineurance, being entirely 
of the insurer's own making, are conetrued strictly sgainet the in- 
Surer and liberally against the insured. (Aeman vy. North Am. Union, 
263 Ill. 304.) ‘uch an association may waive by-laws which é eclare 
forfeitures and suspension by accepting dues and assessments with full 
Knowledge of all the facts constituting a violation of the rules of the 


Order, or by other acts and conduct cf its officers and agents of such 


& charseter as to inageg @ belief on the part of the ineured that the 
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society does not intend to exercise its right eof forfeiture. 


(Zeman vy. North Am. Union, suprag Conductors’ Benefit Ass'n ve 
Tucker, supre; Waerness y. Independent Urder of Foresters, 244 

Ill. App. 2113 Kilights Templars Indemnity Vo» vs Vail, 206 Ill. 
404.) In the imetant case 1t appearea thot not one of the thirteen 





premiums paid was paid on the date required by the policy. The pay- 
ments for October, 1927, and Karch, 1928, were made during the 
respective months, but all of the others, including the firet, were 
made long after the time fixec by the policy. Acceptance of a paat 
due premium without condition waives the forfeiture provision in the 
contract.  (Conductors' Benefit Ass'n v. Tucker, supra; (irand Lodge, 
etc. v. iachmann, 199 Ill» 140; Grdéer of Foresters v. “chweitzer, 

171 Tile 325; Jones v. Knights of Homer, 23¢ Ill. 1133 Illinois Life 
Ags'n v. Yells, 200 Ill. 445.) 


The defendent contends that the contract provides that 





where the insured has defaulted in his payments he “can be reinstated 
om payment of arrears if he is in good health, the good health of the 
insured is a prerequisite tO reinstatement, and a payment of arrears 
when not in good health will be ineffective." in support of this 
contention Busta v- Court of OF, 172 Ille App. Tl, 76, and Neenan 
v. Bat'l Council, ete., 188 Ill. Apps 499, are cited. Im each of 
these cases, when the assessments in arreare were paid neither the 
society nor its representative knew of the sickness of the insured. 
Where the certificate provides that the insured cannot be reinstated, 
when in default for failure to pay premiums, unless he is in good 
health, such a provision may be waived by the socicty in accepting 
Premiums in arrears, when the society or ite representative has 
knowledge of the bad health of the insured. (Dromgold v. \eyal 
Neighbors, 261 Ill. 66; “alker v. American Order of Vorenters, 162 
Ill. Appe 30.) The defendant admits that its representative knew 
that the insured was sick and in a hospital when he collected the 









| eountiotse? te Jdgit aft eohnneae " wontons hea i none "aa ™ 
st tha. gdteast ‘etmd on ho 
bbe satataore™ 20 she) suodapgooul .y ssemxan’ 

Jett Oe LLtev evs: ‘9b siileubel siabiot’ ade Le 
seettidd os te ome tou dads mtanqus at onae vantoat heed at 





Pa wy 4 te.. miteobiiaelh pon ott ow ‘Dexkt eaté sas coat 


fasan ce etnias steed att 20 Aakoodt hat ond 4 ta 


dat dtoenstot to canye ad iat cod 





ed 2 ie uae ‘ane toe wet te 





<5< 


premium on March 7, 1926, and there is evidence im the record 
which would justify a finding by the jury that Yassermenn, 
defendent's deputy and agent, learned in September, 1927, of the 
dliness of the imaured and that he thereafter talked with the aunt 
of the insured about the boy's illmeas “pretty nearly every month 
ag he enme collecting.” 

The defendant next contends thet Yassermenn was not 
authorized, under the terms of the contract, to waive the forfeiture 
provisions.  Wassermann, called as a witness by the defendant, 
testified that he was "the agent for the defendent, the Yeodmen of 
the Yorlé;" that he was “a Deputy” of the defendont; thet he wrote 
insurance for the defendant company and collected premiume for it 
on the policies; that he wrete the insurance policy in queations 
end thet he wrote insurance policies in the defendant company for 
the grandmother end grandfather of the ineured. ‘4 restrietion in 
a benefit certificate upom the power of an agent of « benefit 
society to waive any of the conditions of the contract or the manner 
of their waiver ia a condition which may be waived by a mutual 
benefit associstion. (Gutter vy. Seeurity Benefit Ass'n, 335 Ill. 194; 
Dromgold v+ Soyal Neighbors, supras Zeman y. North Am. Union, supras 
Haerneas v. Independent Order of Foresters, supra.) From the premium 
Teeeipt book introduced by the defendant, and from the testimony of 
Wassermann, it is clear that the yrentonaiurer paid on the dates 
required by the policy and that most of them were paid long after the 
Tequired time. Prom the testimony of that witness it also appears 
that when premiums were overdue he would keep om calling at the home 
of the plaintiffe until he succeeded in collecting the premiums. He 
testified: “I called more than once for their cues that were paid 
te me, due to laber conditions I suppose, and the people didn't have 
any money and when I called, or she waen't home - and when che was 


home she told me when to cnall azain and so I made several Calle for 
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each premium that was paid. * * * Some time in the fall of '27 
the premium was not paid for several months; * © * I know for a 
while I didn't collect there at all veceuse the grandmother of 

this Jimale Soreg refused to pay me. * * * She (Mes. Sotyanaeki, 
ome of the plaintiffs) didn't any she would not pay any more, but 
she just told me she can't pay it; that che haen't get any money." 


+ 
if 


\ Tt is clear from the evidence that the defendant knew that it was 


mot receiving the premiums as required by the policy, and yet it 








took no affirmative steps to forfeit the policy and Yagcermamecon- 
tinued to solicit and receive premiums from the plaintiffe. 
Tae judgment of the Municipal Court of Chiesge is ao 


just one und it should be and it is affirmed. 
APPIRMED e 


Gridley, >. Js, and Kerner, J., coneure 
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PRANK S. CUMMINGS, 
Appellee, y 
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JOHN H. KINNER et ales 


APPEAL FROM SUPERIOR COURT, 
Appellees. | 


COCR COUNTY. 





TRADERS INVESTMENT COMPANY, ee 
a@ corporation (Cross- gra TT I > A g 
Complainant), ko O he bolt zc © 


om % 
Ny %, 
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Appellante 
MR. JUSTICE SCANLAN DELIVER<D THE OPINION OF THE CoUrT,. 


Frank ©. Cummings (hereinafter called the appellee) filed 
his bill to foreclose a junior mortgage. Traders Investment Company, 
@ corporation (appellant) filed an amewer to the bill and also a 
eross-bill, in which it sought to establish a mechanic's lien against 
the property involved in the bill. The croge-bill alleged that 
the “Craft Construction © »" 8 Corporatien, “the 'Contractor,** 
entered into a contract with the owners of the renal eatate sought to 
be foreclosed, to furnish labor and materials for certain improvements 
to be made on the premises in question; that the eaid contractor, 
by an instrument in writing, assigned all of its rightsto the amount 
due, together with the contractor's lien therefor, to the appellant, 
and that the latter filed with the clerk of the Circuit court of Cook 
county a claim for mechanic's lien against the property, verified by 
the affidavit of the contractor and the appellant's (assignee's) 
agent. The cause wae referred to s master, who found (inter alia) 


that the appellant was not entitled to a mechanic's lien against the 


Premises. The chancellor sustainec this finding. The decree found 
_ “that by renson of the defect in the notice of lien, the Crospe 
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Complainant, TRADERS INVESTMENT COMPANY, ac aseignee of the ‘Craft 
Construction Co." is not entitled to any lien om the premises herein 
sought to be forecloged." Trecers Investment Company, a corperation, 
eress-complainant, has appealed from that portion ef the deeree. 

The contract between the owner of the premises end the 
contractor, sco far as it ia material to the determination of the 
Guestion involved in thia appeal, reads an follows: 

“THR UND°RSIGHSD, called the Owners, hereby request CharT 
CONSTRUCTIGN CG.» enlled the Contractor, to furnish all laber 

anc material necessary to remodel basement * * *. 

Date March 7- 1928 


yg 
Signed) Re As Parsona 
Aecepted for CRAFT COMSTRUCTICN CO, 


Wember of Firm” 


The written assignment of the contract to the appellant woe signed 


Owner 
(Signed) ellie ©. Kinner (Seal) 


*CRAPT HOME IMPAOVEMANT GORY. (Seal) Chana. Greenhauff, Pres.” 

The claim for lien filed in tne office of the Cirewit clerk by the 
appellant stated that the “Craft Construction Company, hereinafter 
Calleé the ‘Contractor,’ entered inte a written contract with Nellie 
E. Kinner to furnish material and labor for remodeling, altering and 
repairing the building * * *. That ons the Jared day of Mareh 1928, 
said Contractor sold and « esigned to Tradera Inveatuent Company, 
Claimant, all of said Contractor's right to the amount due or te 
become due for all of said labor and waterials, tegether with the 
Contractor's lien therefor," etc. Charles Greenheuff, a witness 
Cnlleé by the cross-complainant, testifiec that the work upon the 
building, unéer the contract, was dome by the "Craft Home Improvement 
Corporntion;" thet said corporstion ware an entirely different cor- 
Poretion from the "Craft Conatruetion Company,” and that at the time 
Of the oaking of the contract "there sae mo such corporstion as the 


Craft Construction Company." 
Before the mas:er made his report, the cross-complainant 
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made a motion for leave to amend its crose-b111 by substituting 

the words "Craft Home Improvement Corporation” for the words "Craft 
Construction Company" eve. the latter name was used in the ¢rosa- 
bill, and this motion was continued by the chancellor until auch 

time ae the master filed his report. after the report was filed, 
but before the entry of the deerec, the chancellor denied appellant 
leave to amend ite cross-bill as requested. The appellant contends 
that the amendment to the cross-bill should heave been allowed, and 
argues thet "the substitution in » bil] of complaint of the name of 
the assignor for one erroneously named as agvignor of the complainant 
does not, of itself, change the cause eof action.” The appellant 

Calls attention to the fact thet st the time it made the said motion 
an affidevit was presented in suppert of it which averred that the 
subscribing witness to the original bill of complaint, at that time 
believed that the appellant hed an azvignment in writing (rem Craft 
Construction Company; thet the persons who theretoefore had been 
interested in the Construction Compeny had organized a new corporation, 
Called Craft Home Improvewent Corporation, onc were using forms of 
contract with the name Craft Construction Company printed in ite body; 
thet affiant did not notice the substitution of the mame Craft Hone 
Improvement Corporations that the name Craft Construction UVompany was 
inserted in the crose-bill by error, and thet the name Craft Home 
Improvement Corporation should be substituted wherever the neme Graft 
Construction Company appears im the erogs-vill. 4t the time that 

the court denie¢ the motion to amend the cross-bill more than two 
Fears had elapsed since the completion of the work. It thus appears 
that the appeliant, after the time preesribed by the Kechanie's Lien 
Set as the limit«tion of liability had expired, sought to amended its 
-@FOes-bill by substituting an entirely different corporation as the 


| Sesignor of the contract. In other words, 1% sought to substitute 


M different legal entity as the souree of its right to maintain its 
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eause of ection. Appellant conceden, ae it must, thet its lien 
is dependent upon the lien of ite sssigmor. The cross-bill slleges 
that the "Craft Construction Company" assianed the lien claim te 
the appellant. The amendment sought to make the aseignor the "Craft 
Home Improvement Cerporation." The evidence of the appellant not 
only shows that these two companies were distinet and separate entities, 
but that “Craft Conatruction Company" was net in existenee at the time 
ef the waking of the contract. There is werit in the contention of 
the appellee thet under the authority of North Side °nsh & Door Coe ve 
Heeht, 295 fll. 515, if the amendment to the erose-bill were permitted, 
the cross-bill, as so amended, would be the beginning of « new suit, 
brought after the time fixed by the atetute. 
The claim fer lien filed by the appelient named the wrong 
_ persen as the asesignor of the claim and therefore it dees net meet the 


@scential atatutory requirements in respect thereto. It is, of COUrses 


true that as to the owner of the premises the notice of lien ie im- 
material, but ae ageinct appellee appellant's lien cannot be enforced 

i Uless the notice of lien claim filec in the office of the clerk of the 
Cireuit court complies with the statute. The uotice file¢ set forth 
that the “Craft Construction Company" wade a contract with the owner 
= the improvements, ¢tc., and assigned the lien claim to the appellant. 
Can it be snid that such a notice is sufficient to support a bill that 
“alleges that the “Craft Eome Improvement Corporation® furnished the work, 
ates, and that the latter corporstion scsigned the claim to the appelianti 
We think mot. The appellant, while conceding thet the cleim for lien 


“Ramee the wrong party (contractor) as aseignor of the claim, argues 







that the claim filed is sufficient to meet all essential statutory 
uiremente in respect thereto. The cases cited in support of thie 
gument can be rendily di-tinguished from the instant one. A mechanic's 


i €n notice cannot be amended after the tice provided by statute for 
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filing the same, nor cen the amendment to the bill eure any error 
in claims of lien. Im ny Brick Co. v. General “ngineering COs 
180 Ill. 535, the court seid (p. 542): “Nothing could cure the 
error in the claim filed with the clerk of the eireuit eourt within 
the time prescribed by the statute. (Uiclonald v. Nosengarten, 134 
Tll. 126.) * * * The filing a statewent aa sreacribed by section 4 
being made a condition precedent to the bringing owit, it seems tee 
Gleer for argument that the elaim of lien cammot be amended, after 
suit is broucht, so se to affect the cuit, and that mo smendment of 
She bill could possibly cure smy errer in the claim of lien. The 
averment in the amended bill thst appellees knew the times “hen the 
brick was furnished and could suffer no damage by the errer in the 
Claim of lien, can not, even thouch true, avail appellent. The 
lien claimed must exist, if st all, by reason of the appellant's 
Compliance with the provizions of the ctataute, and neither the 
kmowledce nor the isnorance of appeliees ef the feete ean affect the 
vital inguiry, Kee appellant so complied «1th the gtatute as to 
entitle it to a lien’ VonTobel v- Sstrander, 158 f11. 499, 503." 
(Italics ours.) ‘The material defects existing in the netice of 
lien could mot be cured after the bringing of the suit, and "ne 
amendment of the bill could poesibly cure eny error in the claim of 
lien” (‘sy Brick Co. v. General “nginecring Co., supra), and theres 
fore an amendment to the crosa-bill would have availed the appellant 


mothing. ‘#2 was said in the lste ense of Liese vy. Hentse, 326 Tl. 
633, 637: "hile the act is to be liberally construed as a remedial 





act, yet mechanics’ liens exist only by virtue of the statute creating 

them, and such statutes must be trictly followed with reference to all 

Tequirements upon which the right to a lien depends. (North Side Sash 

Go. v- Hecht, 295 Tll. 515; Cromin v. Tatge, 281 id. 336; May Brick 
Soe v. General ®ngineering Co., 130 id. 535.)" 


. The deeree of the Superior court of Cook county is affirmed. 
Gridley, Peles ond Kerner, J.,concure APVIRME Le 
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ALLER KLINE BUCKLEY, . 
OSBORNE and HAROLD Ei DAVIS, e 
age executors of the Estate 


—— x 


of Matilda ©. Kline, decensed, ) APPRALE FROR SUPE TOR 
Appellants, ) 
) COURT J GOOX COUNTY. 
Ve 
EMMA A. AUER and JACOB AUER, ,OLfO T . Ao" 
Appellees: j Fed YS & wy ob odie iJ = Oo 


WR. JUSTIC’ SCANLAN DELIVERED THE OPINION OF THE couURT. 


Allen Kline Buckley, Louis Osborne and Harold ¥. Lavin, 
acs executors of the estate of Matilda &. “Line, deceased, plain- 
tiffs, sued Imma A» Auer and Jacob Auer, cefendants, in ascumpsit. 
The case was tried before the court, who found the issues for the 
defendants. The plaintiffu have appealed from a judgment entered 
upon the finding. 

The plaintiffs sued to recover upon a promissory note 
for $1,500, executed by the defendants, cated suguet 26, 1925, and 
due thirty days thereafter. The declaration alleged (inter alia) 
that $200 had been paid to the plaintiffs’ testatrix upon the note. 
The defendants filed a plea of the general issue with notice of the 
following epecial watters relied upon for a defense: want of 
consideration and complete execution on the part of the defendants 
of a verbal agreement between the parties requiring the destruction 
of the note by plaintiffs’ testatrix. They also denied the payment 
ef $200 to plaintiffs’ testatrix, as nlieged in the declaration. 
The theory of fact of the plaintiffs wes thet Matilda i. Kline, 
deceased, in her lifetime loaned the defendants 71,500 and took 
the note im question as evidence of the loan; that “mma A. Auer, 


Gefendant, paid $206 om the note June 9, 1926, to the dvcedent 
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and made a notation of the payment on the back of the note in her 
own handwriting, and that $1,500 of the principal of the note 
remained unpaid. The theory of fact of the defendants was that 
the note was civen as a part of a joint land purchase transaction 
and as a pledge by the defendants that the purchase in queetion 
would be made by the defendant Omma A. \uer with the money con- 
tributed to the joint enterprise by the decedent and with the undere 
standing that when the purchase wos made the note was to be returned 
to the defendants; that the defendant “mma 4. Auer, after the making 
of the note, purehssed land in Florida and exhibited the deeda fer 
the same to the parties interested in the venture, and that the 
defendant Jacob ‘uer was merely an accomuedstion maker on the note. 
The plaintiffs have raised and strenuously argued a number 
of points in support of their contention "that the judgment of the 
trial Court is erroneous and must be reversed ahd that no semblance 
of a defense can be found in the evidence in this record-* In our 
view it is not neceesary for ue to consider all of the pointe raised. 
"Under the provisions of the Negotiable Inectruments law every negotiable 
instrument is ceemed prima facie to have been issued for a valuable 
consideration and every perron whose signature appeara thereon to 
have become a party thereto for value. (Cahili'ts Stat. 1929, chape 
98, por. 44.) It is further provided that absence or failure of 
Consideration is a matter of defense as against any person not a 
holder in due course. (Cahill's Stat. 1929, chap. 98, pare 48.) 
The burden of proving thie defense under the Negotiable Instruments 
law is upon the defendant who seeks toassert it." (American Nat'i 
Bank of Yoolard, 342 Ill. 148, 150, and cases cited therein.) It is 
Rot necessary for us to decide the contention of the plaintiffs 
"that no semblance of a defense can be found in the evidence in this 


record.” We are satisfied, however, after a careful consideration 
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of all the facts and circumstances in evidence, that the record, 
to sustain the judgment, should be ressenably free from substantial 
errore 

The plaintiffs contend that important evidence offered by 
them was erroneously excluded om objection by the defendants. This 
contention is clearly a meriterious one. The plaintiffs sought te 
prove by Ulbert Yorris, whose wife, Vern Morris, was a legatee under 
the will of the decedent, that on June 9, 1926, the witmess and his 
wife went to the home of the defendants with the note and that his 
wife there made certain statements to the defendant “mma A+ Auer. 
The defendants objected to the witness teetifying ac to what his 
wife had stated to that defendant upon the ground that the wife 
“was a beneficiary under the will of plaintiffs’ testatrix and that 
the testimony was not competent.” The trisl court agreed with this 
theory of law and sustained the objection to the proposed testimony. 
The plaintiffe then offered to prove by the witmess that hie wife, 
on the occasion in question, stated to “mma « Auer that she wae 
there for the purpose of collecting at least $200 on the note; that 
Mrs. Kline, in order to make up the $1,500 she loaned the defendants, 
hac been compelled to borrow $200 from her adopted son Lewrence and 
that he was "getting excited about his money and wanted the $200 
immediately, so if she should die he would elrendy have it before she 
died." The defendants objected to the offer and the court sustained 
the objection. Thie evidence tended to show tiat on the day in 
question the defendant “mma \. Auer paid 2200 on account of the note. 
The witness was allowed to testify that on that occasion Mra. Auer 
took the note ané wrote on the back of the same, "June 9/26 $200.00 
Paid,” and at the same time she struck out "6%" before the word 
"interest" on the face of the note and wrote "Ne" before that word. 


The defendant “mma A. Auer admitted thet she paid $200 to Vera Morris 


on June 9, 1926, but she further stated that Lawrence “line hed put 
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$200 in the Florida land desl, thet Mrs. line was very i11 on 

June 9 and Lawrence was bothering her “terribly for hie share and 
witmess paid the £200 so he could have his share.* The real purpose 
for which the $200 woe paid was therefore a very important question 
in the case. Sounsel for the defendants, in the oral argument, 
frankly admitted that the trial court erred in sustaiming the objection 
to the testimony offered, but he secks to evade the effect of the 
ruling by claiming that the errer “was fully cured by the testimony 
of mma 4uer herself." There is no merit in this « rgument. An 
@xauimation of the textimony of ‘mua A. Auer shows that she denied 
paying the ©2°0 on account of the note amd that she ¢laimed that she 
paid the same in order that Mre. Kline might buy, with the $206, 
Lawrence “line's interest im the Florida land. 


The judgment of the Guperior court ef Cock coumty is 


reversed ané the cause is rewanced for a new trial. 
REVERGZY AND REMANDED, 


Gridley, ©. J.«, ané Kerner, J., coneur. 
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FRANK KRONCKE, 

Appellant. 9LOT 4 CA 
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MR. JUSTIC. SCANLAN BELIVEKED THE OPINION OF THE COURT. 


Ralph He Rellins, plaintiff, sued Frank Kroncke, defendant, 
in a fourth clase tort action in the Municipal Court ef Chicago. 
The case wer tried by the court and there was « finéing in favor 
of the plaintiff and against the defendant in the eum of (223.45. 
Judgment wae entered on the finding and the defendant has appealed. 

The plaintiff sued to recover for damages caused to his 
automobile throuch the slleged negligence of the defendant. In the 
affidavit of merite the defendent denied that the damager to the 
automobile were caused by any negligence on his part and further 
@enied that the plaintiff wee required to expend the sum of © 223-45 
im and about having hie sutomobile repaired. The accident in 
question cecurred August 24, 1950. ‘the plaintiff was driving 
southeast on the south vound street car track on Indianapolis 
boulevard. As he approache¢ a railroad crossing he slowed down. 
The defendant was driving hie nutomobile in a northwesterly 
direction and at the point in question the two sutomobiles collided. 
The plaintiff, the only witness in his behalf, testified thet as the 
é@efendant approached the crossing he won ¢riving hie automobile 
behind a motor bus; that the motor bus stopped at the croseing and 
the defendant then turned to the left of the motor bus “sand came out 


to the southbeund streetcar trock om which I was travelling,“ and 


the front of the defendant's car struck the left front wheel of the 
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plaintiff's ear. The defendant, the only witness in his behalf, 
testified that as he approached the railroad creasing there were 
two moter busses standing at the railroad creasing "on the portion 
of the etreet which is used for automobile traffic. The automobile 
busses were clear of the streetenr tracks. The portion of the 
street used for automobile traffic, at that point, is sbout 36 

feet wide. There was plenty of room for both busses to etand abreast 
on the automobile driveway without being on the streetcar tracke 
The drivers of the automobile busses were standing between their 
busses talking. As I came up behind the busses, I turned to the 
left onto the northwestbound streetcar track te co past the busses. 
No portion of my car, at any time, extended more than one foot 
southwest of the southwest of the northwestvound streetcar track. 

I was travelling between 20 and 25 miles an hour. Ags I «ot past 
the railroad cressing, Sellins’ car emashed into my care" 

The defendant contends that as only one witness testified 
for ench side the plaintiff failed to prove his case by a preponderanee 
of the evidence and therefore there should have been a finding for - 
the defendant. It was the province of the court, hearing the case 
without a jury, to pase upon the eredibility of the witnesses and the 
weight, if any, that should be attached to their teetimony. Having 
listened to the testimony and observed the demeanor of the two wit- 
Ressec, the trial court held that the preponderance of the testimony 
Wae with the plaintiff, and we have no good reason to question his 

Judgment in thot regard. Moreover, there axe certain circumstances 
in the evidence thet tend to support the testimony of the plaintiff. 

The defendant further contends that it was erre# for the 
trial court to admit the plaintiff's repair bill, over the objection 
of the defendant, for the reason that the plaintiff failed to testify 


thet the repair work was made necessary as the result of the mecidents 
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We fined mo merit in this contention. The plaintiff teatified that 
as the result of the accident hie “left front wheel was broken and 
this automatically broke the hydraulic brake aystem and bled it go 
that my breke system was put out of commission. I paid the repair 
bill for repsiring my automobile in the amount of $223.45. 1 have 
the repair bill here." 4% this point the repair bill wae offered 
in evidence by the plaintiff and the objection of the defendant te 
the introduction of the same was overruled and the bill was received 
in evidence. The bill shows that the repsir work was done by a firm 
@ngagec in the business of repairing automobiles. The defendant 
offered no prcof as to the damage to plaintiff's automobile. In 
Cloyes v. Pisatje, 231 Ill. App. 183, 192, the court, after a review 
of the cases bearing upon the subject, stated: “Ye think thig 
principle is analogous to the one involved in the case before us, 
vis., that the price paid for repairing am automobile, where the work 
has been done by a person engaged in that line of business, nothing 
appesring to cast suspicion on the transaction, the bill presented 
by the repairman and pai¢, is preaumptive evidence of the r easonable 
value of the repsirs." In Byslos v. Nathesoms, 328 Illes 269, 272, 
the Supreme court approved the foregoing ruling. 

There is no merit in the instant appeal and the judgment 


of the ‘wnicipal Court of Chienago is affirmed. 
APPIN 


Gridley, Pe Jey and Kerner, J., concure 
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JOSEPH ©. GRANT, ac Executor of 
the estate of ANDREY LEONARD 
JOHNSON, Deceased, 
Appellant, APYBAL FROM MUNICIPAL 
COURT OF CHICAGO, 
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Appellee. 
WR. JUSTICE SCANLAN BSLIVEREL THE OFPINIGH OF THE COURT. 


Joseph ©. Grant, as Ex¢cuter of the Reteate of Andrew 
Leonard Johnson, Deceased, plaintiff, sued 8. §. Hosenstone, 
éefendant, in the Yunicipal Court ef Chicago im an action of the 
first class. The cane wae tried before the court, the ieevees 
were found against the plaintiff, and judgment for coats was 
entered against him. This appeal followed. 

The plaintiff's amended statement of claim alleges: 


"That on or about Kureh 20th, 19°98, in the Probate Court 
of Cook County, Letters of Administration 2 Uxrcutor under the 
Yall and Testoment of Andrew Leonard Johnson, were iecsued to the 
plaintiff herein as such Executor, that on the 20th day of April, 
1928 having qualified as euch Executor, plaintiff herein filed an 
inventory prepareé by the defendent as attorney for said Executor 
Teciting the assets of the personal Estate of the said Andrew 
Leonard Johnson, deceased as required by lew, that in and by said 
inventory appeared a claim of $2,000.00 agninet o certain Stuart 
Plerida Syndicate, as evidenced by a receipt for said sum in 
letters and figures az follows to wits 

"CHICAGO, ILLINOIS, May 1, 1925 - Received of Ae Le 
Johnson the sum of Two Thousand Dollars investment in Stuart, 
Plorida, ‘yndicates truet certificate to follow as soon as deal 
has been consummated. (Signed) B. “+ Resenstone'e 
The isewer of said receipt being the same person, representing 
the said Executors that said issuance es aforesaid is a Claes ')' 
Seeurity and iscued without complianee ith Chapter 121) “mith- 
Hurds Revised Statutes and unlawful. 

Plaintiff further alleges that ase fxecutor of said BRetate, 
and by leave of the Probate Court of Cook County, first had and 
received, there has accrued the right and it become the ¢uty of 
said plaintiff to sue for anc demand of the defendant herein, the 
sum of $2,000.00 as aforesaid, anid consideration for oaid sum 


having wholly failed. 
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SHEREFORS, plaintiff cues for the return of sald sum in 
amages Of $25000.006 

. . Ane an a further claim in this behalf, the plaintiff 
alleges that he ie the Executor of the Ustate of inérew Leonard 
Johnson, ceceased, thet he has qualified under said “111 and is 
the duly acting Sxccutor of said tatate, thet im ané by the inventory 
filed according to law, there appeare a receipt for the sum of $2,000-0 
advanced for the purpose of a trust certificate, the rceceipt of said 
gum being executed by the defendant, that at no time has there been 
delivered to him or to erid Eetate of Andrew Leonard Johnson, Trust 
Gertificate in “tuart Flerida “yndicate, ‘herefore plaintiff sues 
for the return of eaid $2,000.00 as aforesaid, as for money had and 
received. 

WHEREPORS, plaintiff aske judgment in the sum of 52,000.00." 


The defendant's affidavit of merita avere: 


*That he is the defendant in the above entitled cnuse, 
and thet he verily believes thet he has a good defense to this auit, 
upon the merits, to the whole of the plaintiff's cemand¢ that the 
Mature of said defense ise as follows? 

1. That the allegec esuse of action set out in the two 
several counts of plaintiff's Amended Statement of Claim acerued te 
the said Andrew Leonard Johnson prior to his death, and that the some 
abated by reason of the death of said inmdrew Leonard Johnson, said 
Amdrew Leonard Johnson having died Mareh 125 «+ -» 1925-6 

Ze The alleged eause of action set out in said Amended 
Statement of Claim is = civil action to recover money based upon the 
provicione of the ao-enlied, ‘The Illineis Securities Law's thet the 
Commission of the act complained of occurred om May 1, Ae 1 « 1925, 
and that no civil ection to recover money baved upon anid Illinois 
Securities Law was filed within five years after May L,p Ae De 1925.6 

2+. That esid alieged enuse of action «cerued to Andrew 
Leomard Johneon curing hie lifetine, and that no suit was inetituted 
thereon within one year after the, death of said Andrew Leonard Jehneone 
Wherefore esid suit is barred by the Statute in such cace made and 
provided. - 

S- ‘efendant esys that the plaintiff ought not be have his 
aforesaid action agsinst him, the defendant, because he says that the 
Saic supposed cause of action in said <menéed ‘tatement of Claim men- 
tioned did not accrue to the plaintiff at any time within five years 
mext before the commencement of thia auit. 

4. Defendant odmita thet on or about Moreh 20, 4. 1. 1928 
im the Probate Court of Cook County, Letters Testamentary were duly 
issued to the plaintiff ae Bxecutor under the last “ill and Testament 
of Andrew Leonard Johnson, deceareds that plaintitf on the 20th day 
of April, A. )- 1928 filed an inventory in the Probate Court ef Cook 
County, Iliinois, which inventery was ¢uly epproved; admits thet the 
said inventory was prepared by the defendent na attorney for the 
eset Lefendant alleges thet in eaid inventory there appeared 

emi 

"Receipt duted May 1, 1926 representing 
investment in “tuart Plorida ‘yndicate, 
$2000.00 » deemed doubtful.’ 

Defendant denies that he was the iesuer of anid receipt, within the 

Meaning of the Statutes denies that said receipt constituted an 

e, within the mesning of the “tatute; demies that seid receipt 
a Class 'D' security; denies that said receipt was any security 
of eny kind or character whatsoever, within the meaning of said Acte 
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Defendant denies that the consideration fer the sum of Two 
thousane Dollars has failedg denies that defendant ia indebted 
to plaintiff in the sum of Two thousand @liare or any other Bum 3 
Gemies that ¢ither by leave of the Probate Court or otherwise, 
any rights have accrued to the plaintifr ageainat the defendont. 

5. Defendant denies that in and by the inventory filed 
by the plaintiff in the Frobate Court there appents a receipt for 
the sum of Two thousand Dollars advanced for the purpose of a 
trust certificate; denies that the sum of Two thousand Lellara or 
any other sum wae advanced fer the purpowe of a trust certifienate; 
Genies thet defendant received the sum of Two theousame ollare or 
any other sum for the purpese of a trust gertifiecate. 

€. Sefendans denies that he ever berrewed ef \mdrew Leonard 
Johneon the sum of Two thousand Lellears or any other sum; denies 
that he ever promised to deliver to Andrew Leonard Johnsen an trust 
eertirfieate. vefenéant estates that the deal referred to in aad 
reecipt was never coneumzateds that it never became or was the duty 
of defendant to deliver any trust certificate to weaid Andrew Leonerd 
Johneons; that neither anid Andrew Leonard Johnson or the EKatate of 
said Andrew Leonard Johnsen have ouffered any demege of any kind or 
character by reason of the non-iseuance of any truat eertificete; 
that mo demand ef any kind or chars cter vase @Ver wade upon cefendant 
by said Andrew Leonard Joknvon. 

7%, That the trust certifieste referred to in said receipt 
Was mot a security under the Illinets oeeurities Laws that it was 
mot a Clase 'D’ security under the Illineis seeurities Law; that ne 
law, “tatute, ordinance or regulation prohitiited cither the issuanve 
of said receipt or would have prohibited the issuance of a trust 
certificate of the character referrec to in eeaié receipt. 

8. That prior to the delivery of said receipt in question, 
éefendeant waa the bona fide omner thereof; thut the delivery of 
such receipt ware not made in the course of repeated and/or 
successive transactions of a like character, nor vas defendant at 
the time in question a broker or dealer in securities or an under~ 
writer of such securities. if the delivery of asic receipt wae in 
fact the sale of a security within the meoming of the Aet, the same 
wae a seeurity im Clase 'B* uncer ssid Act and wag tonusequently 
&m exempted sale." 


_ The amendment to the offidevit of merite avers: 


“That Andrew Leonard Johneon and defendant and certain 
other persone entered inte « certain pa tnership for the purchase 
of renal estate in Florida and the resale of gam@s; thet the purpose 
of said partnership was te speculate in Plorida real estates that 
seic pertnership wee formed on or nbout the ist aay of May, 1925; 
and thet said instrument in seid statement of ¢laim referred to, 
evicenced merely the contribution of sade Amirew Leonard Jehneon in 
Baid partnership ventures that esid Andres Leonard Johneonm wes during 
hie lifetime an Assistant -eeretary in the lilincis Merehants Trust 
Company, a lerce banking corporation doing bueiness in the City of 
Chiesgo and anid Andrew Leonard Johneon was experienced in business 
ang in the invectment of soney, and was well aware that the purposes 
of said partnerehip were speculative and hazardous; that anid 
contribution of said Andrew Leonaré Jehnson ahd the contributions of 
the others of the partnership, imcluding the contribution in excess 
of Ninety-five Hundred Dollars of defendant, were in fact devoted to 
the purposes of said partnerships that ace a result of the conduct 
of said partnership business, suid pertnership suffered ao complete 
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jess of ali of the assets of said partnership, including the 
contribution of said Andrew Leonard Johnson, the contribution of 
the said defendant, and the contributions of the other partners; 
thet defendant is at all times ready and willing to account to 
plaintiff or to any other persons in connection with said partner- 
ship business; that upen en accounting 1% will in truth and in fact 
appear thet the Estate of said Andrew Leonard Johnson is indebted 
te the partnership as a result of the conduct of said partnership 
businesses that said Andrew Leonard Johnson and defendant being 
co-partners in enic venture, that no action at luw can be mhintained 
by one partner against the other, but the remedy of plaintiff, if 
any, is by suit in chancery for an accounting." 


Upon the trial the plaintiff introduced the following instrument in 


evidence: 
"Chicago, Illinois 
May 1, 1925 
Received of A» Le Johnson, the sum of Two thousand Collars 
investment in ®“tuart, Florida, “yndicates trust certificate 
to follow as soon as deal has been consummated. 
(Sigmed) Be w+ Rosenstone." 
The executor testified that he found this instrument among the personal 
effects of the deceased, Andrew Leonard Johnson, and that he never 
received from the defendant the certificate mentioned in the instrument 
hor had the defendant returned to him the £2,000 mentioned therein. The 
é¢efendant's affidavit of merits states that the decenred, Johnson, 
@ied March 12, 1928. The plaintiff claims thet the “receipt” and the 
aforesaid testimony of the e xecutor made out a prima facie ease against 
the defendant. If count two is considered as one for money had and 
Teceived, then the burden rested upon the plaintiff te prove that the 
Gefendant held money which ex seguo et bono he ought to pay to the 
Plaintiff. (See McManus vy. Nellis, 205 Ill. App. 108, 1165 Kicholaon 


Be Moloney, 195 Ill. 575, 578.) The inetrument provides that “trust 





Certificate to follow az soon ac deal hae beon consummated." The defende 
ant, vy his plesdings, expressly denied thet the deal had ever been con- 
‘Summated or that it ever became the duty of the cefendant to deliver the 
‘trust certificate to Johnson. The plaintiff intrecuced no evidence to 
Show that the deal in queation had been consummated, nor did he allege 

in his plesdings thet the trust certificate was not delivereé to Johnson 
@uring his lifetime. The statement of claim does allege that the 
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certifionte wee never delivered to the executor nor to the estate, 
but the proof is silent as to whether or not the defendant delivered 
the certificate te Johnson during the lifetime of the latter. The 
*receipt" is only prima facie evidence of the facts recited im it. 
(See Ennis v. Pullman Palace Car Soe, 165 Ill. 161, 182.) The offer 
of the “receipt” and the terxtimony of the executor that he did not 
receive the certificate mor the $2,000 did not make out a prima facie 
@ase for the plaintiff umccr count five. 
In his affidavit of merits the defendant averred (inter 
alia) that if there was any obligation of the defendant towards 
the plaintiff, it was thet of a partner, and ke now contends that 
the "plaintiff cannot maintain an action at law against defendant 
because the cbligation of defendant, if any, townrd plaintiff's 
 @ecedent was that of a pertmer;® thet “if any relationship between 
gefencent and plaintiff is to be inferred from the existence of the 
receipt in question, it is that of partnership.” The “receipt* 
Teeites: “Received of 4. L. Johnson, the sum of Two thousand Vollars 
investment in “tuart, Florida, Syncieate." Ag there was no evidence 
offered, save the "receipt," to show the relationship between the 
_@efendant and the decedent, the relationehip must be determined from 


the language of the “receipt.” In Hambleton v. “himd, 84 Md. 456, 
j 





487, the court said? 


i "Sow, a syndicate, according to the undisputes evidence, 
ig an ascociction of individuals, formed for the purpose of cor- 
 @ucting and carrying out some particular business transaction, 

+ erdinerily of a financial charscter, in which the wembers are 
 mutuelly interested. It is as respects the persons composing it, 
_ @ partnership, and in so far as these same persons sre concerned 
_ the legal obvligstions assumed by them are, as between themselves, 
_ substantially the same as those which the law imposes on the 

_ members of en ordinary copartnership." : 


In Minot y. Burroughs, 223 Mass+ 595, 602, the court anid: 


i: "A ‘syndicate’ in this connection means en aseociation 
ef persons with a community of interest in tbe funp, Feisec for the 
purpeee ef carrying on the perticular undertaking. /membere share 
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the profits and bear the losses in proportion to their respective 
interests. The underwriting syndicate was simply an association of 
those who furnished the money to make the purchase with an agreement 
that the managers should have full centrol of the venture and divide 
the proceeds or essets amon; the members of the association in pro- 
portion to their financial interento. ‘So far as coneerned each 
other, their relations and rights were anniogous to those of 
ecopartners." (See also Morrison v. Harlg, 5 Ont. 434, 476.) 


Testing the relationship of the plaintiff anc the decedent by the 
language of the “receipt,” it would appear that the relationship was 
thet of s partnership. In Burns vy. Nottingham, 60 [ll. 531, the 
court said: 
"It is the settled law of thie court that one partner 
can not bring an action in assumpsit against his late partner, 
unless, upom 2 dissolution of the co-partmership, the partners 
account together, and a balance io atated in favor of one, and 
the cther agrees to unke payment of such sum. The balance so 
found must be a final settlement of all the partnership accounts, 
but balancee only struck preparatory to « final account are not 
sufficient to form the subject matter of an action at law. Until 
this is done, the remedy is in equity." (See also Ackermen v._ 
Bickley, 24% Ili. Apps ls 11, and enses cited therein, ) 
Parties who engage in an enterprise, although no general partnership 
exists, are partners in the particular tramenction. (See Parish v. 
Bainum, 30¢ Ill. 615, 622.) Therefore the plaintiff connot maintain 
an action «t law againet the defendante 
The plaintiff contends that the firet count of his state- 
ment of claim states a cause of action under the Illinois Securities 
Lew and that the trial court erred in holding that the plaintiff had 
mot made out a prima facie case under that count. After a carefal 
Consideration of the argument in suppert of this contention we are 
Satisfied that there is no merit in it. 
The defendant has raisec and argued a number of contentions 
im support of the judgment of the trial court, but we do mot deem it 
Meceesary to specifically refer to these. 
The juégment of the Municipal Court of Chiesge is affirmed. 
APPIRMED 
Gridley, P. J., and Kerner, J., concure 
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JOSHPER BLUEFIELD and 
SOPHIE SLUMPILLD, 


Appellees, 
INTERLOCUTORY 
Ve 
APPEAL YHOM SYPERIOR COURT, 

SAMUEL GOLDMAN, 
LOUIS he GCOLUMAR and COOR COUNTY» 
GOLDEAN *INANCE COMPANY, ie: Se ee ee 
a corporstion, PD, GO ~ | # AQ 

Appellants. ft WY fa - oN ee 


MR, JUSTICE SCANLAN DELIVERRY THE OPINION OF THE COURT, 


This is an interlocutory appeal by “amuel Goldman, Louis 
&. Goldman and Goldman Tinance Company, a corporstion, defendants, 
from an order restraining them from transferring, disposing of or 
selling any of s certain series of notes signed by the complainants, 
Joseph Slumfield and Sophie Blumfield; from coomencing foreclosure 
proceccings upon the trust deeds, executed by the complainants, 
securing said notes; from suing in eny court om the said notes, and 
from enforcing collection of the eaid notes until further order of 
the court. 

The complainants filed their bill, in which they allece a 
series of transactions with Samuel doldman, defendant, involving 
certain notes and trust deeds, which tranenctions are alleged to be 
Usurious. ‘The bill further slleges thet the defendants threaten to 
foreclose the trust ceeés and to have 2 receiver appoimted, and to 
confess judgment on all of the notes vigned by the complainants, and 
the complainante pray for an accounting ae to the amounts due the 
defendants, and that the balance of the netes now outstanding be cane 
@elled and that the trust deeds be relensed aw clouds upon the title 
of the complainants: that the defendanta be enjoined temporarily from 


_ ‘transferring, disposing of or selling any of the series of notes 
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referred? to in the bill and from commencing ‘oreclesure pr cceedings 
upon the trust ceeds executed by the complainants. The restraining 
order in queation was entered upon this bill. 

The defendants contend that the bill of compleint, upon 
which the restraining order ens entered, ie fatally defectives that 
the restraining order was entered upon s wold and inadequate bond, 


and that the order granting the temporary injunction should be reversed 


ane the bill showld be diamigsec fo: want of equity. The complainants, 


in their brief, state that they do not oppose the reversal of the 
Pestraining order and that they file¢ their brief merely to oppoce the 
Contention of the defendants that the bill is fatally defective. In 
view of the attitude of the complainants in respeet to the restraining 
Order, it is unnecessary for us to coneider the contention of the 
@efendants thet the vill, upon which the order was entered, is fatally 
defective. 

The injunetional order of the Superior court ef Seok county, 


@atec January 27, 1931, is reversed. 
INJUBCTIONAL OU, DATE: JANUARY 27, 1931, REVSHSED. 


Gridley, Pe Jey and Kerner, Jey concure 
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ISAAC As THOMAS et ale, 
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MR. JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT. 


Robert Sranch et sale, complainants, filed their bill 
against Isanc Ae Thomas et ale, defendants. 4 decree wae entered, 
from which ¢efencents appealed. ‘e reverged the dvoree and remanded 
the cause for further proceedings before some chancellor other than 


Judge Fisher. (See Kobert Branch et ale vy» Ieane A» Thomag eb alse, 
256 Ili. App. 611.) The sole ground for the reversal was that the 
Chancellor erred in denying the petition of the defendants for a 
change of venue. Thereafter, in the Cireult court, on motion of 

the solicitor for the defendants, the mandate of thie court was filed 
and the cnuse was “reinstated, redocketed and csgigned to Judge 
Wiliiam V. Brothers.“ Om Mareh G, 1931, Judge Brothers entered 


the following order? 


“On motion of solicitor for complainants, this Court 
having considered the petition of complainants - Trustees of the 
Second Baptist Church of “vanston, Illinois, and now fully advised 
in the premisess 

"“Thie Court finds that certain porsons, whose names are 
unknown to complainants, with the aid of certein police officers 
Of the said City of Evanston have wrongfully teken possession of 
amd locked and nailed up the doors of said Chureh and are preventing 

inants and the Trustees of ssid Church from entering said 
Chureh and from the posseasion thereofs 

It Is Therefore Ordered by this Court that all said 
persons and police officers be and exch of them are hereby temporarily 
enjoined and restrained from further preventing complainants and wadd 
trustees from entering saié Chureh and from further keeping the doors 
ef said Church locked or fastened or closed against complainants or 
seid trustees and from further interfering with seid complainants and 
said Trustees in their posseseion of and from keeping them out of the 
Complete possession of said church and from attempting so to do until 
_ the further order of the Court; 
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It is Purther Ordered upon goed cause shown that the 
Clerk issue cbove injunction without bond.“ 


The defendants have appealed from that orders 
To quote from our former opinion: 


“Complainants sre members of the “econd Baptist Church 
of Svanscton and the bill sought to reatrain defendants from inter- 
fering with the functioning of the chureh in accordance with ite 
@stablishec rules and regulations, usages anc custome; from denying 
any of the membere of the church accese to the church for the purpose 
of holding meetings therein and from enjoying the privileges thereof}; 
from in any manner exercising or attempting to exercise the duties 
anc functions of the officers of the church; from in any manner 
interfering with the collections or contributions of the members 
of the church, and from obtaining or disposing of any properties and 
choses in sction of the church; from performing or «attempting to 
perform any act calculated to continue defendant Thomas ac pastor of 
the chureh contrary to the will of the majority of the membership of 
the churehj from hindering complainants or ony other members of the 
church from enjoying the rights and privileges of membership in the 
church, anc from hindering certain of complainants from exercising 
their duties and functions as officers of the church.” 


Bo motion wee mace by the defendants to dissolve or modify the 
temporary injunction and no certificate of evidence wee obtained by 
them. The following sare the only errors sswigned: 

"(1) The ingumetion erder dated Mareh G, 1931, is void 
amd contrary to laws; it cannet be supported by the amended bill 
ef complaint to which it refers; the smended 6111 was disposed of 

order April 15, 1929, and the court thereafter hed no juris- 
Giction of the cause of action alleged in the amended bill. 

(2) The order dated March €, 1931, and the injunction 
writ are contrary to the law of illimeis and contrary to the 
Constitution of Illinois.” 

The defendante contend that “the amends? bill was disposed 
of by the final consent order June 15, 1929, which could not be 
changed or modified in any way by the court, nor could the bill of 
Complaint be revived without the complete consent of all parties." 
After cnrefully considering the argument in support of this con- 
tention, we sre sutiefied that the contention is without merit. 

It appears that the complainants, after the entry of the 
Gecree, which we reversed, were given possession of the church and 
that they retained possescion efter the couse was remanded. The 


Complainants contend that “the temporary injunction from which 
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appellants have appealed does not in any way affect the rights of 
appellants and that they are not aggrieved thereby and under the 
authorities they have no right to appenl therefrom,” and that "the 
preliminary injunction was iesued against men who are not parties 

te this appeal and who were on the inside of the church armed with 
deadly weapons, a rifle and cartridges with the doors padlocked and 
would not give their names to appellants aud the injunction does not 

in any way prevent but makes it possible for all members of the 

church to frecly enter therein and this does not in any way afsect 

the rights of any of the appeilantss in fact the injunction le for the 
Denefit of the appellants.” This contention, im our judgment, is a 
meritorious one. Jt appears froma the petition filec by the complainants 
On the motion for the temporary injunction and the affidavit in suppert 
of the same that pereons, whose names were unknown to the complainants, 
has wrongfully taken possession of the chureh and locked and nailed up 
the doors of the same, and were preventing the compisinante ond members 
of the chureh from entering the church anc ‘rom having possession of the 
Same, and that the injunctional order woe directed solely against these 
wrongdoers. It appeared also to the chancellor that certain of the 
persone who had thus taken possession and control of the church were 
armed with deadly weapons, which vere taken from them by the police of 
‘the City of Zvanstons that none of the men who took possession of the 
church were parties to this cause and that they all refusec to give 
their names to the complainants. The complainants state that the in- 
junctional order shows upon ite face thet it was not intended to apply 
to the defendants and they concede that it in no way affects the rights 
of the latter in the instant litigation. %e are unable to see how 

the defendants are injured or affected by the injunctionel order and 
bad are of the opinion that the fair minded membere of the church, 
Without regard to faction, should be eatiafiec with the action of the 
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On Jume 9, 1951, after this cause head been reached upon 
the call and decciceé, James T. Jordon, one of the complainants in 













the bill, presented a motion in this court "for an order to record 
that ne did not authorize anyone to represent him in this appenly 
that he disclaims and withdraws all defense to thie appeal which 

has been made for him, and consents and desires that the prayer of 

‘ appellants be granted.“ It is apporent from the neture of the 

¥ motion anc the suggestions file¢ in support of the same thet the 

motion wae filed «t this late duy solely for the purpose of in- 

‘fluencing the decision of this court. ‘The motion will be denied. 
If this complainant wishes to withdraw from the procesdings he may 

make hig motion in the trial ecurt. 

. The judgment of the Cireuit court of Cook county is 
affirmed. 

APPIRWE De 


“Gridley, P. Jey and Kerner, J.» concure 
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GOLDIZ H, HOFFKAN BROWKELL, j | / 
Appellee, / 


Interlocutory Appeal from 
Order of Superior Court of 
Cook County appointing a 
Keceiver pendente lite. 


vs. 
NORMAN L, RANDALL et al., 





On Appeal of Horsman L. Randall, 

Charlotte Hoffman Randall and 

Evelyn Hoffman Chirpie, 
Appellants, 


i ti i tie le tie tie ie ae ee 


BR, JUSTICE MATCHETT DELIVERED THE OPINIGA OF THE COURT. 


This is an apeeal by cértain defendants from an inter - 
lecutory order appointing a receiver, The order was entered on 
May 26, 1931, upon a bill of compisint filed Ray 19, 1951, which 
prayed for a partition of certain »remises and an accounting with 
reference thereto and for the appointment of a receiver pengente 
Lite. 

The bill was brought by Goldie Hoffman Brownell, the 
Widow of Willian L, Hoffman, who, as the bill alleged, departed 
this life intestate without lawful issue on March 26, 1930, leavig 
him surviving as his only heirs at lew and next of kin, complain- 
ant and defendants, Charlotte Hoffman Randali and Evelyn Hoffman 
Chirpie. 

The bill states that the premises are improved with a 
six @tory brick hotel biilding containing 70 emall furciched 
one, two and three room apartments with necessary equipment and 
furciture requisite to ites successful operati mn as a hotel; that 
William L. Hoffman in his lifetime was a-tenant in common with 


defendant, HormanL, Randall, William L. owning a one-third ine 
terest and Norman L. a twoethirds interest in the premises. 


The interest of the parties in the premises is 


Stated to be that Normal L. Randall owna a two-third interest, 
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complainant a oneesixth interest, and the other defendants each a 
eneetwelfth interest in the sase. It is also apparent from the 
allegations of the bill that the interest cf complainant is sube 
ject to possible clains which may be made against her husband's 
estate, 

The bili statea that William |.. Hofimen in his 
lifetime was from time to time furnished with atatements showing 
receipts and disbursexents and the general Pinuneial condition of 
the property; that the beocks were open to his inspection, und that 
from time to time he secured his share of the rents, igeues and 
profits; that since hie death Norman L. Randall has made only one 
payment of $100 on this account te complainant; that she was req 
quested payments but hus met only with excuses, delays and refusals ; 


thet she requested in the alternative that she be peruitted to pare 
ticipate in the management and possession of the premises, which re« 


quest was refused, and that Norman L. Randall persists in such 
refusal; that defendants are all related and that she is informed 
and believes that they intend to work together to deprive her of 
her intezest; that irs. Chirpie witn her husband resides in the 
building, and, ss complainant is informed and belleves, has paid 
Ro rent; that “Sorme® lL. Kandali is wholly insolvent and unable te 
Fespond in dasages to complainant for any sum or sume which may be 
found due uvon am acevinting herein;" that he io mismanaging and 
Wasting the property and permitting it to rapidly deteriorate and 
depreciate in value; that he is diverting the rents, iseues and 
Profits to his own personal use; that tenants are gradually leaving 


the building, and that he is permitting a large number of vacancies 
to exist. 
. it is also averred tisat the premises are enouwbered by 
& trust deed to secure a first mortgage bond issue of $250,000, 
Om which $16,000 of the principal sum has been paid. 
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The wi Arent fies by complainant, who etates: 
*‘ertthat she has read the foregoing bill of complaint by 
her subscribed, knowe the contents theray?, and that the seme 
are true, except as to those matters therels stated to be upom 
information and belief and as te those matters, she believes 
them te be truc." 

The bill waived anewer under oath, 

On May 26, 1931, defendant, Noruan L. Randall, filed 
his answer to this bill. The answer wae verified by an affidavit 
in which he stated that he had read the unewer, knew the contents 
thereof, and that it was true of his own knowledge. 

He admits in the anewer the death of William 1. 
Hoffman; that Hoffaan left him survivicg heirs at law aid next of 
kin as averred in the bill; owned ap undivided one-third interest 
in the fee of the premises, and was a tenant in common with de- 
fendant. He denies the allegution of the bili that Wiliias L. 
Hoffman was also the owner of an andivided one-third interest in 
the furniture and chattela upon the prenises. He atates that he 
dees not know about the probate procecdings ae to the estate of 
William L. Hoffman and deuvands strict proof thereol, admits that 
he is the owner of an undivided two-thirds interest, and says that 
he does not know snd is not informed except by the bill as to 
whether complainant is the owner of # oneesixth interest therein. 
He admits that when Hoffman was the owner of Kis interest he was 
furni enea with statements of receipts and disbursements and the 
financial condition ef the premises; that the books and accounts 
were at all times open te his inepection. He says that William 
L. Hoffman received frou defendant sume of money totaling $2,800; 
that these sums were not paid as Williem Hoffman's share of the 
profits but were paid out of the gross income and as an advance- 
Ment against his capital investuent, 

Defendant denies that after the death of Villian L, 


Hoffman he ceased to wake payments to complainant and refused te 
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comply with any of her requests as to the inspection ef the books 
er that he denied her any right in the management and possession 
ef the hotel buliding. He admits the allegations as te the rela- 
tionship of the parties but denies the other allegations ef that 
paragraph; denies that he ie whelly insolvent and unable te res« 
pond in damages to complainant; that he iv sieamenaging thd Wasting 
the property, permitting 1t to deteriorate in vabhue and diverting 
the rents, issues and profits ae elleged; that the premises are 
becoming run down and difficult to rent; that the tenants are leave 
ing the building and he ia permitting and has permitted Large 
number of vacancies to exist. He further denies that he is ine 
capable or unvilling to obtain the best results from the operation 
of the building; that the good will ef the hotel will be destroyed 
by hie being permitted te remain in possession; that he ia ineom- 
petently and inefficiently aunaging the prewises; that comploinant 
has suffered any loses by reason of his management of the prenisces, 
and that cowplainsnt's equity in the property and in the rente, 
issues and profits wili be lost and wasted as alleged in her bill. 

He affirxzatively avers in hia answer thet tor seven 
years he has been engaged in the construction and management of 
apartuent hotel buiidings in Chicago; that he has been supervising 
the management of the tullding upon these premises during a peried 
of seventeen months last past; that he has jiven considerable time 
and the best attention to the management and renting of the build- 
ing, visiting it two or three times each week and more often when 
Mecessary; that he has received no coxpensation whatsoever for his 
services and no assistance whatsoever frou complainant or froe any 
of the other parties. 

ie avers that during this period of tine Complainant 
and other parties te this cause have had at ali times free access 
to the building and te all the books and records; that he has made 
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reports to complainant and te the ether parties; that they have 
often expressed themselves satisfied with his managenent of the 

ef the building; that he has been at all times ready and willing 
to give complainant any information in his possession regarding 
the building, as well as access to the building and to the records 
and books pertaining thereto. 

He saye that the building upen the prewisea is in 
good condition; that all the personal property therein contained 
and used in the operation of the apartment hetel building on the 
premises is in good repair; that the building is lecated in what 
is commenly known as the Hyde Park distrio:; that the district is 
now and has been for some time considerably overbullt with the 
same or & similar type of buildings; that it is diffieult to eper 
ate the building st s bigh schedule of rentals and to « full estate 
of cccupancy. 

The answer further avere that during the period of 
seventeen months the average monthly ocoupaney of the entire 
building has been over 85 per cent; that there are 70 apartwonts 
in the building, two of which sre occupied by employees; that at 
that time, toewit, May 25, 1931, 65 apartments out of the remwaine 
ing 68 apartments are occupied by tenarits, making a present oecue 
pamcy of approximately 9&4 per cent; that the tenants are paying 
the highest monthly rentals now obtainable in the district for that 
type of building and spartments therein; that the monthly income 
from rents from the building and its monthly average occupaney is 
considerably higher than that of similar buildings in the district; 
that the average monthly income frou the building during the past 
Beventecn months has been and ie now approximately $35,300; that 
the average monthly reasonable and necessary operating expenses 


of the building during that period, including interest on the first 
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mortgage on the preperty but excluding prepayments on the mortgage 
and taxes, are approximately §5,800 a month, and that defendant 
hes applied toward said operating expenses ond interest require- 
ments all the gross income from the buliding, 

Defendant further avers that at the time he took over 
the management of the building in December, 1929, the first mort- 
gage bond issue on the premises was in default fer fatlure te pay 
all of the semleannual interest that becasie due and payable on 
Auguet 26, 1929; that thereafter on February 26, 1946, there alse 
became due and payable an additional seui-annual interest paywent 
on the bond issue, alsac principal bonds in the sun of $5,500; that 
sufficient funds were not available out of the income from the 
building for the paywent of the interest and principal amgunt of 
the maturing bonds; that defendant requested his then co-tenants 
of the property to advanes eufficilent funds fer the payment of the 
anterest and priacipal but that they were unable to do so; that on 
Bareh 21, 1930, the Chicago Title & Trust Company as trustee under 
the first mortgage, filed its bill te foreclose the lien of the 
first mortgage trust deed, alleging defaulte and therenfter made 
application for the apvcintment of a receiver; that defendant them- 
upon made payment of the interest and principal payments by advane- 
ing out ef his own funds approximately (95,800 to make up the total 
amounts required for said purposes and arranged with the selicitors 
for complainant in the foreclosure procesdings to continue the 
motion for the appointment of a receiver; that the solicitors 
agreed to a continuation of the motion upon the promise of de« 
fendant to continue the manageient of the building and to apply 
from time to time all moneys over and above operating expenses 
toward the payment of the interest and principal requirenents 
under the first mortgage trust deed; that thereafter, on August 
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26. 3950, and February 26, 1931, defensant advanced cut of Ais om 
funds additional sums of money for interest maturing on said 

dates and arranged for an extension of certain bonds then due for 
the payment of which no funds were avsilablse; that at all times 
since defendant took over the wanagexent of the building ahi ine 
come theréfrom was first applied toward payment of the necessary 
and reasonable operating expenses and the overplus toward interest 
payments, but that the total income from the building has been and 
still is insufficient to meet ali payments under the firet mort- 
gage on the premises. 

The anewer alae avers that the income from the buila- 
ing under present conditions is insufficient to meet the eperating 
expenses as well as ail the first mortgage requireseits, and that 
additional funds will be required from time to time to make up such 
@eficiency; that the appointment of a regsiver will waske it ime 
powsible to obtain gush additional funda as way be required from 
time to time for said purpose, and that the costes, expenses and 
losses of revenue ingident to receivership wili make it impossible 
to meet the requirenents under the first mortgage trust deed se- 
curing the rewaining outstanding tonds, thereby forcing foreclosure 
proceedings under the trust deed and placing the equity of defend+ 
ant of the other parties in serious jeopardy and in danger of a 
tetal loss to them. 

Defendant denies that $16,000 of the principal amount 
of the indebtedness has been paid and cancelled, aid that eertain 
other defendants have an interest in said premises as alleged. 

The order entered Hay 26th recites that the cause came 
om to be heard upon the motion of the solicitors for complainunt 
for the appointment of a receiver, and *It appearing te the court 
that due notice of said motion has been served upon Hormen L. 
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Randall, Charlotte Hexfman Randall and lveiyn HofYwan Chirphe, dee 
fendantsa herein, snd the Court having heard the argument of counsel 
and having read the verified bill o7 somplaint and being fully ade 
vised in the premises," orders the appeininent of a reseiver upon 
the complainant filing her bend in the pens sum of $1,600 within 
ten daye frow the date thereof. 

The Chicago Trust Sompany was named as receiver, and 
the record szews ite acceptance on the follewing day, May 27, 1931, 
and the appreval of the bond of compluinent on the tore day. 

By an order entered June 6, 1931, mune pro tune as of 
Bay 26, 1931, it is made to appear as a part of the record the 
filing in opens court ef the sworn anawer of defendant Lorman L, 
Rendall, prier to the appointment of a receiver, and the objection 
ef defendant te the entry of sald order as well un to the reused 
ef the court to accept the proffer of defendant, im Lieu on the 
appointment of a receiver, of a goed and sufficient bond as pro} 
vided by section 2 of an act concerning the appointment and dis- 
charge of receivers, . 

We are cited by the briefs of the parties to innumer- 
able decisions of the Supreme and Appeliate courts of this state 
which it will be unnecessary to review at length. it hus been de~ 
cided too often to require the citation of authorities that the 
power of courts to eppoint receivers patdentes Lite iw an extraerdi- 
Bary power, drastic in its nature and effect and one that should be 
exercised with the greatest caution and reluctance, he other power 
@Tanted to such courts requires the exercise of such a high degree 


of good judgment and diseretion. Tnie is not a case where the in- 
terest is unpaid on on indebtedness which the presises are pledged 


to secure, where the taxes are not provided for, and where the 
property ie not being conserved. ‘The allegations of the bill are 
largely upon information and belief, and #o far aw they are directed 
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te the prayer for an aprcistcent ef a receiver, are largely made 

up of conclusions of the pleader, which, construed most strongly 
agesinst her, can have little weight. On the other band, these 
aversents are all denied in the answer of defendant, which recites 
in detail facts which there is no attewpt to contradict. The order 
shows that thie anewer was net given ony consideration by the court, 
The fact that the bill of compiaint waived an anewer under wath did 
not relieve the court of the duty to consider the facts alleged in 
the answer upon the motion te appoint a receiver, A careful reading 
of Chicago title & trust Co, v, Kedowell, 257 111, App. 492, cited 
by complainant on this point, shows this to be the law, the facts 
with reference to dereudant's management of these prenises are set 
up in detail and ere not denied. they are sworn to, and in the abe 
sence of a denial they must be considered as true, If they ore 
true, the attempt of somplainant, the owner of only a one-sixth 
interest, to burden thia preperty with the expanse of a receivership 
could be for ne good purpese. The bond offered by defendant would 
have indemnified her against ai] poesible loss and given complete 
protection to her interest. 

tha entry of the order avpeinting a receiver is an 
abuse of judicial diseretion, and the order is reversed. 
REVERSED. 


O'Connor, P. J., and Meturely, J., coneur. 
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BENJAMIN EB. COHEN, 


Appellant, if wf 
APPEAL FROM MUNICIPAL cetint 
Va. : 
OF CHICAGO, 
ROGE SUILOVITCH, : 
Appellee, > 4 an) aad aX 
Fred wd A. @d PR U 


wi, PRESIDING JUSTICE O'CONNOR 
DELIVERED THE OPIAION OF THE COURT. 


Oetober 2, 1928, plaintiff brought suit againet the 
defendant to recover $691.80, which be alleged in Kis statement of 
elaim he had delivered to the defendant ag a messenger for the 
purpose of having defendant deliver it to the Forewan Trust & 
Savings Bank. He further allaged that the defendant fraudulently 
converted the money to her owr use and 414 net deliver it to the 
bank. 

The defendant filed an affiduvit of serita denying 
that plaintiZf had delivered to her the $691.50 te be delivered 
by her to the bank and averred that the goney was her own property; 
that she had given a check te plaintiff for $2,000, payable to her 
erder, which she had obtained from a tenant in payment of rent; 
that plaintiff had deposited the cheek in his bank, deducted oer 
tain costs and expenses amounting to $305.60, Leaving a balance — 
of $691.56 which belonged to defendant, 

Afterwards, by leave of court, plaintirf riled an 
amended statexent of claim in which he claimed there was $612, 50 
due him from defendant, $191 in eaeh and $691.50 evidenced by his 
check payable to the order of Keva SmLloviteh; that he delivered 
the $212.56 to defendant as a messenger for Psd to deliver to the 
Foreman Trust & Savings Sank, in payment of/ewtain mortgage ine 
terest note, which wortgage was a lien on certain real estate 


owned by defendant; that defendant Iraudulentiy converted the 
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money tp her own use and did not deliver it to the bank. By the 
same order of court defendant's affidavit of merits wae allowed 

te stand to plaintiff's anended statement of claim. The case was 
tried before a judge and a jury and thera was a verdict and judze 
ment in defendant's faver, end plaintiff appeals. 

The court instructed tae jury orally, saying, omong 
other things, that the case wae an action ef trover and stating 
the rule of law eovering such action. Se brief kas bean filed 
on behalf of the defendant. 

Plaintify comtends that the court exred in failing to 
direct a verdiot as he requested at the cleve of ali the evidence, 
and thet the verdict and judgment ia against the manifest weight 
ef the evidence. ‘“e Have carefully censidered ali tie evidenee in 
the reeord and are of the opinion that neaituer contention of plaine 
tiff can be sustained, FPlaintisf offered svidence to the ef! ect 
that he was an attorney at law and represented David Aubin, whe 
owned a garage on South State street, Chicago, and that the garage 
Was exchanged by Rubin for a flat building owned by the defendant; 
that the garege was subject to a first mortgage of $25,000, which 
Was payable at the Yoraman Bank; thet tiere wae a second mortgage 
of $15,000 and a third mortgage of $24,140, hala by David Aubin, 
which was given to him by the defendant to evidence a part of the 
purchase price of the garage; that defendant was in default in 
Baking certain payments on the firat and segond mortgage on the 
garage, and Rubia, the owner of the third mortgage, through 
Plaintiff, his attorney, was pressing the defendant for payment 
of the first and second mortgages and that he had prepared a 
bill to foreclose the third mortgage owned by Rubin, but had held 
off the filing of the suit on the prowise ef defendant te make 


payoents on the first and second mortgages; that the deFendant 
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eslled at plaintiff's office with a check paynble to her order for 
$1,000, given to her by « tenant to who she had rented the garage 
aS payment of rent; thet the plaintiff deposited thie cheek as a 
special account; that he charged the defendant 312.50 on aecount of 
services he had rendered in preparing tue foreclosure bili, %$2.00 
being the bill of the Chicago Title & Truat socpany in writing an 
opinion ef title preparatory to the foreclosure, and that he had 
made out s cheek fer $264 to the Yeast fide Truet & Savings Bank, 
which wae a lien on the garage, and delivered it to the defendant 
for her to deliver to the Yent Gide bank; that the three items 
totalled $303.50, leaving a balonce of $21,000 - 8691.50; thet 
there was a payment due om the firet mortgage af $812.90, and 
Plaintiff told defendant that ehe must bring in 31%) in addition 
te the balance, which he held, so that the mertcuge interest note 
of $812.56 could be paid to the Foreman bank; that some time after- 
wards defendsnt brought in the data Jaaxvenail, giving it to pleine- 
tiff; that plaintiff then made out a cheek for $691,506 payable te 
Keva Smilovitch, and handed the qurrency und check to defendant 
for her to deliver to the Fareman bank in payment of the mortgage 
interest note; that ahe ieft bia office to tuke the currency and 
cheek to the Forewen tank, that whe fualled te do 86 but converted 
the money to her own use; that afterwards he personally paid the 
Foreman bank $1,075.66, by cheek, which included the $4812.50 and 
some additional amount due on the mortgage, 

The defendant testified that she delivered the $1,000 
check to plaintiff, who deducted the $308.50, and the balance wag 
retained by rlaintifY; that she afterwards called for wid obtained 
& cheek for this smount; that it was her own money and netiing was 
Said about her taking it to the Foremar bank. 

The case was submitted to the jury as one of fact on 


the controverted question, The jury found the ieeues for the 
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defendant and we think it unnecessary to anulyze the evidence in 
detail as to whether the finding of the jury is ageinest the manie 
feat weight of the evidence, tecuuse we are clearly of the opinion 
that in view or the evidenee plaintifY eould not recover because 
there was no obligation upon him to owy the Voreman bank, The 
mortgage Was on the property belonging to the defendant and it was 
her duty to pay the mortgage if she would save her oroperty., It 
Was BO part of plaintiff's duty te pay the bank. 

Plaintii? being in no way obligated to pay the money 
to the Foreman bank, the judgment of the Municipal court of 
Chicago ie affirmed. 

AV¥I MED, 


MeGurely and Katchett, JJ,, coneur, 
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WARSHALL SQUARE STATS BANK, 
a Corveration, 
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Appellee, ? . 
APPEAL FROM MUNTOIPAL 


vs. } 
COURT OF CHICAGE, 


‘: oe ia ues 
es 


TOMASZ WILCZYNSKI and JOHN REINER. 


On Appeal of TOSASZ VWILCZYR P 
Appellant, 


BR, PRESIDING JUSTICE O'CONNOR 
DELIVERED Td! OPINICH OF THS COURT. 


Plaintiff caused judgment by confersion to be entered 
on a promiasory note against tie twe defendants for $244,506, After- 
wards, on motion of Tomasz Yilezynaki, whe will hereinafter be 
called the defendant, the judgment was opened up and ie was given 
leave to defend, There was a trial before the court, the judgment 
entered by confession was confirmed, and the defendant appeals. 

The judgment by confession was entered on a promissory 
mote dated January 6, 1950, for $200, due April 7, 19350, and pay- 
able to plaintiff. The defense interposed was that about the time 
the note came due plaintiff accepted another nete in payment of 
the note in suit for the same amount, due 90 days after date, 
signed by the defendant, John Klimek, but that the defendant 
Wilezynski did not sign the second note. 

The evidence of plaintiff was to the effect that at 
the time the first note came due, the principal muker, John Klimek, 
Was not able to pay it and wanted an extension of time; that the 
Plaintiff bank agreed to extend the time for 90 days, vrovided the 
two defendants would sign the new note. Elimek signed the note and 
it was left at the bank, and there is evidence of three witnesses 
that at different times they had talked to the defendant Wilezyneki 
for the purpose of having him sign the new note; that at firet he 
agreed to sign the note, but after a time refused to do so. The 
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defendant offered some evidence frou the records of the bank tend- 
ing to show that by its records it had treated the now note as an 
asset of the bank, and contends that all of this evidence shows 
that the second note was taken in payment of the old note. 

The law ic well settied and is undisputed by the 
parties here, that whether tne first note wan paid by the taking of 
the second, was a question of fact to be determined from the evi- 
dence, and that it was a question of intention ae ta whether plain- 
tiff tock the second note in payment of the first. 

We have carefully considered all the evidence in the 
recerd, and are clearly of the opinion that the finding of the 
eourt in favor of the plaintiff, te the effect that the second 
note hed not been taken in payment of the first, is in accordance 
with the evidence, In this view, obviously we would not be war- 
ranted in disturbing the finding md Judgment, 

The defendant contends that the judgment is wrong and 
should be reversed because after the hearing of the enee, und after 
the court had announced ite decision, the defendant, by his counsel, 
requested the court to rule on certain of his objections made during 
the course of the hearing, the court having admitted certain evi- 
dence subject to defendant's objection; that the court ruled on 
these objections and thereupon the defendant asked leave to 
introduce further evidence, 

The particular complaint made is that witnesses testified on 
behalf of the plaintiff that they had talked to the defendant at 
about the time of the making of the new note, and shertly afterwards, 
requesting that he sign the second note, ant that at first he agreed 
te do so, and that defendant's counsel, after the court had ruled 
on defendant's objections, desired to.call the defendant to con- 
tradict the evidence of these witnesses. 
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The record discloses that the case went to trial en 
December 22nd; that after plaintiff hed effered its case in shief 
and the defendant had put in its defense, plaintiff introduced evi- 
Gence in rebuttal at the conclusion of which beth parties rested 
and the record discloses counsel for beth parties made their 
argument to the court; that the court had announced hie decision 
but continued the case until two days later, December 24th; on 
that date counsel for the defendant communicated with the court, 
requesting that the court rule on the objections that he had made 
during the progress of the trial, which the court agreed to de, 
and the matter was set for hearing two daye later, December 26th, 
when the court overruled eertain objections and sustained others, 
It was at that time that counsel for the defendant wanted te call 
the defendant to sontradict the testimony given by three witnesses 
on behalf of the plaintiff, as above mentioned, At that time the 
court expressly stated that “all those statenents have been made 
after the defendant rested hia case and the wourt had rendered its 
decision.” Ho objection was made when the three witnesees teati- 
fied om behalf of the defendant that their testinony was improper, 
and obvicusly their testimony was clenrly admibsible. If the dee 
fendant wished to contradict this, it was then his time to take 
the stand. It was too late after the esse had been submitted and 
after argument, and after the court had announced a decision, to 
try to re-open the case four days afterwarde and to put defendant 
on the stand. It was clearly within the diseretion of the court, 
and we think there was no abuse of that discretion under the cir- 
cumstances, ; 


The judguent of the Municipal court of Chicage is 
affirmed, 


AFYIRMED, 
MeSurely and Matchett, JJ., concur, 
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CATHERINE HARTLEY, HH] 
Defendant in Error, f} 
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ero suryhixegl Count” ae 


vs. 
RED BALL TRANSIT COMPANY, 


a Corporation, 
Plaintiff in Srror. 


BR, JUSTICE MeSURELY DELIVERED THR OPINION OF THX COURT, 


In this case plaintiff recovered a judgsient sgainat 
the defendant for $65,600 entered upon the verdict of the jury in 
an action seeking coupensation for personal injuries reeoived when 
she was struck by a wotor truck alleged te Asve been ovned and 
operated by defendant. 

August 12, 1926, at skout @:30 o'clock in the worning, 
while crossing Clark etreet, which rune nerth and south in Chicago, 
on the south crosswalk of Wilgon avenue, whieh runs east and west, 
plisintiff was struck and run down by a large moving van truck 
driven by thomas burke, who also owned it, As she approached Clark 
street she looked south and saw the truck about 150 or 178 feet 
away, coming north. She walked to the middle of the street between 
the two street car tracks on Clurk street and then saw the truck 
35 or 40 feet away, slowing down te a stop. Ghe saw a hand signalling 
from the left side of the truck, waving toward the eaet. Wilson 
avenue is a through street and all vehicles on Clurk street are 
required to stop before crossing it. She started to go east, but 
apparently the driver paid no attention to her but continued on and 
struck her when he was going ten or twelve miles an hour. 

This is the second tine this case is before us. Upon 
the prior consideration we reversed the judysent and remanded the 
Cause upon the ground, ae it seemed to us, that the case was 
improperly tried in that the trial court was not asked to construe 
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the contract between the defendant and Themas Burke, the owner and 
driver of the truck. The Supreme court in an opinion filed June 

18, 1931, has held we were in error in this respect and that the 
contract was properly subsitted to the jury for construction, citing 
Turner v,. Osgood Art Colortype Co., #223 111. 629. This latter case 
was not cited or called to our attention upen the former hearing, so 
We did not consider the rule therein stated. The Supreme court has 
remanded the cause to this court with direetions to consider other 
errors assigned and argued but not passed upon by us. 

The Supreme court epinion holds that the jury properly 
found that in the instant occurrence “Surke was the servant of de- 
fendant and not an independent contractor; also that there were no 
reversible errors in the instructions nor in the rulings on the 
admissibility of evidence. This leaves, therefore, only twe errors 
eesigned and argued upon which we are required to pass, The riret 
is the alleged improper remarks of the court during the trial. 

The plaintiff while testifying was atteupting to state 
that she saw some one at the driver's place on the truck wave hie hemi 
from the left side of the truck to the east, wiick was the direction 
in waiech plaintiff way going. The witness was demonstrating with her 
hand as to the kind of motion which was made, which descnstration 
naturally would not show in the record. ‘the court said: “Let the 
Trecord show the hand stuck out from the side ef the cab, moving in 
@ partial circulatory manner, indicating wi intention to direct the 
traffic to the east." The court was intending only to deseribe 
the motions of the witness, so that they might appear in the reeord. 
The record does not show that the court's interpretation was contrary 
to the testixeny of the witness who had sald: "The hand swung this 


way (indicating) and waved toward the esast." The court's remarks were 
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simply descriptive of the manner in whieh the witneas was waving 
her hané on the stand and could mot be underatoed as amy statement 
of fact as to the occurrence. There was no reversible error in 
the court so doing; indeed 1t wae quite proper. 

The other point which we are naeked to coneider is the 
eize of the verdict. It is argued that the amount of $65,000 ie 
excessive. “hether or not a verdict im a personal injury case is 
excessive is one of the most difficult questions fer a court of 
review to determine. Courts of review should ordinerily leave this 
to the determination of the jury «ho saw the parties and whose judg- 
ment ic fully es sound in this rwepect as that of the court of review. 
Baskaliunas v. Chicago & fs Te Re Coss 236 This App» 199, 

Counsel for plaintiff in their brief cite the injuries of 
Plaintiff in great detail, seeupying ¢ight amé a half pages, with 
apecifiec referencee to the record, The truck at the time it struck 
her was going about fifteen or eighteen miles an hour. It struck 
Plaintiff with the frent fender and carried her forward some eix 
feet, when she fell under the truck and was picked up in front of 
the left resr wheels, indicating thet the fromt left wheel had pasced 
Over her. ‘laimtiff was at the time twenty-two years of age, earning 
$1800 as agent in charge of the “levated Railroad at its “ilsen 
avenue station, in Chicego. ‘he had always been in good health 
with mo prior illmesse rom the time she wae struck, about $100 
6*clock in the morning, she was unconscious until the following 
Morning. che remained in the hospital about a week, receiving 
treatuent. She was then taken home in on ambulance, where she 
Femsined ten weeks before ehe was able to get out of bed, 21) of 
the time suffering grent pain. Yor two years and nearly nine monthe 
from the time of the secident until the time of the trial she euf- 
fered great pain in the beek of her head and cannot walk for any 


‘@istance without becoming weak and dizay. Her menstruation periods 
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stopped for about seven months and at the time of the trial haa te 
be brought on through medical sid every month. She uses a crutch 
in walking. The left leg is smaller and shorter than the other. 
The Aersay shows a definite fracture line running through the right 
parietel bone at about its center portion and indicates that this 
fesults from force or violence which cracked the bone. There is 
also an interruption in the bony continuity or a break in the bone 
in the lower or back portion of the body of the first segment of 
the sacrum. There is w lateral curvature of the spine. the Xeray 
shows a fracture line running from the upper and lateral border. 
There is a tremor of the tongue on protrusion and a trewer of the 
fingers. There was evidence of a hardening along the muscles in the 
Small of the back. The piaintiff suffers frou a swaying or Leaning 
to the left when standing ana has to be held to keep from hurting 
herself when falling. There was evidence that this cannot be con- 
trolled by the patient and that the conditions found are permanent. 
There was evidence that she has what in called retrograde amnesia, 
which means a lapse of memory of events preceding the time the 
injury was sustained, resulting from coneussion of the brain, 

Plaintiff has been transformed from a healthy, active 
young woman into a permanent invalid and cripple. While the verdict 
is very large, yet we cannot find any reasonable basis fer holding 
that the jury did not use its best judgment in arriving at the 
amount of compensation. Under such circumstances we would not be 
justified in changing it, 

Vor the reasons above indicated, we hold that the judge 


ment must be affirmed, 


AFFIRMED, 


O'Connor, P. J., aid Matchett, J., concur. 
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MR, JUSTICE MATCHRTT DELIVERED THA OPINION OF THE COURT, 


This apoeal is by defendant in a joint action rer 
rent and pessession of certain premises wherein there was a verdict 
for plaintiff on the iseue of possession and for defendant on the 
isaue of rent due, with judgment accordingly, after metions of dee 
fen4ant for a new trial and in srrest had been everruled. There 
has been no appearance in this court for plaintifi, and the record 
of 101 pages, ineluding a stenographic raport of the trial, is 
only briefly sabatracted. 

it is argued for reversal that the jury consisted of 
only eleven instead of twelve nen, as required at comnnuon law and as 
guaranteed by article 2, section 53, of the Constitution of our 
State. Cases are cited in which the opinions state that the common 
law jury should consist of twelve men, ete. (iiriga v. 2. J. 
Forsehner Contracting Co., 312 Ill. 343; Sinopoli v, Chicago Kys. 
So., 316 T1l. 609; Linka vy. Chicago Rys, Co., 319 L1l. 570.) ‘The 
record fails tw disclose, however, any objection on the part of 
defendant, and hia waiver of any objeetion to the trial of the 
@ase by eleven jurors (he having participated in the trial) must be 
implied under the inadequate abstract subuali tted, 

it is urged that the verdict for possession in favor 
of plaintiff is inconsistent with the verdict thut no rent was due, 


The demand for possession was not only for noti-payment of rent but 


Sleo for failure to repair and paint as agreed. The verdicts are 
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therefore not necessarily inconsistent. 

It is urged that ion. J, H. Clayton, the presiding 
Judge, was not in fact a judge at the time ef the trial and that 
the fudguent should be reversed for that reason. The plaetta, 
however, discloses that there was prevent, together with the elekk, 
bailiff and state's attorney, “Honorable J, 4. Clayton, Judge of 
the City Court of Johnson City, County of Williaceon, Tllinois, 
holding a branch of the dunicipal court ef Chicage at the request 
of the judges of eald Kunicipsal court." This is, we think, 
tufficient, keresver, this court will take judicial notice of 
the fact thet at the tixe of the triel Hon, J. 4. Clayton was a 
Judge of the said City court, See the epinicn in Kew York, 
Chicego & St. louis ®, R. Co. v. cajicek, general sumber 35136, 
thie day filed. 

For the reasons indicated the judwuent is affirmed, 


APFIRBED. 


O'Connor, ?. J., an¢ Mefurely, J., soneur, 
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MR. JUSTICE MATCHETT DALIVERED THE OPINION OF THE COURT, 


The railroad company filed 4 complaint in forcible 
Getainer ageinst James <ajicek. Defendant appeared, made « motion 
te quash which was denied, filed a ples, and on Getober 15, 19030, 
the case was called for trial and wae submitted te the court with- 
eut a jury. The court heard the evidence and «reuments of counsel, 
and on december 12, 1930, made 2 finding thet defendent was cuilty 
and on December 19th entered a judgment for restitution and coats. 
Defendant excepted and prayed an appesnl to the appellate court which 
Was allowed upon the filing of «= sond of §250 within five days to 
be approved by the clerk of the Circuit court, and 90 days wae allowed 
for filing a bill of exceptions. Decembero2éth thereafter an order 
Was entered extending the time 20 days in whieh to file the appeal 
bond. This time allowed is beyond the limit proscribed by statute 
for perfecting the appeal in forcible detainer caves, which ie five 
Gays. “mith-Hurd's Illinois Revised Statutes (1929) chapter 57, 
section 15. 

The record of the clerk shows a hearing wae had on January 
9, 1931, upon a motion to vacate the judgment entered lecember 19, 
ané that the matter was continued to Janusry 22 when it was again cone 
tinued to Janucry 29, on which date an order wae entered by Judge 
Caverly denying the motion. Yrom that order this appeal has been 


rs ‘perfected, 
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There is no bill of exceptions in the record and there- 
fere mo showings as to the motion to set acide the judgment or the 
grounés upon which the trial court was sacked to do ao. 

It is contented by defendant, however, that the Hon. 
Villiam 8. ‘right, by wham the judgment purports to have been 
entered, was not a judge ef the Cirewit eourt of “eck county on 
Secember 12, 1930, or om December Li, 1930, and that the purported 
judgment is void end the entry thereof a nullity for that reason 
Defendant says thet thie court will take judicial motice of the fact 
thet Judge “right was not at the tines mentioned a judge of the 
Cireuit eourt of Cook county, and that it was therefore uwineceseary 
te support the metion ey an afficawit showing that fact. 

The placita which appeare im the supplemental record 
shoves thet at the September term, 1930, of the Cirewit court of 
Ceck county, the Hon. “illiam 8. ‘right, judge of the fourth 
judicial distriet of the state of Iliimoia, was holding « branch 
ef the Cireuit court of Cook county. The placita for the December 
term of said court, 1930, iw as follows: 


“United “States of America 
State of Tllinein )Cook County 2S. 


Pleas, before the Zonorable ‘illiom 8. “right, Judge 
of the Fourth Judicial District of the “tate of Illimeis helding 
@ branch of the Cireuit Court of “ook County, at the request ef 
the judges of said Cirenit Court at a term thereof berun and 
helden at Chiengo, in the Court House im geid Coumty and State 
en the Third wonday (being she 16th day) of Decemser in the year 
of Cur Lord One Thousand Nine Mundred amd ‘hirty and of the 
ndenoe of the United States the Ome Hundred and Sifty-fifthe 


Present, Honorable “illiam 3. ‘ri 7 ef che Yourth 
Judicial District of the State of Illimoie, holding # branch 
of the Circuit Court of Cook County, ‘tate of Iliineois. 


Jehn Ae Jwanson, State’s .trorney, 
*Alidam 5D. Meyering, Sheriff. 


Thomas ©. Yallace, Clerk." 
It is the settles law of this etate that a Circuit court 
dguége ia not confined te hia own circuit and hes power upon request 
ef = resident judge to hold court in omy cireuit of the state. 


Attest: 
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(Solomon v- ©. T. & T. COs, 115 Ill. \pDe 194.) There the 
Placita shows that a judge of another circuit presided, it will be 


presumed he did so by request of a proper judge. (iets v. People, 
77 Ill. 518.) The Supreme and Appellate courte take judicial 
notice of who are judgea, their terms of  ffice, the organization og 
the courts and the jurisdiction thereof. (Vshiec v. Brackenseik, 154 
Ill. 231.) The courte also take judicial netice as to who are the 
judges of the County courte in the respective counties. (Village of 
Hins¢ale vy. Dhannon, 182 Ill. 312.) The courts of review also 
take jucicial notice as to who is the judge of a particular city 
court and of the fact that he may hold cireuit court in any of the 
circuits of the state when properly requested to do so. (Madden v. 
City of Chierzgo, 283 Ill. 165.) The courte of the Supreme and 
Appellate courts also take notice of the division of the United 
States into states and the corporate bodies inte which these different 
states are subdivided. (People vs “myder, 279 Ills 435; Vi e of 
Gatlin v. Tilton, 281 Ill. 601; Kristel ve Mich. Cemte Ne Us Cos, 
213 Ill. App. 515.) ‘They also take judicial notice of - proclamation 
of the president of the United States. (Lindelsee v. ©. Oo & Ps 
Gow, 226 Ill. App. 20.) 

Defendant says that Judge “right in fact wan not sitting an 








holding court in the Cirewit court of Cook county on Lecember 19, 1939, 
when the judgment was entered, and it hat thig court should take judicial 
Motice of that fact. As already stated, the record affirmatively 
shows thet Judge ‘right was present, and there is no bill of exceptions 
showing to the contrary. This court may and docs take judicial notice 
of the fact that Judge "right was not on the dates mentioned a judge 

of the Circuit court of Cook county, but it does not take judicial 
Motice of the fact as to the precise time at which he ceased to hold 


Court and returned to his own district. This court esn and does ~ 
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take judicial notice of the rising and the setting of the sun, but 
it cannot take judicial notice of the rising up or lying down of a 
judge of the Circuit court, Defendant cites authority to the efe 
fect that when the term of office of a judge has expired, he is 
wholly without authority or power to enter any order or judgment, 
We do not doubt it (Waite v. The People, 228 I11, 173), but the 
proposition is not controlling here, since the record affirmatively 
shows that Judge Wright at the time the judgment in question was 
entered was present by invitation of the Judges of the Circuit 
court of Cook county and holding a branch of that court in Chicago. 
What, if any, authority he might have over matters undisposed of 
in Cook county upon his return to his own district, it is therefore 
unnecessary to consider. 
The order will be affirmed, 
AFFIRMED. 


O'Connor, P. J,., and MeSurely, J., concur, 
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WILLIAM JOY, 
Defendant in Srror, 





Ve EEOR TO CIRCUIT 
UNION BANK OF CHICAGO, as 
administrator of the eatate of . 
Minnie “illiame, deceased, yc op T FS | = aL: 
Plaintiff in Error. fed Nf Foes fae VU EE 





COURT, COOK COURTY. 


BR. PRESIDING JUSTICE GRIDLEY BeLIVENCY THY OPINION OF THE COURTs 


Thies writ of error is sued out to reverse n decree of the 
circuit court, entered October 10, 1930, wherein it was adjudged 
that defendant, Union Bank of Chicsge, ae administrater of the 
estate of Minnie Williams, deceased, “pay to complainant, Villian 
Joy, the sum of $1297.53, as his half interest in the partnership 
funds on deposit in the Industrial State Benk and the Hyde Park- 
Kenwood Sational Sank, 2t the time of the deoth of Minnie ‘illiams.* 
Complainant bas neither entered his appearance nor filed « brief in 
this court. No certifiente of evidence is contained in the transcript 
of the record. 

In complainant's bill, filed Pebrusry 21, 1939, the prayer 
is that defendant, ae administrator, etc., nevount to him, etc., and 
upon the eccounting being had that it be decreed to pay to him whatever 
sum may appenr to be due to him, ete. In the bil) complainant alleged 
in substance that he, during the lifetime of liimmie “illiams and for 
two years prior to her denth, was a co-partner with her in the business 
of carrying on « rooming howe at 21 "est 47th street, Shiengo, and a 
Garage at 4527 South Yebash avenue, Chieagos thet the funds of the co- 
partnership were kept in two banks in the name of Minnie Williams, - 
one in the Industrial State Sank and the other in the Kenwood State 
Bank (consolidated with another bank under the name of Hyde ?ark~ 


Kenwood National Sank); that complainant dees not read or write and 
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fer this reason the partnership accounts were cerried in ssid banks 
im the neme of Minnie \illiams; that at the time of her death there 
was on deposit in said first named bank the sum of $1,083.93, and in 
said other named bank the sum of $1511.13; that the aggregate of said 
two deposits is $2595.06; that said co-partnership also owned two 
(2) shares of the capital stoek of onid first named bank, although the 
eertificntes of the stock were in the name of Minnie “illiames that 
when she died said stock wes turned over to the undertoker, whe buried 
her, ac security for his costs and cherges imeurred by said burials 
thet all of the moneys on «cposit in said twe banks was, at the time 
of Minnie “iliiame' death, held by her in trust for the benefit of 
both partners, and complainant had and now hue an equal one-half in- 
terest thereins and that defendant, as administrater, ete., has taken 
Pposeersion of said moneys, and seas refused upon demand to turn over to. 
Complainant any portion thereef or to account to him, eto. 

After cefendant’s plese to the bill had been overruled it 
file¢ an anewer to the bill on June 2, 1930, and the cause was put 
at issue. In the answer, after denying o11 the material allegations 
of the bill, defendant alleged thet Rinnie “illiame in her lifetime was — 
the sole owner of anid moneys on deposit in said two banks and that 
Complainant had no interest therein as a copartner or otherwines 

in the decree in question, after reciting that the cause 
Game on for hecring upon the bili, snewer and replication therets, 
@nd that evidence wou heard in open court, the court made certain 
findings of specific and ultimate facts, whieh are in substantial 
aecord with the slliegations of complainant's bill ae above set forth, 
and the court further founc that, of said aggregate sum of $2595 06, 
Om deposit in said two banke in the name of Minnie ‘illiams, "complainart 
is rightfully and equitably entitled to one-half thereof, amounting to 


$1,297.53." 
The only ground urged for a reversal of the decree is that 
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in it the court hae net found sufficient facts to sustain the 
affirmative relief granted therein. There ig no merit in the 
contention. <All necessary specific and ultimate facts to sustain 
the relief granted are set forth im the findings of the deeree. In 
Anderson v. Anderson, 539 Illes 400, 408-9. it is said: “To sustain 
im an appellate court a decree granting affirmtive relief, the party 
in whose favor it has been rendered must preserve im the record the 
evidence on which it is based er the decree mus: find the specific 
facts proved on the hearings * * It is sufficient to find the 
ultimate fects justifying the relief grantec, * * and it ta not 
Heceasery to find minutely all the subsidiary facte which tend to 
prove the ultimate fact." (See, also, Koch v. Arnold, 242 I11l. 
208, 210; chicago Title & Trust Cos ve Wards, $32 I11. 126, 131.) 
The decree of the cirouit court should be affirmed and 


it is so ordered. 
ASPIRBEL » 


Kerner and “canlan, JJ., concure 
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ALEXANDER GRANT, MILO HOPKING ) 

and IVER JOHNSON, doing business ) 

as Alexander Grant & Coe, ) 
Appellees, ! APPEAL FROM MUNICIPAL 

} 

| 





We GOURT OF CHICAGO, 


SIMPSON MOTOR COMPANY, 


a corporation, 
Appellant. 


BR. PRESIDING JUSTICS GRIDLEY DELIVSRED THE OPINION OF THR COURT. 


In a first class action to recover for accountants’ ser- 
vices rendered to defendent, there wae « trial without » jury 
resulting in the court finding the isewes in favor of plaintiffs, 
aseescing their demages at $1,107-50 and entering judgment for said 
sum against éefendant on November 265, 1950. The present appeal 
followed. 

In plaintiffs’ original etatement of claim, filed May 29, 
1950, they sought to recover the sum of {1107.50 for the “reasonable 
value* of said services, rendered in connection with an examination 
of the books and records of cefendant to determime the amount of 
certain shortages. 

In defendant's affidavit of defense, filed Jaume 27, 1930, 
and signed by Frank fi. Meace, then ite president, it is denied that 
Plaintiffs rendered any services to defendamt at its request, and it 
is alleged that plaintiffo never presented to defendant a report of 
its exeminations that if euch examination wae made as claimed, “it 
Was made solely at the requent of one Franz HK. Lauder, an employee of 
¢efendant, and for his individus] benefit and not for the use and 
Denefit ef defendants" and thet said Lauder, as such employee, was 
mot authorized by defendant to engage the services of plaintiffs. 


On the issues thus made the cause came on for trial on 
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Bovember 12, 1936, and plaintiffs, in addition te introducing 
eertain documentary evidence, cnliled as witnesses enid Lauder, two 
of the plaintiffs (Grant and Johnson) and ¢. J. Hauck, a senior 
accountant employee by plaintiffs. “sid Mesce sleo testified, being 
called as plaintiffs’ witness under section 35 of the Municipal Court 
act. At the conclusion of plaintiffs’ ovidence defendant's motion 
for a finding in tts favor was denied. Thereupon, om plaintiffs’ 
motion, they were given leave to file instanter an amended statement 
of claim and cefendant within ten days a new affidavit of defense, 
and the further trial was ordered continued until Jovember 25, 1930. 
In the amended etatement of claim plaintiffs alieged in 
substance that on lecember 12, 1929, they mace on oral agreement with 
defendant whereby it employed them “to make an examination of ite 
books of account and records, particularly as to the hiémesty of one 
of its employees and the account of a salesman in charge of its used 
Gar departments” that it woe egreed thet defendant would pay te plain- 
tiffs 925 per dey for the services of senior accountants, $15 per day 
for junior accountants, and $50 per day for exch partner's time in 
connection with the examination, “payment to be made on acoount from 
time to time as the work progrensed;" that in pursuance of the agree- 
ment they made on examination of the books, ¢tc., and had numerous con- 
ferences vith officers and directors of defendant relative thereto; 
thet in making the examination and having said conferences they con- 
sumed time ae follows: partners’ time 6-1/8 days; senior accountants' 
time, 26-4/3 days, and junior accountants’ time, 9-2/8 days; that at 
said agreed prices the services were of the total value or amount of 
$1107.50; thot during the examination they ¢iscovered shortages in 
excess of $3,800 and, as a result, defendant collected $2000 froma 
Bonding company; thot efter they had continued their exomination 
Watil about January 17, 1930, they demanded a payment on account for 


eaid services but ¢efendant refused to make any payment and etill 
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refuses, enc that defendant is indebted to plaintiffs in enid cum 
ef ©1107.50. 

The amendec affidavit of defense is proctieslly the 
geome ag defendant's original affidavit of merito with the addition 
that it is slleged that plaintiffs’ services «ers of no value to 
éefendant. 

On the resumption of the trial of November 25, 1930, 
defendant called ac witnesses said Prank MN. Mesee (who firet became 
connected with defendant company in Pebruary, 1930, and was elected 
president in June, 1930), and Dr. H. 3. Langsdale (who was « director 
and vice-president of defendant in January, 1930, and pricr thereto.) 
Defendant alse introduced in evidence the corporstion's by-laws and 
the records of certain meetings of ite directors prior to January, 
1950. 

The main contention of counsel for defendant is that the 
finding sand jucgment are against the manifest weight of the evidence. 
After reviewing the abstract and part of the transcript of the record, 
we are unable to sgree with the contention. ‘“e think thet all the 
Material allegutions of plaintiffs' amended atatement of claim were 
proved by «a preponderance of the evidence. The following facte in 
Substance were ¢isclosed upon the trial: Im the latter part of the 
yeer 1929, defendant wac engaged im an automobile business at 2107 
Irving Park Boulevard, Uhicnago. here were three directors, John A. 
Simpson, Dr. Hi. B. Langedale and Franz i. Lauder. Jimpsen was 
president, langsdale vice-president and Lauder secretary and treagurers 
Lauder was also the general manager. He had been connected with 
the company in different capacities for avout six years. On 
December 1, 1929, “impcon was incapacitated by ilinese from performing 
his duties as president at the company's office, and Langsdales, a 
physician and surgeon by profession, wae only there oceasionallye 
Defendant's business affairs then were managed almost exclusively by 
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Leuders He discovered certain irregulcrities in the books, etae, 

and determined that an audit should be mace by outside accountants. 

He went to a hospital, where -impson then was, sud adviweed him of the 
situation, and wae directed by Jimpeun to cuploy accountants and have 
the audit made. He also informed Dre Langadale of his discoveries. 

On December 12, 1929, he calle: at plaintiffs’ office, saw Grant and 
Jehnson, informed them of the situation and plaintiffs agreed to make 
the requested examination and sudit upom the terms ase above stated in 
Plaintiffs’ amendec statement of claim. On the following day they 

pent tro accountants, a senior and a junior, te defendant's office and 
the work wae commenced and continued until about January 17, 1920. 
During this period Lauder and others had varioux conferences with 
Grant, Johnson anc the senior secoumtant, Hauck. ‘2 the reeult of the 
examination various irregularities were digcevered, including a short- 
age of $3,878, occasioned by eubezzlementea of defendant's bookkeeper, 
Aendt, who, by affidavit dated January 16, 1930, comfesaed the some. 
Thereafter defendant received the sum of $2,000 on a fidelity bond 
written by a bonding company. ‘bout this time friction developed among 
the directere and officers of defendant, and Lauder, on January 13, 
1930, severed all official connection with ¢efendont and ecaned to act 
ae general managers On January 17, 1930, plaintiffs, by Johnson, wrote 
amd delivered a letter to defendant for “Attention of John A. Simpson.” 
In the letter was outlined the work which had thue far been performed by 
Plaintiffs and the results thereof. It concluded with the demand that 
“we be paid for our services to date or obtain a guaranty of the 
account." efendant did not then pay te plaintiffs anything on 
Sccount of the services rendered, nor did it give any guaranty of 
payment, and plaintiffs ceased further work. Ne formal written report 
of the incompleted examination or audit of defendant's books, etee, 
@ver was presented to it. About February 106, 1930, Frank H. Mesee 
Decame secretary and treasurer of defendant and at once assumed the 


active management of its business affairs. fter Simpson's death he 
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became president in June, 1930. The Sestimony of Grant, Johnson 
and Hauck, plaintiffs' witnesses, disclosed thet the time expended 
im the work of examining defendant's books, ete., was as atated in 
the smended statement of claim. Their testimony in some particulars 
Was corroboratec by certain “working papera,* consinting of 129 pages, 
fatrocuced in evidence, and said testimony wee not Gisputed. Hauek 
further testified that om March 12, 1930, he delivered to Mesee cere 
tains papers which hac been used in connection with seid exemine tion 
amc sudit, the return of which defendant had Cemendeds; that ct that 
time Hauck asked Neves when pleaintiffs' bill fer their services would 
be paid, and that iesee replied thet defendant “was now doing more 
business, that it was getting owt of the hole and that as soon as 
possible the bill would be paid." Mesce denied waking any such state- 
ment or that he had ever promised paywent by defendant of plaintiffs! 
account. 

Lefendant's counsel further contend that the jue gsent 
should be reversec, (1) because plaintiffs failec te prove the 
Making of any agreement by a duly authorised agent of defendant; 
(2) because plaintiffs failed io prove the full performance of the 
Contract, and (3) because auch services as plaintiffs rendered te 
defendant were of no value to it. ach and ali of theve contentions, 
im our opinion, are without substantial merit. to the first com- 
tention it appears that the agreement for the examination and audit 
was mace by Lauder, acting for defendant, at o time when he was the 
Generali manager of its business offairs. As euch general manager he 
ha¢ outhority to employ plaintiffs and to muke the said agreement with 
them on behalf of defendant. (3 Wletcher's Cyc. Sorps See. 2104.) 
Yurthermore, it appears that before he made the agreement he consulted 
Gefendont's president, who was then ill and in « hoepital, ond obtained 
his verbal suthorization to employ accountants for the purpose of having 


®M @xamination and audit of cefendant's books, etc, Made. In Rosehill 
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Semetery Co. xs Dempster, 223 Ill. S67, S78, it Lu said that the 

rule “is now firmly established that an agent of a corperstion ena 

be appointed by parol for any proper corporate purpose, and the acts 
of sgenta thus appointed within the cenere). scope of their euthority 
are binding upon the cerporstion, and all services rendered or bene- 
fits conferred at the requent of ite scents raise am implied promise, 
$0 enforce which an action is maintesinable against the corporstion.” 
As to the second econteation, while it is true that pinintiff did net 
fully complete their examination and eudit, it apptate thet the agreee 
ment wee thet they should be paid om aecount from time te time at the 
stipulated per diem rates, and thet efter Plaintiffs had performed 
much werk their cemend for a payment on AGCOUNL wae refused. Henee, 
@efendent having first brenched the agreement, plaintiffs were justi- 
fied in censinz to do any further work thereunder. Furthermore, it 

ie the lew thet “where the pert performance of a contract Has been 
beneficial to the other party, and he how accepted ond retained the 
denefits thereof, the party partially performing is entitled te recover 
either the reszonable value of wuch performance, or the contract price 
bre tanto, subject to the reciproesl right of the other party to ree 
Soup such dsusges = he has suffered from the failure of plaintiff te 
fully perform, or to recover ouch domages in a separate action.” (13 
Soxpue Juric, sec. 787, ps 6934 Turner y, Goodman, 90 Ill. App. 339, 
S42-5$ Spiro ve Cable, 248 Ill. App. 343, 548-0.) As to the third 
contention it eppears frem the uncontradicted tectimony that one of 





the results of plaintiffs’ examination and sudit was that it was éis- 
Covered that <efendant's bookkeeper had embezsled moneys of defendant 
to the extent of over $3800, and that a bonding company, on ite 
fidelity bond written for defendant's benefit, had paid to it the 
sun of $2,000, 

‘md we do not think that the trial court committed error 
im refucing to admit in evidence a certified copy of acertain bill 
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in chaneery which paid Lauder had filed in the cireutt court against 
defendant and others shortly after he left cefendant's employ as 
general manager. Defendant's counsel state im their brief here filed 
that said instrument wag offered “for the purpose of showing his feel- 
ings towards defendant and, therefore, directly affected hig 
eredibility es ea witness." It had no tentiency to impeach the tertie 
mony which Leuder gave upon the trial of the inatant case, 

The judgment of the municipal court agoimet defendent should 
be affirmed and it is so ordered. 

APF IRMEDe 


Kerner and Jcanlan, JJe, conecure 
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ELI WRINSTEIN, a minor, by 
Sam Yeinstein, Kis father and 
next friend, 


C 





Appellee, APFRAL FROM CIRCUIT 


v. COURT, COOK COUNTY. 


CITY OF CHICAGO, s municipal 
corporation, 


RF i eet el ge Tiel” i i Mi Sep 


Aa . a 
Appellant. aii iti fae UY L 


MR. PRESIDING JUSTICT GRIDLEY DELIVERED THK OPINION OF THE COURT. 


On the afterncoon of June 4, 1927, plaintiff, « minor, 
about 12 years of sge, wae welking northerly on, or “skipping 
along,” the pudlic sidewalk on the enst side of Turner avenue (a 
morth ané south street), nesr Souglas Soulevard, in the City of 
Chiesgo, when he stepped into, or tripped beeause of, a large hole 
or vreak in the sidewalk, causing Kim to fall and euffer a comminuted 
fracture of his left arm, nenr the elbow. “t tne time he wes in the 
exercise of such sare and caution as boys of hia age, experience and 
intelligence usually exereise under similer circumstances. He waa 
taken to a hoepital and there, and afterwards at his home, r «ceived 
proper medical trentmwent. The charge in the declaration, to whieh 
the City filed a ples of the general iacie, ie to the effect that 
the City had negligently permitted the iole or break in the sidewalk 
to remain for several yeers, and thet it had constructive notice of 
its defective and dangerous condition. This charge was sufficiently 
proved by the testimony of numerous witnesses for plaintiff, civen 
upon the trial in November, 1930, and the city ¢1d not introduce any 
evidence to the contrary. 4g to plaintiff's injuries the testimony 
of his witnesses disclosed that they were of « serious and permanent 


character. me of his mecical witnesses testified in substanee **-* 
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the arm woule never be nermel and thet there always would be a con- 
siderable limitation in ite use. The jury returned a verdict for 
plaintiff in the sum of $3,500, and the court entered judgment in 
that eum against the City. 

After reviewing the present tranecript we are of the opinion 
that the judgment should be affirmed. Counsel for the City de not 
here argue that the verdict is excessive. ‘heir principal contentions 
are (a) that the negligence of the City as charged was not proven; (b) 
that the court erred in sdmitting in evidence certain photographs 
offered by plaintiff of the place of the aecident; and (c) that plain- 
_tiff's testimony was unworthy of belief because he falwely teutified 
that since the accident he had been unable to play basket ball or other 
games «s formerly. ‘“e do not think there ig any merit in the first 
two contentions. As to the last, while certain of the City's witnesses 
Contredictesd plaintiff's testimony as to his said inability, xinee the 
accident, to play at the games mentioned, the credibility of his entire 
testimony was for the jury to determine. 

The judgment is affirmed. 

AVTIRMED. 


Kerner and Seanlan, JJ., coneure 
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MIDVESTERN TOOL, 
& corporation, f 
ASPA PROM MUNICIPAL 


Appellee, 
Ve GOUKT OF CHICAGO. 
DROLL PATENTS pe sale eect oa . Nt 
Appellant. Pad OZ iA. G 5) 1 


MR. PRESIDING JUSTICS GRIDLEY DELIVERED THE GFINION OF THE covRT. 


In a firat clase action im agsumpsit, based upon defend- 
ant's unwarranted cancellation of a contract aw claimed and commenced 
Mareh 20, 1950, and tried without a jury in December, 1930, the 
court found the issues in plaintiff's favor, assessed its damages 
at $2,398.90, and entered judgment against defendant in that amount. 
The present appeal followed. 

in the year 1929, and prior thereto, plaintiff operated 
a machine chop in Chicago, and cefendant was engaged, slso in 
Chieago, in the manufacture snd sale of machinery and especially 
of a machine for the putting of « roll edge on maitresses. Yor 
several years, at intervals, plaintiff had manufectured for cefendant 
Certain parts for said wachine. ‘Se “+ Swensen and Senjamin Berneten 
were, respectively, president and vice president of plaintiff, and 
J. ®. Droll and D. %. Haigh were, respectively, president and 
secretary of defendant. 

Plaintiff alleged in ites statement of claim that about 
May 13, 1929, defendant requested it to furnish quotations on 
certain complete needles for defendant's Yodel DP machine, which 
Tequest resulted in defendant's verbal order on July 16, 1929, and 
Plaintiff's written confirmation of the onme, dated July 13, 19295 
and that said written confirmation, in the form of a letter addressed 


_ te defendant ané¢ signed by plaintiff, by seid Bernsten, is as 
fellows: 
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“Senfirming conversation with Mr. Drell we have entered 
your orcer for 5,009 complete nesélsa ot a price of 51-90 ench 
ith an option of 5,000 more needle » ‘ or complete need 
it seaizegs price to be determinee om the completion of the firs 
et oo »-00 complete needles. 
We have ordered the needle wire sufficient for ea 
and it is understood that in the event that this material 
e not used for the second let of needles, this stock is to become 


your property at our ecoct price. 


This needle wire as we adviaed i C) and yore 
° t and we are advised it wili take approximately 60 to 
ays to manufxcture and celiver te Chicsgo and we expect to 
deliver at least 500 needles within 1 month after ar:ivel of needle 


Se wish that you weuld look up all of the teole that ve 
delivered to you that were used on the first let of these needles 
which we made for youe Get theee fixtures together and we will 
send for them and go over them carefully to see what tools can be 
used on thie order. ve would like to have you confirm this order 
in your regular way." 


Plaintiff further alleged that /July 18, 1929, it caused a 
enable meseage to be sent to “nglandc ordering the neceseary needle 
wire; that on July 19th, defendant delivered to it the teols referred 
tes; and that om August 6, 1929, a further written contract was entered 
inte between the parties, enlarging the contract alrendy entered inte 
with blue print directions, as follows? 


"Chicago, auguat 6, 1929. 

Midwestern fool Coe, 

Chieage, lliinois. 

Se hereby place with you our order No. 9827 gob, Sanu Bese hee 

@ach completely assembled ready for use in our »roell “ell hedge Machine, 
Model D, said needles te be manufactured by you and delivered to us in 
accordance with the folicwing specificstions, and under the following 
terme: 


1. Said needles are to be wanufactured accord 


delivered to you by us, an préing te be 
f gai eg » whieh said blue prints ar 
° *d3 te 5 307, inclusive. * * 


2. Delivery of said needles to be az followns 
500 within four the recei 


Reedles per month until the full smount has been delivered, beginning 


sme_ponth_after delivery of first-S00 pecdlene 
+ '@ agree to pay you for exch needle completely asseubled, 


$1.90, payment to be made to you on the 10th of ench month for all 
Meedles delivered and naceepted in the preceding monthe 

4. It is understood that you have ordered sufficient wire 
for » and in the event that mo further orders are 
rece rom us, we agree to purehare from you the unused materia 
@t the purchase price. 
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5S. It is understood that you are to furnish all the 
mecessary tools, dies, jigs, etc., necessary for manufacturing» 
and we are to deliver to you all teols which are our property and 
which were useé by you in making up the previous lot of needles, 
these to be returned to us after Seapletion ef the order. Any 
additional dies that may be required are to be furnished by you 
at your expense. 


6. It is further understood that time is of the essence 
of this contract. 

Your signature under the words: ‘Agreed to and Accepted’ 
will constitute this a contract with us. 

(Signed) Droll Patents Corporation 
by J. Ye broll, Presa. 
Agreed to and Aecepted this 6th day of 
August, 1929. 

(eigned) Se Re Swensen, Pres.* 

Plaintiff further alleged that upon the delivery of anid 
tools it immediately ordered all materials necensary te carry out said 
contract, anc began the sanufacture of necessary toola, dies, ates, 
and thet eald *nglish needle wire, cabled for ae aforesnid, arrived 
and was received and paid for by plaintiff on November 19, 1929. 

Plaintiff further alleged that on July 31, 1929, defendant 
by telephone ordered of it 5,000 needles to be made of domestic needle 
wire (Halcomb steel), and that om the same day, plaintiff by telegram 
ordered gaid comeatic wire from *yracuse, Hew York. 

Plaintiff further alleged that on September 17, 1929, defende- 
ant telephoned to it a rush order for *500 needle shafts only,” to be 
“rum through at the earliest possible moment on an overtime basis, - 
price to be determineé later,” which order plaintiff! confirmed by 
_ Letter, dated September 19th. (Confirmatory letter set out in full); 
that it immedietely commenced work on the performance of said order, 
and on October 29th completed the manufacture and delivery of aaid 500 
needle shafts, which defendant paid for; thet thereafter it eontinued 
the manufacture and delivery of needles and needle shafts, sade of 
Gomestic needle wire; and that it made the following deliveries to 
Gefendant: October 30th, 25 needle shafts; October Slat, 25 needle 


shafte; November 7th, 100 needle shafts; November Sth, 26 complete 


Reedles; Sovember 12th, 38 complete needles; anc that of these last 
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mentioned deliveries defendant only paid for enid 38 complete 
needles. 

Plaintiff further alleged thet on Sovember 13, 1929, 
defendant, by its letter, by J. ~. broll, Pres., cancelled the con- 
tract of August 6, 1929, and verbally informed plaintiff's agent 
that it would not have anything further to de with pleintilrfr or ite 
needle wire, and that said written eaneellation is ae follows: 

"Chieago, November 13, 1929. 


Midwestern Tool Coc, 
Chiengo, Illinois. 


Under date of August 6, 1929, we placed with you an order 
for 5,000 needles, * * . ‘The contract called for the delivery 
of 50° to 60° needles a month beginning within four weeks from 
t of receipt . The material referred to in 

contract was received by you on or prior to August 27, 1929. 
Under the terms of the contracts you were to have delivered to 
us 500 needles by October 27th. The contract also stated that 
time was the essence of the contract. 4 * 

You have delivered to us under this contract 100 needle 
shafts only on the 7th day of November, 1929, amd 26 complete 
needles. The 26 complete needles we have had to reject and these 
were on November 12 replaced by a shipment of 38 complete needles 
which are also not correct but which we are trying to make over 
suitable for our use. It is therefore apperent that you can not 
carry out the terms of your contract and on account of your breach 

this contract, we hereby cance] g:id order and shall held you 
Tespons e for damages for failure te live up to the terms of 
this contract.” 


Plaintiff further alleged up to the time of the receipt 
of said cancellation letter it had expended large sume of money for 
"labor, waterials and werehandise necessary in the performance by it 
of the several contr-cta," and thet six days later said ‘nglish needle 
wire arrived ard wes paid for by it. (Here is set forth an itemized 
statement of esid expenses, including the price paid for said nglish 
needle wire, ag: regating $5,065.32). snd plaintiff further alleged 


thet the prices paid for said items of materials were the r ensonable 
and customary prices for like materials at Chieago during the year 
1929; that the some is true es to the prices paid for said labor; and 
that "by reason of defendant's cancellation of said several con- 


tracts" plaintiff has suffered a lose of §5,065.32, which sum defend- 
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ant, although often requested, has refused te pay. 
In defendant's affidavit of merits, sworn te by De 3. 
Haigh, its secretary, it admits that abeut May 15, 1929, it requested 
Plaintiff to furnish quotations on certain complete needles as alleged, 
but demies that it gave any verbal or written order for the manufacture 
of needles prior to August 6ths acmite that “10 received plaintirg£'s 
offer in writing, dated July 13, 1929," but denies that it confirmed 
this offer; alleges that said eontract of August 6, 1929, “was the 
only contract between plaintiff and defendant; neither admits nor 
genies that on July 18th plain irr by cable orderwd any needle wire 
from inglanc, or that plaintirr reocived any imported needle wire on 
Bovember 19, 1929, as alleged, and domends ettict proof thereof; 
admits thet pleintirr, “preparatory to the Carrying out of the cone 
tract of August 6th," did order needle wire “from some company in the 
United Statea;" gileges that the needle vire, so ordered, was received 
by plaintiff on or before August 27, 1929, and that, under said suguat 
6th contract, plaintiff “wag required to deliver 506 needles, ench 
completely cssemblec, * * and manufactured in accordance with the 
specifiestions stated in said contract, within four weeks from the 
Teceipt of the needle wire, to wit, within four weeks from Auguet 27, 
19295" alleges that plaintiff “failed to deliver 500 needles, or ony 
Reedles whatsoever, within the four weeks ending September 27, 19293" 
‘Alleges that plaintiff “also failed to deliver the 690 or 600 needles 
* * required by the terms of anid contract, during the month beginning 
‘Beptember 27th, and ending Oetoder 27th. 19295" alleges that “up te 
ember 15, 1929, the date eaid contract was cancelled by cefendant 
2 plaintiff hed only 







ivered 34 complete necdles;" alleges thet plaintiff knew that the 
es were for use in defendant's machines and that it wee imperative 


t plaintiff comply with the terms of said contract; admite that 
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plaintiff, between Setober Oth «nd Toverber 7th, 1989, delivered 
150 needle shafts; alleges thet the 2¢ complete needles, delivered 
on November Sth, were rejected by cefendant, “as not being made in 
accerdeance with the sample and specifientions," and returmed to 
plaintiff; admits that om September 17, 1929, it placed with plaintif?: 
an extra order for 500 needle shattea, to be paid for en a time and 
Material basis, an¢ that anid order was completed by plaintiff and 
paid for by defendants; denies that plaintiff expended for labor, 
materials and merchandise, necessary in the performance of said con- 
trect, the sums of money aw sllegeds and centes that slaintirf 
suffered a logs of 5,065.32, by reneon of the eanecellation of enaid 
contract, or th t cdefenceant ie liable to plaintiff in that sum or 
any sum. 

On the trisl the parties stipulated and agreed in substance 
that the aggregate oameunt of money expended by plaintiff for labor, 
materials and merchandise, necessary for the performance by it ef said 
contract, wes 92,393.90, and that if it was entitled to recover any 
sum from defendant in the present action as damages, anid amount was 
the correct smount. On the trial, also, considerable oral and 
Gocumentary evidence was introduced by the parties. “Gwensen and 
Bernatein testified at length for pleintiff and Proll and Haigh for 
defendant. 

In urging the reversal of the judgment defendant's counsel 
@ontend (1) that the evidence shows that plaintiff wae in éefeult in 
failing to manufscture and deliver sufficient quantities of complete 
Reedles within the times required by the contract of August ¢, 1929, 
and, hence, defendant wae fully justified im cancelling eaid contract 
by its letter to plaintiff of November 13, 1929, and (2) that plain- 


tiff, being in such¢ efnult, cannot under the law recover any damages 


ef defendant. Plaintiff's counsel, on the'contrary, contend (1) 


that the evidence shows that when cefendamt cancelle: said contract 
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plaintiff was not in default under ite terms or in default on any 
other of its contracts with defendant, and (2) that, defendant 

having unlawfully cancelled said contract and having repudiated all 
contracts with plaintiff, plaintiff is entitled under the law to 
recover for its expensee in preparation for fulfilling said contracts 
and for its labor actually performed on uncompleted needles made under 
the domestic wire order. After earefully considering the pleadings, 
the terms of the contract of suguet 6, 1929, and the entire evidence, 
we are of the opinion thet the contentions of defendant's counsel are 
without merit, thet those of plaintiff's counsel have substantial 
merit, and that the jucgment appealed from should be affirmed. 

It is clear from plaintiff's letter of July 14, 1929, 
confirming defendant's verbel order for the original 5,000 complete 
needles, that the agreement wae that the needles were to be manu- 
factured by plaintiff from imported wire, and that the delivery of 
the first 500 needles should be “within one month after the arrival" 
of said imported wire. It is also clear from the language ef the 
formal contract, subsequently executed by the parties on August 6, 
1929, that the agreement aa to the kind of needle wire and the time 
of Gelivery of the first 506 needles, “completely agcembled," was not 
substentially changed. Im paragraph 1 of said contract it is provided 
thet the needles were to be manufactured "according to the sample 
needle" delivered to plaintiff, and the evidenee shows that sanaid 
sample needle submitted by defendant was made of “nglieh wire. In 
paragraph 1, also, it is provided that said needles were to be 
manufactured “according to the blueprints fer the perte of said 
meedles.” These blueprints were admitted in evidence se plaintiff's 
exhibite 4 to ll, and 14 to 18. On Exhibit 5, in the lower right 
hand corner, are the words "Znglish Needle Wire, Harden & Draw," 
and on exhibit 16 are the same words. In paragraph 2 of said con- 


tract it is provided that "delivery of saié weedles to be ae follows’ 
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$00 within four weeks from the receipt of materials" and the 
uncontradicted evidence shows that plaintiff did not receive the 
English necdle wire, which it had cabled an order for on July 15, 
i929, until eix days after defendant had cancelled the contract 
by ite letter of November 13, 1929. It also appears from a pre- 
ponderance of the evidence that about the time of the execution 
of said contract of August 6, 1929, defendant gave to plaintiff 
a verbal order for additional needles to be made of domestic wire, 
without definite stipulations as to time of delivery, which order 
Plaintiff sccepted and commenced performance thereof; and thet such 
neecles as were delivered to defendant prior to November 13, 1929, 
were mace of domestic wire and had nothing to do with said contract 
of August 6, 1029. It further appeare from the uncontradicted evi- 
denee that in September, 1929, defendant gave to plaintiff a rush 
order for 500 needle shafte, te be mace of domegtie wire and on an 
overtime basis, whieh order plaintiff accepted, performed, delivered 
the shafts, and received its pay therefor. This order, also, had 
nothing to do with said contract of Auguet 6, 1929. 

Ag to plaintiff's right, under the law and the evidence, 
te recover the damages as assessed by the court by virtue of the 
stipulation above mentioned, we refer to the holdings in the following 
Casess Linke Shore, etes Re Soe ve Kichards, 152 Tlle 59, 30; Southern 
Pacific Co. v» smerionn ell Works, 172 111+ 9, 11-123 Kenwood Bridge 
fo. y+ Dunderdale, 50 Ill. App. 581, 543; orthington & Co. vs Gviny 
119 Ala. 44, 513 Cederberg v- Robison, 100 Calif. 93, 97, 


The judgment of the municipal court should be affirmed and 


it is so ordered. APPIRMED. 


Kerner and Seanlan, JJ., coneure 
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MRe PRESIDING JUSTICE GRIDLEY YoLIV’RS: THE OPINION OF THE COURT. 


On June 25, 1929, plaintifs commenced an action in replevin 
againet Claude §. Norris and other defendants to recover the possession 
of certain ceseribe¢ furniture. The writ was returned unexeeuted by 
the bailiff and the action was changed to trover. ‘ubsequently there 
wae a dismissal ae to wnid other defendants. in its amenéed statement 
of claim, filed Sctober 27, 1929, plaintiff alleged thet on November 
6, 1928, it sold amd delivere’ to Morris (hereimafter referred te as 
@efendant) the furniture in cuestion for the eum of $600, upen which 
defendant then paid 200; end thet to secure the puynent of the balance 
of the purchase price defendant executed und delivered to plaintiff 
@ contract of conditional enle (copy attached aud marked exhibit A) 

‘wherein it wae provided thst the title to the furmiture should be and 
Pewain in plaintiff until the total purches¢e price had veen paid, » 
whieh was “to be paid in thirty (30) equal monthly instalimente." (The 
copy of said contract, 20 attoched, does not oo provide, but utates 
"1/4 cash - balanee 30 months." ) Plaintiff further slieged that on 
December ¢, 1928, defendant defaulted in the payment of the monthly 
inetaliment “due and payable on enid date," and thereupon plaintiff, 
im pursuance of the terms of said contract, “became entitled to the 
Possession" of ssid furniture; anc that defendant, although often re- 
“quested, has refused to allow olaintiff to recover and repossess the 


ture and has converted the same to his own use, In defendant's 
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affidavit of merits, while admitting the purchase of the furniture 
under said contract and making the down payment of $200, he denied 
that the contract proviced that the balance of the purehase price 
wee to be paid “in thirty equal menthly inetsllments3" denied that 
he wee in default in emy manner on said contract; and dented that 
plaintirf wee entitled to the possession of the furniture. On 
the issues thus fermed the enuse vas tried before a jury on November 
3, 1930, during which ewe witnesses gave tectimony in plaintiff's 
behalf, and cefendant and one witness for him also testified. Certain 
documentary evicence waa introduced, inclucing the anid contract, 
signed by defendant on Novewber 6, 1928, and conteining sealed clause 
"1/4 cash - belanee 3° months.” The jury returned a verdict finding 
@efenéant guilty in manner and form ae charged in plaintiff's amended 
statement cf cleim and ascesuing plaintiff's demages at $600 in tort. 
Judguent was entereé upon the verdict in said sum against defendant 
and he appealede 

Several contentions sre mace by counsel for defendant as 
@reuscs for a reversal of the jucgment. %@ think it clear that the 
words “‘oulance 30 montag* mean that the balance ((600) of the purchase 
price for the furniture (sold and delivered to defendant on November 
6, 1923) wae not to be paid until 30 months after thit date, or May 
6, 1951. There is nothing ambiguous in the Innguage. Neither when 
the present action was cousienced om June 25, 1929, nor whem plaintiff 
filed ite auended statement of elaim in trover on October 27, 193%, 
Was the balance of the debt ($600) due under anid conditional eale 
contract. And on neither of seid last meniionec dates could it be 
Conri¢ered that defendant wae guilty of on uGlawful conversion of the 
G00ds as cherged. And ve think thot the court, in view of the plain 
provisions of the contract, committec reversible error in allowing one 


of plaintiff's witnesses, Louis Itshokin (secretary of plaintiff and 


oxudinawt oa? te seamexuy a9 guts thats Witdw atlcon to oF 
botnod otf «O86 to saem~ng ered ed yattNd nee doatenes haw 4 ae 
seirg sucletag otf Ie oomeled add seat bobivere donuenoe re . = 
dacs Selne> “{etnowilesent (iMenom Laupe yichts ak! oteg of oF ‘vow 
taxa poles’ bate pdoanines Sieg mo tommac vam wf Sivgatod ak ge oi : 
as sorud batt vid Te MOieneneng oid OF bELIEIne aaw Dikembad 
rodunvor HO YUN, « ero'ted ned ane geees ols ‘Voureet anad sewsal od’ 
e'tikestels al wieatiend eran agaaens be ont so babe aaited 08eL : 
wbadted \hebtticed eats mtd vet evonthy seo tue dnwdaeto daa yThated 
oo gdeetteoe Blae oie snPletent , besweuiet war sensbive Utadweew20o "4 
) oenade bhew gutatedinos Mwy ROCE .9 CodesveU ne Inotwstad yo Bemghe” 
| gubtalt ¢oliver 2 dewmeron yay at? “vite OT eomaind™~ deda BYE” 
bebnewe AMMoateky at Hoysace oa wtdT bad Tattoo WILT) tdamde 
69400 HE ORS Fa wiqenes o EYP Heba sy patioaseus ‘bea wtats te Sons 7 
dmebrwie % ents woe hoa Mf FoLbuev «ad moaw erode aes 101g 
os tas bitated cot silesanastel yo ehem one ann. éaediion te. NG nf oe 
“get? “Bod? aapko si dabas oF damage, act te kanteves od 202 | at 
| eeeneeg and te (0033) @8msled ads done awe “enemas 8e omatae™ b 


‘ 

































: xodney ov #0 beniiiiitbhe ov benevikeh bas eden) eausercui ods Loo 
Yel x6 yednd yote 260% asidnom Cf Lien bhaq “ ‘ot ‘tom acu (sex 

Bone, KE Ay 
wadtw fokdtGl .egeuptel old nl avoryiéme anbaeon od ved? bape 


eh BR 


Ptidénialy trade com QHer 282 ony sad Sansiomans sae not don sua org a 
ie 


bie hae (Spi 
,O2E Ve Yedadse ae tevend al whato te énomesade pohusne eat Let 

ae ae ‘oo Py 
dies LincPdisdeo Bisa vote oud (oaag) | ddob bat we soaages ad. 


ed 42 Bkieo nete6 Sonelinex send bisa Ye pada tue me "pera. ‘beam 
mf aus LH pete ‘mua f. 
etd “to adheravneo Lutwnkan te to Lins » eae dmennoteo eee 


Fe ne ae ee EE ngs ae a 


Me ake ‘?: Bi 
“hece dilemtosg 3 Yo yxadsre8s). ubvodeed adwet csvenonsiy aft, 
, e HinAd EY re ve ; ERED wnt | 


ba 


-3- 


im eharge of sales and credits), to express his opinion, over 
defendant's objection, thet the words “balance 30 months" mean 
“balance to be paid in thirty equal monthly paynents.“ 

fhe jJuéguwent of the municipal ceurt is reversed and 


the enuce x etanded. 
EFEVERSED ARD RhEMAKTED, 


Kerner anc Scanlan, dJe» concure 
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BELMONT LUMBET COMPARY, 





@ corporntion, > jaw rs 
Compleimant and Appellee, } ») od 2 
ve o 
WILLIAM MILLER at ales 
Lefendants. CIRCUIT COURT, 





COOK COUNTY. 
WILLIAM MILLOSR and WIsosA MILLER, 
Appellants. 


MRe PRESIDING JUSTICE GRIDLEY DiLIVERED THE OPINIGN OF THE COURT. 


On October 8, 1929, complainant “Siled s bill te forcclose 
a mechanic's lien on improved property, owned by “illiam Miller and 
Priedea Miller, his wife, and known se 26423 - 74th Court, “luwood 
Park, Illinois. After the ceuce wie at ineue it was referred to a 
manter in chancery and on Sctober 23, 195°, he filed hia repors 
(together with a transeript of the evidence taken om the several 
hearings before him) recommending the entry of » deerce for a 
mechanic's lien againat the tillers in the sum of 7527.32, together 
with interest, costs, etc. ‘mong the findings in the report are 
that on Pebruary 44 1929, complainant entered into a written contract 
with the Willers whereby it agreed, for the price of 9527-52, to fur- 
nish material and labor for certain remodeling work on the building 
on the property; that complainant fully performed the work and completed 
the sawe on Harech 1°, 19293 that the material acd labor furnished 
enhanced the yvolue of the premises} that im ecomsliance with the statute 
Complainant filed ite statement of claim for lien for $527.32 with the 


 @lerk of the cirewit court on April 39, 1929; that on the heoringe 
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was eaticfoetorily done, contended that certain parts of it were 
net performed in & workmanlike manner and that it would cest them 
approximately (100° to adjust and repsir anid work; that said con- 
tentions sre anwerrented and nok well founded; that complainant's 
work was cone on an old buildine and that under the clreumstances 
the same was dome in a geod and workmanlike manner; and that the 
Millers dic net within a ressonnble time efter the completion: ef 

the entire work make any complaint such ae they new urge. On the 
hearing on the Millers exceptions to the waster’s report the 
Chancellor overruled thea anc confirmed the report. And the court, 
after making findings similar to thome of the mister, adjudged and 
Gecreed thet, unless the Killers within three days cnunec to be paid 
te complainant the sum of 564.66, together with certain interest, 
costs, and mester's and reporter's fees ac fixed md toxed as coats, 
the premises ve sold in the usunl manner, ete. rom thie decree 

the present appeal is prosecuted. 

One of the grounds urged for » revergeel of the decree is 
that the fincings of the master and the court (thet the entire work 
agreed to be parformed byncomplainant wee performed in a good and 
workmanlike manner) are not sustained by a preponderance of the evi- 
Gence. After reviewing the entire tectimony, we are unable te agree 
with the contention. “e think that the evidence discloses that 
there wae «© sudstantial compliance with the contract by complainant 
ang that, considering the fact thet the mouse wav an old one, all 
of the stipulated work wae done in a workmanlike annere 


Another ground for reversal is hae t the master unduly 
Bimited the time within which the toking of evidence om behalf of the 
Millers should be concluded. ‘“e find no merit in the contention. 
Purthermore, there is nothing contained in the present transcript 
Showing that the meter’s rulings resulted in any prejudice or injury 
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to the Millere. If there wae another witmees whone testimony they 


@eaired should be heard, no offer wis mace ae to whet said witness 


woule testify to. 
The deeree appesled from should be effirmed and it ie 


eo ordered. 
AFVIRMED « 


Kerner and “canlan, JJ., coneure 


‘Ueds yremisoe? ssedw saandinw sediece sew otodd TD aus tik 
Beondiv blae gestw of me vbaw vaw VOTH ot eataudaliadlasiis ‘ 


th Pb ben beat Foe Sta ave ans seh 











- + a + 4 Pink 
re ae ae Bey Bis baal ih ay nate. Bee ei 
1) (ARERR BES RA OLS Ee 








Re. 
"e 














a a i 








ae Te wie ale xe. % 
Brix, Dees eho Ry 





PIM. KR Re 


“ye a 





% hein Rig bak? 9 


wie + et Donker | 























ose rena: wad 2S euabee teens « gee ¥ 
we i GE i De eee sche om 
Lee ee Be a ee 


ne @e Jeinlower so eee eee aa 





REE 





aed Pee Te oe” Sinton ‘e230 eee key 


ee, ar ove sehises: 


Seek 








“ie aioe “aye eee gee ae ty 


Pe eee en a UM etal! 3 ol iat 
Peet) aw ABRX: Ae ed x BS Sid as ee = eb as 
Hedi i te ‘Tae 3 » 


wie 


a Mme: Be ined 2 ee oe 








i ae ag th babes| ve 


Hie aad 


cnieedlt on - bomert9g a 





ae 
ee egy 


a 





bad exe Beg sit 





= Bie a e me | 


Sedinaiedie ’ ee / 







a an 





Aeaecions aaa pre wm 5 fine doce a 
wee atee « a8 © aren sidan” 
Vie cel oui sntite what val 









35010 LE oO 
LeROY 3. BOYLAN, 


ee anh Defendant 





) 
) 

Errors ) 
}) ERROR TO SUPERIOR 

Ve 
COURT, COOK COUNTY, 
ANWA BH. BOYLAN, 
Defendant and Plaintiff ep 920 sy 
in ‘rror. ko 62 L.A DOD & 


MR, PRESIDING JUSTICS GRIDLEY DELIVERED THE OPINION OF THE couRT. 


Defendant prosecutes this writ of error to reverse a 
decree of the superior court, entered April 25, 1936, wherein the 
court eranted a decree of divorce in complsinant's favor on the 
ground of cefendant's desertion, and dismisded defendant's crogs- 
bill for a separate maintenance for want of equity. 

Complainant's bill was filed om february 3, 1921, more 
than nine years prior to the entry of the decree. He alleged that 
the parties were married at Chiesgo on April 17, 1991, and theree 
after lived and cohabited together until January ¢, 1917, when 
complainant “was compelled to cease living with her for reasons 
hereinafter set forth;" thet two children were born of the marriage; 
that shortly «fter the marriage defendant “commenced s courge of con 
@uet which was celeulated to and did make the home life of your 
orator intolerable and unbenrsble;” that she “indulged in needless 
and cnuselers fits of vexation and rage," directed ageinst him “with: 
out any fault or provocation on his part;” that she “continuully 
accused your orator of unchastity and infidelity;" that she 
“repeatedly indulged im fits of cauveless silence, refusing to 
converse” with him, "making his home life disagreeable and unbeare 
ables" thet curing the five years ivmediately preceding the separatio 


she “continued with increasing intensity to indulge in conduct of 
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the character hereinbefore described, until your orator by reagon 
thereof became and was in sugh a highly nervous condition that it 
became dangerous to his mental and physical well being longer to 
live enc cohabit with defendonts" thot she “repeatedly indulged in 
such rages anc fits of anger in the presence of the children," which 
conduet was calculated to prejudice them against tim without his 
feult; thot “before finally beimg compelled to sepmrate from her he 
expostulatec with her repeatedly regarding her vonduct anc endeavored 
to induce her to amend the same, but to no effects” that when finally 
he “was recuced to a condition bordering upon « complete nervous 
breskdown, he seperated from her for the purpose of preserving hie 
mental and nervous balanee,” continuine to prowice for her wante and 
to support and maintain her, then as at all times prior thereto; and 
that since January 6, 1917, he has lived weparate and apart from her 
without his fault. 

In defendant's anawer she acmitte: the merriage, the 
birth of her children, the separation anc thet he hed since lived 
separate and apart from her, but she denied oll other aliegations. 

On Wereh 20, 1922, she filed « croge-bill for a separate 
maintenanee, in which she slleged thot since the warriage in 1901 
the parties lived and cohnbited together until Janusery 7, 1917, when 
he, “without ony cnuse therefor, wilfully deserted and absented him- 
self from herj” thet hie desertion base continued wninterruptedly to 
the present time; that curing all the time she lived with him she 
deweaned herself in a manner well becoming a kind, chaste and indulgent 
wife; thet she has no ineome of her own, and no money or property save 
such small sawounts es she is able to earns that he is employed by the 
Illinois %¢11 Telephone Company end earns not less than $250 per 
month; and thet he is well able to provide for her the necescaities of 


life. He filed an answer to the crose-bvill, in which he denied that 
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he hed absented himself from her without any cause, that she had 
been « kind anc inéulgent wife, that she And no income cr money 
or property of her own, that he esrmed {$250 per month, that he 
was well able to provide for her the neceesities of Life, or that 
she wae entitled to any relief. 

Aecoréing to the present pmaecipe record no steps were 
taken for several years by cither porty to have a trial. On 
Bovember 12, 1929, the ceuse having been siricken from the Cocket, 
the court ordered thet it be reedoecketed, and avout thie time, it 
appesring thet complainant's solicitor tac ¢led, other selicitors 
were substituted.  %m December 39, 1929, the enuse was placed 
upon the trial celendnr 2s a contested ease. mn January 13, 1930, 
on defendant's motion 1t was ordered that he pay to her on eccount 
of solicitor's fees the sum of §250. On April %, 1930, the cause 
wae Called for trial before the chsneellor and on that dey consid- 
erable tentimony wes introduced by the parties. Complainant testified 
in his own behalf snd enlled six witnesses. efendent also testified 
and she called as a witness for her the then sarried daughter of the 
parties, - Mrs. Fartha Hess. At the conclusion of the heering the 
chancellor intimeted thet he would enter a decree in favor of com- 
Plainmant and directed the crafting of such a deeree. On April 17,» 
1930, on compleinant's motion, he vce siven leave to file an amend- 
ment to his bill inetanter, anc the enme wac filed, anc it was ordered 
thet ¢efendcent's answer to the origireal bill stand as her anever to 
the bill as amended. The amendment (consisting of one clause and 
following the sllegation that since January 4, 1917, he had lived 
separate and ap-rt from her without hic fault) is as follows: 

"Your orator further represents that on January 6» 

1917, said defendant wilfully deserted and absented herself from 
orator without any rensenable cause therefor, and that she 
persisted in said wilful desertion anc abeence for a uepace 
eof two years and upwards." 
On April 24, 1930, defendant filed o petition, supported 
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by thesaffidavits of herself, her son and duughter, and four others, 
stating that beceuse of certain facta an vet forth in the affidavits 
she “was prevented from obtaining a full, fair and complete hearing" 
and thet the “decree preponed to be entered ig not based upon «a full 
knowledge of the facts.” ‘he asked that the court re-hear the cause. 
On the following day her solicitor, who had reprevented her since the 
inception of the cause and upon the hesring, withdrew as such, and 
another solicitor who now represents her in this court was substituted. 
After a hearing upon the petition the court dismissed it, defendant 
objecting to the ruling, and thereupon the court entered enicd deeree 
of April 25, 1930. 

Tn the decree the court adjudged (1) that the vonda of 
matrimony between the parties be dissolved; (2) that Mrs. Boylan's 
@rose-bill be dismissed for want of equity; and (3) that he pay $80 
per month for her support until further order, and aleo (500, as 
additional solicitor's fees. ‘any of the findings in the dceeree are 
identiesl with the charges in complainant's bill ss to her actions 
and conduct and their effect upon him. And the court further found 
that “finally, on January 6, 1917, defendant orderec snd forced 
Complainant to leeve their homes" thet om said dey she “wilfully 
deserted and aveented herself from complainant without any reasonable 
Cause,” and that she has persisted in such desertion and absence for 
more then two years prior to the filing of the bill; and thet com- 
Plainant “volunterily agreed" to support and maintain defendant and 
to pay her the cum of $80 per month. 

On the hearing complainant testified on direct examination 
in subetance that he is fifty years of age; that defendant ia about 
the same age; thet the two children, Lee and Martha, aged respectively 
26 and 24 years, sre self-supporting; ‘iat Martha is married to one 


Hess; that defendant is mow living at the Hess home in Chicago; that 


Complainant lived with defendant in Chiesge a» her husband until 
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January 6, 1917, when they separated; that he has been in the employ 
of the Illinois Bell Telephone Co. in Chieago in various capacities 
for 31 years (except a period when he was im the United States Army 
with the rank of captain); that while he lived with defendant, prier 
to the separation, his conéuct towards her was “all right"; that he 
®always provided for hers" that formerly defendant had a great fond- 
ness for him; that trouble commenced early in 1915, when defendant 
was obliged to go to a hospital; that thereafter and frequently 
defendant chargec him with having illicit relations with other women; 
that they frequently quarreledg thet on Janusry 6) 1917, after a 
quarrel, ehe seid “Go out ane stay out. From this mement you are 
free;" that he then left her and has “not been back"; that although 
he frequently and regulerly visited the children, who theresfter Lived 
in the seme house with her, he “has not talked to her" since, and she 
never has come to any of the places where he has veen livins; that he 
has an income of $364 per month; and thet‘sinee 1917 he has been pay- 
ing her at the rate of $80 per month, except that, during the war and 
when both children were with her, he paid her $100 per month. On 
eross-examination he testified that “his arguments with her consisted 
of everything and anything that might come upj" that “the trouble was 
she thoucht I was going «ith other women, but I did not; that from 
1916 to 1920 he did not go out with any other women; thet “there was 
some correspondence with another womam in 192°;" and that he is now, 
and has been since October, 1929, living in Chicago at the home of 
a Mrs. Hoffmen and her daughter, Joane 

Complainant's witness, Esther Sloyd, tectified that she had 
known both perties for 32 years; that before the separation she 
frequently called on them; that as far se she observed he “conducted 
himself all right“ towards hers thet after the first baby came defend- 
ant “became an extremely poor housekeepers" thet defendant frequently 


talked to her sbout complainant and his going with other women} that 


= 4, 


Ee ee ee eee eens 


ee 


——— eS 


ia a a eee 





Sea 


“gedgey eff mk mood nad eel dacs ibodenegoa yer? scectw Tae ” , 





















Geltioceqee ekeliay mt egeetsd mt so omeriqatet fLLot stombiit 4 
girth wedad® Sede ocd wt saw ont mortw bohusq £ tqeoxe) exey te 
tatig .Snabasted kdkw bowl ed etkdw sexs t(ntatges % inet edd thw 7 
‘ed toate ghatyi< ile" saw tet gbenwod toeSee0 aid snottorogee oat oo . 
bn0% deetg a bad tacdotedh yDtemret tad tod 202 dobtvoxg a " ta" 
srdhae teh iste . CL0L wl elo deenecweo sidword hesmead vat ‘mor 

“elimeupost ome «aS taotedt decd {dathqood s os oy os bogtico: 


inemew aestdo atiw sueliaset shotsit ates din nisi amt “ shee 


or voy dmomen sidéd stout de Yaee baa duo of" tbtoa ipo 
Hgwoidie dat {desd oeed tan* ae bam ‘aed oo edd ot auld | 


gay meee ead af TIGL eotite’ dedd Sime idimom 18g sect % base na 
brs var off gitiuwds ytadd aqnoxo «Afton 19q O25 ‘to. eden one te 
“<0 sldeom coq 8OLf et blag sa «sed dein ore sorbiits sed s 


befalanes ted ddiw eaten aia” tosis betthteed od. mots: 


oe oa * bi, 
2 


monk dadd “ton bib I dud ytmmow costo ad be unto ai co octn 

aw exeds® tadd ywemow Yedd@ Yma ile due on ton bho ont ses ee > ted 
qwom et of Salt bes “YORCL at manew voddone cistw sony anogaetzee 

Yo wort sed te vgeotd ab gutvir .eser st9des00 ponte a996 8 
enact ytoddgued rod dme sam 


2 ae 


hel wie gated beititne? . yet tosldad cenant iw oon nfo 
ene moltaxsqes odd oxeled dant tameoy Ss 70 aeht x0g ates 


7? fae Oe 








sedoubaie” on beviesdo ose | aan sat an dade jmeats 0 boftan + 


(ory: ae 
«bas tb emo Yad torti oa reste sand ited abzanes * angie tte 

eet Dy ss a 

UUskeurpert Inabaotod sans * xeqoedeaver ee ‘Usmettzs a 2 ow* 

oes ee 

dant jhomdW ecto W?tw antoy ald daa rites afques tun oa pee 


-6e 


after the separation defendent told her what had occurred; and 
that she said she had “ordered him out" and that she ‘never wanted 
to see him again.” 

Compleinant's witness, Captain “lmer Churchill, a co-worker 
with him in the telephone company's emsloy and afterwards in military 
service with him, testified that before the separation defendant 
frequently telephoned him to inguire as to her husband's whereabouts 
and to relate some of his “escapades"; and that he always “tried to 
relieve her mind and patch things up." Another of complainant's 
witnesses, Yagle, testified that before the separation he lived next 
door to the parties; that he never observed “anything irregular” about 
the way complainant conducted himself; and that, as to defendant, he 
only observed that "she was a very untidy housekeeper.” The testimony 
of complainant's three other witnesses had no particular bearing on 
the issues. 

Defendant in her own behalf testified in substanee thot dur- 
ing her merried life she never hed any serious quarrels or arguments 
with her husband, except over “other women"s thet she complained about 
his going with other women to the officials of a lodge of which he was 
@ member; that on the day of the separation in January, 1917, they had 
@ quarrel concerning other women; thet he finelly said thet “he was 
tired of living in the house” and that he “was coing to board some- 
where else;” that upon one of the children asking "here ig papa 
geing?", she (defendant) replied: “He is going with a lady barber ;" 
thet this remark angered him and he “chnsed me into the besement” and 
as far as a nexr door neighbor's house; that thereupon he left the 
home and never returned; that neither on this occasion, nor on any 
other, did she say to him, “Go out and stay out, you are free;” and 
thet she still loves him and the children, and if he would come back 
to her, she “would take him back today". She denied ever having 


Made the statements to Mrs. Cloyd, os testified by that witness. 
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Martha Hess, the deughter, ecorrobornted defendant as 
te what ocecurred on the day of the separation. On cross-examination 
she testified thet about eight weeks before the hearing and without 
her mother's knowledge, she talked vith her father sbout the present 
action and made threats to take his life in case he went on with the 
ease and obtained a divorce. The cross-examination was lengthy and 
concerned rather the witness’ actione and conversstions with her 
father than the issuea involved. 

Ae to the iseue of defendant's willful desertion of 
Complainant, se made by the allegations of the »ill me amended and 
defendsnt's answer, we do mot think thet seid allegationa, or the 
findings cf the deeree following them, sre sufficiently sustained 
by the evicenee to warrant the entry of the decree in question in 
complainant's favor. ‘e believe it to be the lew of this State 
thet, to justify a husband in leaving hie wife, on the theery of 
comatructive desertion on her part, her misconduct must be such 
as would entitle him to a divoree. (Fritz vy. Yritg, 138 Ill. 436, 
4423 Carter v. Carter, 62 Ills 439, 4475 <nltom ve Yaltom, 114 Ill. 
Apps 116, 1133 Frank v. Frank, 173 I11. App. 557, 5583 Prenkenberg 
y+ Prankenberg, 190 Illes Appe 444, 447.) ‘e@ find nothing in the evi- 





Genee showing that, at the time complainant left defendant, she had 
been guilty of such misconduct as would entitle him to a divorcee. it 
is true that she had several times accused him of having illicit 
relations with other women, but we are net aware that such accusations 
are grounds for a divorce in thie “tate. (Lindsay v. Lindssy, 226 Ill. 
309, 315; Farnham v. Farnham, 73 111+ 497, 500.) And im Hoffman ve_ 
Hoffman, 330 Ill. 415, 421, it is onid: “A woman may be living 
separate and apart from her hueband, not without fault on her port, 
without having willfully deserted or absented herself from him. Under 


such circumstances siie would not be entitled to a deeree for separate 


maintenance and he would not be entitled to a deoree for divorce.” 
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On the teeue, as made by defendant's crogs bill and 
complainant's answer thereto, as to whether she wae entitled te 
@ separate maintenance, it if urged that the court erred in dig- 
missing her petition (supported by the affida its of herself, the 
two children and four other persons, bul filed sfter the chancellor 
hed indiested thet he would enter a deeree in favor of complainant), 
wherein she prayed that further evidence be heard in her behalf. 

In her own affidavit supperting acid petition ehe first 
makes statements tending te show that her former solicitor was remiss 
at the time of the hexring in that he did not fully cross-examine 
complainant and the witnesses presented by him, did not elicit full 
testimony from her, and did not arrange for the attendance of other 
witnesses whom she had indicsted ashe desireé should be subpoenaed as 
witnesses for her. Amd she further states that “she believes and 
charges it to be true that the plaintiff has on many and various 
oceasions been cuilty of gross misconduct with other women; that she 
can @stablish euch misconduct on hie part by the testimony of many 
Witnesses, if civen an opportunity * *; that ahe believes omd charges 
it to be true thet the plaintiff is even mow living im adultery with 
& woman by the name of Johanna Hoffman, and that he lives with this 
woman and not omly supports her but eupperte her daughter.“ 

In the affidavit of srlene iscig she states thot she has 
known Mr. and Mra. Boylan for about 25 years; that before the 
separation she frequently visited et their home as a friend and 
neighbors thet curing February, 191%, she saw Mr. Boylan “entertaining 
& woman other than his wife and eating a mesl with thie woman" at 
a Chicago restaurant; and thet effiant learned the nane of the voman 
to be Lucille Newell, and that she wae then unmarried and thnt “her 
occupation wae that ef a female barber.” 

In the affidevit of Mra. Marth= Hess (daughter of the 
parties) she states thet on the henring she testified in open court; 
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that she did not «t thet time “tell or testify about many facts 
which are true to her knowledge and thet the reason she did not 
is thet she was not asked about them, and thet she did not understand 
that she had any right at thot time to volunteer any information abeut 
any fact avout which she wos not askedj" that om the day of the 
separation of ber father and mother, in Jamuery, 1917, “she saw her 
father attempt to attack her wother, and eaaw her mother run from him 
and escape from the house through a deer in the basement, and that 
after this happened her father became enraged and left the homes" that 
before said separation her father went wlth a woman named Lucille 
Newell and ‘named his automobile for hers" that she hae seen her 
father many times since said geparstion, tast he is now living in an 
apartment at 1121 East 64th street, Chicavo, and toot che knowr thet 
a woman, name¢ Johanna Hoffman, and ter deughter, live in the same 
apartment; and that sffient learned that her father contracted for 
two policies of insurance om hie life in the total sum of $15,900, 
and that enid Johanna Heffman is named in each policy os benefielary. 
In the affidavit of Lee Boylan (eon of the parties) he 
states that prior to the acperdtion he went with hia mothor, about 10 
o'clock at night, to the ‘corner of Clark and Maple atrects, Chieagey 
where a woman shose name is unknown to tim kept and lived im an apart- 
Bent; thet affiant and hig wether watehed the apartment from serous 
the street and enw Le Aoy Boylan and said women onter the apartment 
together ané saw that the lights were turned on, and that they econ- 
tinued to wateh for about an hour, curing which time neither enid 
Le Roy Boylan nor ssid women came out of the apartment; that in October, 
1916, affiant went with hie mother and cister to Yort Sheridan, where 
they met his father with another woman in an automobile, and when the 
woman recognized sffiant and his mother and sister she (the woman) 
fen from the car; that affiant's father is now living, end has lived 


fer several sonths, in an «partment with Johanna Hoffmen and her 
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daughter; that said apertment hee two bedroome im it, occupied by 
said three people, that the bedroom furniture in the apartment ie 
new and wae purchased by hie fathers that said Johanna Soffman has 
no estate or income of her own and ¢oee not «ork for a living, and 
that affiant's feather supports her and her daughter; that in the 
summer of 1929, when his father attended fer two weeks a comp of the 
Tliinois National Guard of which he is a member, enid Johanna Hoffman 
accompanied his father and remained with him im the ensp the entire 
time until both returned to enid apartment. 

‘hile it is the general rule thet after testimony by both 
parties has veen heard im a cause and both porties rest it is largely 
in the dieeretion of the trial court whether he will sllow the cause 
to be reopened and further evidence teken (jeir ve “eir, 287 Tll. 495, 
504), we are of the opinion, in view of the evidence heard and the 
Statements made in said affidavits presented by defendant, thet the 
court in the instant case abused its ciseretion in not allowing the 
hesring of further evidence, especially as besring upon the questions 
whether defendent has been living separate and aport from complainant 
Without her fault and whether she ig entitled to a separate maintenance 
@s prayed in her cross-bille 

Gur comclusion is that the deeree of <‘pril 45, 1930, in 
Question, be reversed and the cause be remanédéd with directions to 
the superior court to diamisas complainant's 111 for want of equity 
and to hear evidence anew on the issues uade by defendant's cross-bill 
and complainant's answer thereto, and in the mexntime to make 
prevision for the payment of ressonable alimony and solicitor's fees 


to defendant. : 
FEVEPSED ABD REMANDED VITH CIRECTIONS. 


Kerner ané Seattlan, Ji«, eonceure 
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MR, PRESIDING JUSTICE GRIDLEY DELIVERED THE OPINION OF THR COURT, 


in a replevin action soumenced August 14, 1930, and 
tried without a jury in December, 1930, the court found that the 
right te the pessession of the property replevied was in defend- 
ant and assessed his damages for the detention thereof at one 
cent. And the court, on December 16, 1930, after overruling 
plaintiff's motions for a new trisl and in arrest of judgment, 
adjudged that defendant recover of plaintiff the possession of 
the property and also his dacages as asressed together with costs, 
and that a writ of retorno habendo issue. Plaintiff appealed. 

The sheriff's return on the writ discloses that he 
Teplevied all of the goods in question on August 15, 1950, and 
delivered them to plaintiff. 

In the first count of the declaration it is averred 
that on July 14, 1930, defendant unlawfully took and unjustly 
detains the following goods and chattels, of the value of $350, viz: 


"One f3 § ehair glass combination ease. 


One (1) 2 ehair glaes cembination case, 

Seven (7) white steel barber cfuires. 

Cne (1) glass combination, 4 seat bench and hat rack, 
One (1) 2 bowl porcelain wash stand.” 


In the second count it is averred that on the same 


aay defendant unlewfully detained the goods. Defendant filed 


Pleas of non cepit and non detinet and a special plea of owner- 
ship and right to the possession of the goods in him, 


In plaintiff's replication to the special plea he 


averred that he had the right to the possession of the replevied 
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goods by virtue of a certain chattel mortgage on them executed by 
defendant om July 26, 1928, and duly acknowledged and recorded, 
which mortgege “was given to secure the rent under a lease," 
executed on July 25, 1928, wherein plaintifr had demised to de- 
fendant certsin premises known as 308 Hast Garfield Houlevard, 
Chicago, to be occupied by defendant “as a barber shop ond beauty 
parlor,” from August 1, 1928, te July 31, 1931, (copies of mortgage 
and lease attached) and that defendant had failed to pay the monthly 
rent of $150 for the months of July and August, 1930. 

In defendant's rejoinder (entitled “plea te replica- 
tien") he admitted the execution of the lease ond hie occupancy of 
the premises as a barber shop, eate., until July 14, 1950, but al- 
legea that om July 9, 1930, plaintiff served upon him a five days' 
notice, terminating the lease and term on July 14, 1930; admitted 
the execution and delivery cf the chattel mortgage, but alleged 
that the same was given, as stated therein, “as a guaranty of the 
payment of the rent of the laet two monthe or any part thereer,* 
of eaid lease (1. «., June and July, 1931); alleged that he had 
paid sll rente due under the lease up te July 1, 1930; and further 
alleged in substance that under the terms of the lease plaintiff 
agreed, during the usual business snd working hours of the entire 
term, to furnish hot water for eald barber shop, etc., and also to 
keep the premises in suitable condition for defendant's business 
and the proper comfort of his patrons and customers; that up to 
about Decexber 15, 1929, plaintiff regularly jurnisned during said 
working hours sufficient hot water and also kept sid maintained the 
premieces in proper condition; that repeatedly thereafter, however, 
and during the months from December, 1929, up to and including 
June, 1930, and the first part of July, 1930, plaintiff wrongfully 


failed te furnish any hot water for said barber shop, etc., or to 
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repair or stop the leake of water through the veiling and into the 
shop, after repeated notices, ¢tc.; that on June 2lst, 27th, and 
July lst, 4th and 3th, 1930, there was no hot water furnished and 
water leaked through said ceiling from above and into the barber 
shop, of which facts plaintiff was repeatedly notified and promiesd 
to remedy the trouble but did not do so; and that by reason of the 
foregoing defendant was constructively evicted from the promises 
and that on July 14, 19350, snd sfter the service of plaintiff's sala 
five-days' notice defendant vacated the premises and removed there- 
from all his fixtures and property, including the goods and chattels 
replevied in this action. 

On the trial plaintiff was the only witness called in 
his behalf, He introduced in evidence the Lease and chattel mort- 
gage and also a letter written by his attorneys at his request, ad- 
dressed to defendant and dated August 6, 1930, (i. ¢., sight daye 
before the beginning ef the present action). In the letter, after 
referring to said lease and chattel mortgage and the property men- 
tioned in the mortgage, it is etated: "The rent for the months of 
July and August, 1930, being the sus of $300, is now past due and, 
on behalf of Mr. Schiffman, we demand of you the aforesaid personal 
property given under said chattel mortgage as security for the pay- 
ment of the aforesaid rent. Unless the said property is returned 
to said premises at 308 East Garfield Boulevard, Chicago, or placed 
in a public warehouse and a warehouse receipt issued in the name of 
Mow I. Schiffman, we will ey t at the law provides to obtain 
possession of the property." On the trial, also, defendant and 
five witnesses for him testified. Their testimony disclosed that 
Plaintiff was guilty of such acts and omissions, and such violations 
of the provisions of the lease, as amounted to u construetive evic- 


tion of defendant from the premises, 









































silt pry Doe wut tiee salt gor? setaw ‘Yo ania ons cose to 


has . Ha VE tet orn ee $aiats {980 sseokton betasqet wofte 4 } 

ah wtae - 
dae beste teres’? nedaw test en ane ered 08 OL ait ane ath tee 1a 
todusd ast etal fate ev ods wort gatites bkas Aguoratt sexaos 


iat rg ee 


enterecty I bate hak hs Byes cibedaeqes aayv Viktatele den obi 6 44 cle 


a seniusta ot wort bototve levi sourzenee ow y dnaboeteb nt = 

ie o Thhiahe Ly te eplyzan ‘on3 seete Sas 06a hl ut Bee 
~exedt heroue fae Gon ime ag oat begesav aah ae'teb eotven ‘tayeboove 

eke tacts fire adoos one asthufoat redreqots sa ‘soutet Rares tie mot oem 
“snoktes onde br ie . 

suki Ry 


Ded bs tine ‘an0.at tv vine exis ane vitinlate fdas asta 20 
stx0n Loved frate nso axis pommbive at Seaubontal ox 


aus duit ye ty ORL 2 teu betas bas tasbastob oo | { 
notte rotted edt at ‘(i bem snag oat te gat nadgod odd 0 ae 
~n08% ‘I teqotg edt hae egapetos fedsetu bas esaod bias ot gairee 
Ye edi nog aud «02 ta07 ext* iedude at a .ogeadtom ot at ’ 
dae au taeg won Bk 0088 ‘te sue ast gained 10608 tah bon 
Laaaet9g biasoro'te ori fad ‘YW hanno’ ie 1s to ne eu aban 
<yaq etd to't (oiivoen Be Hyxgs tom tessuti bise wobay sols vir 
baniutet at ytuomera bles outs ese La 200% btaanzote oat % te: 
bevaly to ,ogeolns bree Lio bLodbtaed teed 608 ta evetuerg Sie “—_r ; 
to omen o¢2 al honnel tet ooo save, ero. a bos seworircaw ote $s 
atesde o2 aesivorg wa f ante ta: a eqnia\oxet tiie aw ,nasttt2ito 
has tashiu ted oaks fare ant no * .eeqone od te 
tacts hewelesib ‘yeeultand xtoat ha dtdsans a ot e @ 
anie!tatozy sip tee Tow <#noiae tne baa stos basi Yo we a 8 
-otvs wrheeyesenen. # 09 hs saves hee eae. ong te en 


a Re eg 
non Lae sq any aot? saabue re 


a” ‘ 


ofe 


After a review of the evidence we are of the opinion 
that the finding and fudement of the court are amply sustained by 
the evidence and the law, It appears that all rent under the lease 
was paid by defendant up te and including the month of June, 1930; 
thet the June, 1930, rent was paid at a time when ‘he provision 
of the lease as to the furnishing of hot water by plainti?lr was 
not being complied with, and was paid because of plaintiff's promi- 
ses that said hot water would be furnished and certain defects 
remedied; that no hot water was furnished nor were said defects 
remedied; that defendant refused to pay the July, 1930, rent unless 
said hot weter was furnished and said defects remedied and stated to 
Plaintiff that if this was not done he would move cut; that plaintiff 
thereupon elected, by the service of said five days' notice on de- 
fendant on July 9, 1930, to terminate the lease and tenaney; and 
that defendant vacated the premises on July 14, 1930. Clearly, 
defendant could not be held liable for the August, 1930, rent, as 
Claimed by plaintiff; and while, even under defendant's theory of 
constructive eviction, he could be hold liable for the duly, 1930, 
rent, or a portion thereof, he having remained in possession until 
July 14, 1950, (Automebiie Supply Co. v. Scene-in-Action Corp., 

340 Tll. 196, 201-2) yet this is not an action for the recovery of 
Fent claimed to be due. It further appears that said chattel 
mortgage wae given “as = cuaranty of the payment of the rent of 
the last two months, or any part thereof", of the lense (i. «., 
June and July, 1931). Amd we do not think that, by reason of said 
Provision in the mortgage and considering the facts disclosed, 
Plaintiff had any such special property interest in the chattels 
Gentioned in the mortgage as warranted the maintaining by him of 
the present replevin action. 

The judgment of the circuit court of December 16, 1930, 
first above mentioned, is affirmed. 


AFI ARMED, 
Kerner and Seanlen, J3., concur, 
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MR. PRESIDING JUSTICE GRIDLEY DELIVERED THE OPIBION OF THE COURT. 


On July 22, 1950, and om the day after plaintiff became 
of legal age, he commenced a 4th class action in contract in the 
municipal court against defendant to revover back moneys which, 
@uring his minority, he had paid on a certain written contract 
signed by him, and also »y another for hin, during said minority. 
Peliowing a trial without a jury in lecember, 1930, at which oral 
and documentary evidence was introduced by both partiea, the court 
found the issues against defendant, assessed plaintif!'s damages at 
$701.70, and entered judgment in that sum against defendant. The 


present appeal followed. 
In plaintiff's amended statement of claim, as subsequently 


amended on ite face by lesve of court, he alleged thet on October 1, 
1928, he entered into a contract (copy attached) with defendant for 
the purchase by him of a vacant lot, known as lot 230 in “H. Roy 
Berry Jompany's Laudymon: Terrace,” ete.; that under the terme of the 
Contract, and in reliance upon it, he paid /290, cash down to defend- 
amt, and also paid, for defendont's account, at the Chiengo Trust 
Coo, and st the county collector's office for taxes and special 
Qsceecments, the further total wwa of $413; that when the contract 
Was entered into he wau 4 minorg that he became of legal age on 


July 21, 19503; thet both before and after obtaining his majority 
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he notified éefencant that he disaffirmed the contract and demanded 
the return to him of enic suns of moneyg but that defendant r efused 
and still refuses to return said sums, aggregating $703, or any 
part thereof, 

In defendant's affidavit of merits it denied the making of 
the contract; ¢ented that slaintiff paid to it seid oum of $290, or 
for ite account ssid further totel sum of $413; denied that itnhad 
received any moneys from plaintiff for or on account of the contraets 
and alleged that it has no knowledge as te plaintiff's age on Vetober 
1, 1928, or at the present time, and demands atrict preof thereof. 

On the trial pleintiff testified in his own behalf and 
he introduced in evidence one of the e¢riginal duplicates ef the con- 
tract of October 1, 1928, which had been in defendant's possession 
and whieh was produced by it at the trial, - plaintiff having testified 
that his original cupiieste had been lost by the Shienge Trust Co. 
while temporarily in ite posazescion. Flaintiff sleo intrecuced cer- 
tain receipts civen to him at various times when he made monthly pay- 
ments on the contract, and alse a letter, written to him by defendant 
and dated September 29, 1930 (hereinafter referred te). And it was 
sufficiently disclosed by plaintiff's «videnee, not contradicted, 
‘that when the contract was executed and delivered on October 1, 1928, 
Plaintiff? «as o minors thst he wade a down payment of $200, as it was 
Stipulated he should dof that thereafter and during his minority he 
for about a year and ea half mace the stipulated monthly payments to 
the Chicago Trust Co., and also certain payments at the county 
Collector's office for taxes and special assessments, as required; that 
‘the monthly payments and the payments for texes and special sscsesenents 
amounted in the ageregate to 2411-70 (or a total including said dow 
payment of £701.70); and that plaintiff reached hie majority on July 
Bm 1930, and immediately notifies defendant that he diseffirmed the 
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contract and demanded of defendant the return to him of said moneys, 
which demand cefendant ry efused. 

The theery of defendant upon the trial wae in substance 
thet it was not a varty BS_pringipal to the contract ef October le 
2928; that it did not actuslly receive any of the moneys gued for; 
that no one of the parties, to whom plaimtify paid the moneya recoived 
the same for defendant's benefit or account; and that, in short, it 
Was not lisble to plaintirr in any sum. lefendant endeavored te 
@eteblish its theory (umsuccessfuliy, in our opinion) by the testimony 
eof Carl L. Bernau snd Lavrence Hough aud by the introduction of a 
eertein written agreement (hereinafter referred to), dated September 
4, 1928, “between KE. fey Bersy Coe, an Lilineis eorporction” (therein- 
after called the Jerry Go.) “and Ralph is Lllieté, deing business 
Wmder the firm mame of Home Owner's A@aLty COs, Ot incorporated” 
(thereinafter salied the Realty Co.) 

Plaintiff further testified thet during Teptesber, 1928, 
Be was appronehed by Sarl L. jernau who “represented himself te be 
ON agent or salesman oi the He ey Serry Co.” and whe further etated 
Mat he “was tuking the place of Kalph G+ Slilett, who wes the salese 
Manager of ii. Hoy Serry Co.s" that Bernau urged him (plaintiff) te 
buy 2 let in the Berry Co." “laucyuont Terrace” subdivision; that 
together they went and viewed the succivision and certain lets therein; 
that ae e reeult plaintiff agreed to enter inte « written eontraet for 
the purchase of lot No. 226 in onié subcivision; thet he paid 430 te 
Bernau ae exrnect money and wan given & receipt signed by Bernaus that 
Shortly thereafter he ras Trequerted to sign « contract, and ¢id go, 
and at the time made « further paywent of $2625 and that subsequently 
he received his duplieste original of the contract, signed by defend- 
ant. The Original duplicate espy of the contract, introdueed in evi- 
@emce by plaintifs as aforesaid, is partly printed and partly in 


typewritin:, ané portions thereof are as follows: 
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“THIS CONTRACT, made this first day of Octeber, 1928, by 
and between H. AOY BERRY COMPANY, a corporation organized under the 


laws of the State of Illinois as agent, for the Bergeland weak by 
esas of which Chiesgo Trust Co. is trustee under their Land Trust 
er 1638, first party, and Hans Le mn, « bachelor friend of 
Otte Nemm, a minor, second partys 
VITRESSETHs That first party agrees thet if second party 
shall first make the payments and perform the agreements hereinafter 
mentioned on his part to be made and performed, fir Es 
to be conve to second party, in fee simple, * * Let Two 
fandved Thirty ety in He Roy Berry Coe's ‘Laudymont Terrace,' being 
@ subdivision * * in Cook county, Illinois. 


And second party hereby agrees to pay to olan oe Sat at 
Chicago Trust Co., Chicago, Illinois, * * the sum of 41450, the 
following manner: $290 om the execution of this contract, and the 
remainder as follows: $18, or more, on ov before November 1, 1928, 
and $13, or more, om or before the let day of each and every month 
thereafter until November 1, 1935, - the balance then remaining un- 
paid to be paid on or before December 1, 1935, including interest 
at six (6%) per cent per annum, payable monthly on the whole sum 
remaining from time to time unpaid, and to pay all taxes and wsese- 
mente that may be levied or imposed upon said lend after the year 
1927. 


Then follow numerous paregraphe, in small printed type, 
containing verious agreements usual in such contracts, including 
provisions for forfeiture in case of default in paymwente. The 


signatures tc the contract are: 
*“H. ROY BERRY COMPANY (SBAL) 
as ogent aforesaide 
HOME OVNERS REALTY CO. (mot inc.) 
By Ralph Ge Slliott 
Hans Lehmann (SEAL 
Otto Hem SEAL) «* 

On the back of the contract is the written indor sement 
of the payment of $290 on “"10-1-28;" « stutement that future pay- 
ments are to be made ench month of 418, om the first day of the 
Month; and indoreements cf numerous monthly payments of $18 each, 
Separated 2s to what is for principal and what for interest, and 
showing valance of the principal sum yet to be paid. The last of 
thece indorsed payments of $18 ench is dated “3-3-30." 


The agreement, above referred to and introduced by defend- 
ant, Between defendant and said Ralph ©. “lliott, dated September 4, 
1928 (about one month prior to the execution of ssid contract) is 


in part as follows: 
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“Firsts The Berry Co. (defendant) hereby grante and 
gives to the Realty Co. (Elliott) the exclusive right to sell any 
er all of the umsolé lots in thst part of Laudymont Terrace jub- 
division st ‘rlington Heights, which is bounded by Fairview avenue, 
State road, Harvard street and Chestnut avenue, such unsold lots 
oo Reedy as followst (ere follow certain numbered lots, in- 
clud eaid lot Noe 230) 

Se « All lots sold by the Realty Coe, pureuant to 
the terms of this agreement, shall be sold «st prices not less than 
those shown on the plat attsched and made a part of thie agreement, 
and on the terms as shown on said plet, ~ a new plet with higher 


vices to be used after December 31, 1923, to be prepared renee 
defendant). * * All ger st ts for the sale of the above lots, 
which shall be solu by the Realty Coe, shell be drawn up and prepare 
by the Berry Co. upon ite regulsr form of contract, anc euch contracts 
of sale sre to be signed by the Berry Co.” 

In the letter of September 29, 1930, above referred to and 
written by defendant to pleintiff (about two months after the present 
action was commenced and after defendant hac reeeived notiee that 
plaintif? diesffirmed the contract in question and demanded back the 
moneys he had poid thereunder) defendant writes: 

“Your payments on lot 230 in laudymont Terrace Bub- 

Givision are so delinquent that the Chieage Trust Co. hes referred 


your account to us with the recoumeniation that the contract be 


forfeited. 
te do not wish to take such drastic aetion without 


giving you"One more opportunity. If you will call on the writer 
personally * * it may be possible to make a eotinafectory adjust- 
ment. 


°@ are holding thisroffer open until Sctober 4, 1950. 
Very truly yours, 
He Roy Berry Company 
Think ef the Future by Re Se Bartels.” 

It is contended that the finding and judgment ageainat 
Gefendant is contrary to the evidence and the law applicable thereto. 
Ye ennnot agree with the contention. It eppears that the contract 
ef October 1, 1939, vas signed by pleintiff, when a minor, for the 
Purehase of the lot in question, anc that it was also signed by 
Blliott om behalf of defendant under sufficient suthority so to do; 
thet at thot time defendant was the real owner of the lot and the 
Party to be benefitted by the t raneaction; and thet defendant never 
Fepudiated the making of the contract, but, on the contrary, subse- 
quently ratified the making of it im ite vehalf. ‘nd it further 


Qppears that plaintiff, after making wonthly payments for sbout one 




























bie aduety yetod (diebmates 

wa flee of sdglx oviswlexws mas) (Seat se8 

ees goaTtie? saeaybiet te- 

sbemova egiviiel yt oebamed a a 
a 


stef Loans Abra .eanewn tumegode oon mig 
ond abiod Aoredawn akad ies welist 9 48 Oca salt 3 f 


ad Smasroteg 60 uiteot ost “ bhoe ‘adol tel 

pedi aunt tan vba 3 gre ig He vodons ata daly gt g ea x 
Bx 8 tei a Bose i) z} 

st romid wie taly wan  ~ <3akq. Shad wo Hwee oa eer 

> evsel yd pes oo od (ROE 4 © Heda oe% eedts b 

" «808k avede end te "Te ond ip. 








te oelien siebtiie: Ssrsad trabaotet ees here aaa 
oa? dood bebronts> bea Ansa Bip. tis sags ego sad dowttYtaath bs 
oe tesdiue stg ban ieb (aoomvoreds Sieg. bart ok 
nia eaneset ioumgiued al Of8 tof oo 92 wor? 
nertetet aad 109 dare? osceldd ot tukd smompaiiad oa 92h 
OG tontinoo até deisel nok dm beremto> os ae aohw Beg mae 


suoddiw sodéer gees Jn edad of dtulw gon ob OY 
<edlto aid mo gts etox of vey gatye: 
meog od yer $i * + “i tonomre 









| 
| : “fawibe Yresa~ te oo Ents a ‘aa a me. 
sOEOL gh wei 859 ‘shea eRGS 





reese 2 om 
Bis eres nhs My a. tomes ads 19 5 Anta? 


oninn saoneate, Ate pabeett vat, Sate oebmpsaos 8 t bat ainiedll , 
sodoreds eideottgge wal aid dam soma hive eas a  ereenes ad —_ 
a OF 

soatines ore dos RRR or - nab 4n0 #00» ong. Hate 993 


eas sok ‘tents a sede Ubewtotg. ¥ hemy ls rd wOERE ey i 
Ye ges 


NG bompla cule naw st sats ome quoliorup ad ns saa 
ee Kad 


fob of o« yisedidan taetet yas ‘0 bau dae dao 29d te Made me r 
Sty eee gait 


ade Sue sof ols to tome Lewy adit enw angdayte oni? sada de a 


seven Cnabpeted desta bas {me As 9sene d ois xf boa iten0s a oa a 
\ : aH eee pt? <i F 


= 


u gh yale sal 
“qetiduant at mA -ELasiod est mi ¢ te valet To er retiten et 
phe’ SARS 2K 
one suede tet sduemyeg yldimeu golden tette mated : 


-€= 


year and a half curing hie winority to defendant's designated 
agent (Chicago Truet Co.), and also the payments for taxes and 
special aszesomente as required, disaffirmed the contract upon 
resching his majority and demanded of defendant the returm ef all 
payments mace by him on the contract during hie minority, whieh 
were to the totsl amount of £701.70. The lew gave him the right w 
take such action. In 14 Re ©s Le po 2hb-3, pece 23, it ie anid: 
"When the infant exercises hie privilege to avoid hie contract, 
whether during infancy or upon arrival at full age, the contract 
it is often ssid becomes void ab imitio, and the rights of the 
parties sre as if it never existed. ot only may the infant defeat 


efforts to impose on him liability fox so much of the contract as 


is executory, bul he may reclaim any property that passed from him, 


or recover any money that he paid out under the contraet, * * »* 


In Suller vy. Chuse Grocery Cos, “41 Ill. 398, 400-1, it is said: 
"The exereice of hie right to dioxffirm hig contract may operate 
injuriously and unjuctly against the other party, but the right 
exists for the protection of the infant against his own improvidence 
end mony be exereised entirely in hie discretion. The fact that the 
contract has been executed ig immaterial. There is no distinetion 
between executed and executory contracts, se far ax the right of 
G@isaffirmanee is concerned. * * If the fact that the payment of 
money upon hie contract ves voluntary precluded its recovery, the 
right te avoid the contract would be no protection to an infant 
@geinet his inexperience and the wilee of swindler» and cheats. 
Such voluntary payment may be recovered upon the avoidance of the 


contract." 
(ur conelusion is that the judgmerit was right and should 


f 
ve affirmed. AFPIPME De 


Kerner and Scanlan, JJ+«, coneur. 
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GRANE CO., a corporstion, 
Appellant. 
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MR. PRESIDING JUSTICE GRIDERY DELIVERED THE OPINION OF THE COURT. 

In a 4th clase action in tort to recover damage to 


plaintiff's automobile occasioned by its collision with defendant's 


motor truck on the afternoon of June 2, 1923, there wag a trial 

















without a jury, resulting in the court, on Merch 18, 1931, finding 
éefendant “guilty in manner ani form ac charged in plaintiff's 
statement of claim," assessing plaintiff's ¢eamaces at $156, and 
entering judgment in anid aum against defendant. The present 

; appeal followed. 

In plaintiff's etatement of claim, filed Nevember 25, 

1923, it is alleged in substance that on Jume 2, 1928, while plain- 
tiff wae driving hie automobile “with due care" northerly upon and 
slong Kecuzie avenue, Chieage, at or near its intersection with 42nd 
street, defendant, by its servant, so carelessly and negligently 
@rove and operated its motor truck that it collided with plaintiff's 
automobile, and that as a result of the collision the nutomobvile ms 
greatly damaged, and plaintiff was obliged to and did expend a large 

_ sul of money, to-wit, $300, in having it repaired, eter 

In é¢efendant's affidavit of merita, it is alleged that 

Plaintiff's eutomobile “was net operate: with due enre” and that 

the collision was eaused by his negligence; and it is denied that 


as the time and place defendant's servent was ériving the motor 


truck in a careless or negligent manner as chergec, or that plaintiff 
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had expended for repaire the sum of $300, or any such sum. 
Om the trial plaintiff was his only witness as to the 
happening of the accident. befendant's principal witness was 
Thomas (uinlan, the driver of ite truck. Nise testimony was 
corroborated in essential particulars by the deposition (taken by 
stipulation at Battle Creek, Michigan) of Jack Primack, who saw the 
accident, and by the testimony of two other witnesses called by 
defendent. It appears that the accident occurred on a Saturday 
afternoon shortly before 3 o'clock; that Kedzie avenue ig a north 
+ end south street; thet 42nd street is an enst and west street; that 
| morth of 42nd street and om the west side of He zie avenue defendant 
has @ plant and garage; that about 100 feet north of 42nd street 
there is a gate or entrance to the plants; and that there are two 
street car tracks in Kecaie nvenue. 
Plaintiff's testimony im its entirety is confusing, contra- 
@ictory and unestisfactory. On direct examination he testified in 
Substance thet he had attended a funeral ot Ashland avenue and S7th 
@treet; that efter the services a funeral procession was formed con- 
_ Bisting of about 13 automobiles, and that the automobile (which plain- 
} tiff was driving and in which two of his acquaintances were passengers) 
Decame a part of the procession; that from {9th street the procession 
Moved north on Keczie avenue; that his car wis “the fourth car behind 
the hearse;" that just after his car had crossed 42nd street, and was 
“going north on the east side of the street (“edsie),” defendant's 
truck, also going north, turned suddenly towards the west (left) and 
fran into me;" thot the truck, “without stopping, ran through the 
funeral processions" that “when | seen him coming close to me I swung 
_ Over to the left, but he hit me and smashed in the motor;" and that 
‘ 


“the remainder of the funeral procession was going on after I turned 
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: 






the left." Om cross*examination he testified that the procession 
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was moving north in Kedzie avenue at "nbout 10 or 12 miles per nhour;" 
thet he was driving on the east side of the street, "straddling the 
outer rail of the northbound etreet enr tracks” that when the cscollision 
occurred the “left front side of the truck hit my ear on ite right 
front side;” thet when the truck turned to the left on Kedzie 
avenue, “in front of me“ * *, "I gwung to the left to try to make it 3" 
that the occurrence was “about fifty feet south of the gates” that 
when he “firet saw the truck, it was right on my ear in the middle of 
the street;" that it “was going on a slant towards the gate," and he 
(plaintiff) “swung to the left" to avoid a collision, but he couldn't 
make it because the truek was going teo fast;" and that the truek was 
going on a slant “at a rate of about 15 or 20 miles an hour.” 

Quinlan, the driver of defendant's truck, testified in 
‘substance thet he hac been to a reilroad freight house and was 
ériving the truck, then empty, back to defendant's garage; that he 
travelled west on 42nd street and upon reaching Kedzie avenue stopped 
and loeked to the south and to the merth; that he did not eee any 
“funeral procession" approaching 42nd atreet, but did see a truck 
(being driven by the witnees Primack) in Kedzie avenue, approaching 
42nd street from the south and being about 75 feet away from the 
intersection; thet he did not eee any other automobiles or etreet car 
approsehing from the south; thet he turned te the right inte Kedzie 
avenue and moved nerth in the northbound street ear track for about 
100 feet until he was about sbreast of the gate or entrance into 
defendant's plants that he looked to the north but saw no vehicles 
of any kind coming from that directions that he extended gut his left 
hand to indicate he was about to turn, and, moving at the rate of 
about 5 miles per hour, he wossed Keczie avenue, anc wan about to pass 
through the gate when the collision occurred; thet he heard and felt 

the crash, stopped the truck and got out; that he saw thet plaintiff's 


- “was up against the left hind end of my truck,” and was damaged 
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"acrose its fromt;” that it had hit the truck "head ony" that its 
Taciator “was shoved back and the hood was bents" that defendant's 
truck is 27 feet long; that when the collision occurred its front 
end was over the sidewalk and partially west of the gate, and ite 
rear end extended 4 or 5 feet east of the west curbstone into Keézie 
avenue} and that the tail light, “which is on the left hand rear 
side of the truck,” was cut off from the truck by the collision. The 
extent of the damage to the truck, as testified to by uinlan, which 
was all at its left, rear end, wae corroborated by the testimony of 
defendant's witnesses, Pletzke and Lucera, e the latter teetifying 
that the “left, rear panel ef the body of the truck was marked, the 
tail light broken off, the license bracket bent, and the rear license 
Plate broken so that it had to be rewelded.” In the deposition of 
Primack, not an employee of defendant and a disintwrested witness, 
he testified in substance thet he saw the collision from the seat 
of a truck, driven by him and geing north in Keczie avenue on the 
east side of the street; thet he saw defendant's truck, which wae 
shenc of him, turn sharply to the left and eross the etreet; that 
Plaintiff's automobile, coming from the south and travelling at a 
high rate of speed on the west side of the street and near the weat 
curb, etruck defendant's truck “after it was more than half-way over 
the curb going into the gateways" that plaintiff unsuccessfully 
triec to pase to the left of defendant's truck, but becauze of the 


Tepid speed plaintiff could not step hie sutomebile in time, and it 


Tan “inte the rear end of defendant's trucks” and thut plaintiff's 
automobile “ens damaged in its frent" - ite radistor being "driven 
Clear back." 


On the trial also, plaintiff, to show prima facie the 


extent of the damage to his uutomobile, was allowed to introduce 
in evidence (and properly, Byalos vy. Matheson, 328 Ills 269, 272) 


an itemized bill for repairs on his eutomobile, amounting to 
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$250.19, mace by a business firm engaged in automobile repairing, 
and whieh bill was marked “paid.” md plaintiff testified that 

he hed paid the amount of the bill and that "no repairs were made 
om his car thet were not the result of the accident.* Some of the 
larger items of the bill tended to show thot the damage to the 


mutomobile was to its entire front and the result of » “head on* 
eollision, and also tended to corroborate the testimony of 


defenéant's witnesses, uinlan and Primack, as to how the accident 
happened. ‘nid larger items of repairs were “one hood, one radiator, 
one bumper, two head lamps ond two front fenders." 

After reviewing the precent transcript we are of the 
epinion that the ceurt's finding and judement are ageinst the 
manifest weight of the evidence and that the judgment esannot stand. 
Ye think it clearly appears that the collision was not the r esult 
of any negligence on the part of the criver of defendant's truck, 
but that it was esused solely by plaintiffte negligence. <seccordingly 
the judgment will be reversed with findings of fact. All costs 


will be paid by plaintiff. 
REVERBID VYITH FINDINGS OF PACT. 


Kerner an¢d Seanlan, JJe, conceure 


















ear aaa hel ‘ | statins eis 
ole os ‘spent at ed wan of sobaes ithe op 


bo ae: x ee 


sroiatber» oH shoe ono" ones - etdagex ve axed Rene a oe 

Ssaxobaot cel out ban canal aont set rasan 
—s we ee tatrosnent anysora ons antetver weit 
afd, teninga 8x0 teomabut San paldnt? 5! ¢xuoo + ait iat "7 








i ; Bigs ayy 3 a 


pene at pmmrmota we seta te te neg, oss = sonegitzon waa xa te 
Wagi argos. _ eenogt igen eiamhetg ba yinree besa, aan ah tans iw | 


y oi 





ge uh & Rh “ wes 
We “satalg (* atay oe iit 
ee re aed fonts Ree ok eae Peat he oe Oy 


TRAE UO penis % can 3 2m 


i i i a ec The Ay ® 
i ee ee te om | 


Pew | SRO 6 i tira le vst tt 
STR I NU a ean ee es Whar 
ae ey SO REC RS RSM 


sage dew sini ik 
Te ar ¢ ff 


com 
r 


Be, F ‘ ax 2 ya! ae 
Wp) * SO etait oe ee E 
DL Bhat j ae Nem RYE NR Bp ee * » | 
, r ee 
ny | 
ORM) es eR ghd os Pi @ 
Ae ee Sah) | eda ye pe beet oy Aa 
Pa i aa { # i sb ra ee. ERS ae a | 
eh a RAE 8 FMR ORS NR a esa 


ee ts a 
bs v ey sek 6 Se 


ss fi i er Pees 
ee a a | 
Koss 
“ , RY ao ie 4, on sary i » P 
ae % REE: f ¢ 4 at % .s wie) iM 
wkd 
¥ es I 


eh? bic & y au oe Shy FF Q oN Nt eM iy 
ei oe wae ROMER Yl i thy 
i ry, t 


satses ahh me gage «nee Re 
Pd ih 


-6- 


35231. 
IMDINGS OF PACT, 


We find aw ultimate facts in this case that defendant 
Was not guilty of sny negligence, and thet plaintiff was guilty 
of negligence, which proximately contrivuted to the demage to his 
automobile. 
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PAULA PAGAN, ; 

Appellant» § 

é APPEAL FROM MUNICRPAL 
Ve % 
GOURT OF CHICAGO, 

Ie LOCKSOR, oy 

Appellee. bi QO Ks belle OV ed 


MR. PRYSIDING JUSTICHK GRIDLEY PSLIVEAMD THE OPINION OF THY count. 


On Februsry 17, 1931, Paule Fagan, plaintiff, the owner 
of a building at Noe 425 Ge. Central avenue, Chiengo, caused a 
distress warrant to iseue, directing Joseph Hada to distrain the 
personal property of Nathan Levitesky and I. Lockson, in Uhicage, 
for the sum of $290, being the amount claimed to be due to her, 
as landlord, on February 15, 1931, for rent for the basement store 
of the building. Under the worrant, on the seme day, a considerable 
amount of personal property wae disetrained and a return made. On 
Pebruary 18th the warrent and return (to which was attached plain- 
tiff's affidavit of claim) were filed in the office of the clerk of 
the municipal court and a summons was iveued, On February 25th the 
summons wae returned “not found" as to the defendants, Levitasky 
ané Lockson. On Mareh 3rd, Lockson entered his appearance and 
Gemanded a jury trial. On Mareh 9th, on plaintiff's motiony the 
action was dismissed as to Levitesky, and Loeckson (hereinafter called 
Gefendant) was civen leave to file, and filed, a set-off (the same to 
stand as an affidavit of merits to plaintiff's oloim). Om Mareh 10th 
there was a trial before a jury, resulting in the return of a verdict 
"finding the issues against plaintiff on her statement of claim az te 
the distress and merits, and sgainst plaintiff on defendant's set-off, 
and assessing defendant's domeges at $436." On Mareh lath the court 


@rantec anew trial. ‘hortly thereafter the ceuse was again tried 


before the same judge and a jury, resulting in the return ot the 


Pe 


—s os 


tony 
Bue 


e, 


ye 


sacri x08 KAPGR ys eke 
sQB0TRD GO HMO. akg vn vile 


evi e ial, wll eos S nec. Ce aimee ope Liege oR: te. 4 


$F GK RM Aa. mA “ 4 | 
-THO9 MET TO MOINEGO BHT cHITVEESR YemaraD — muraren 7 | 


Ro 


‘ 
















anstire odd ekXtistled¢ ynepet alow .fS0L ,PL pnecinees «0 


3 “ai atyocisy mk attendee. .I tae yieadivel maida te ylusqesg ianoateg 
| gas Be sub 9d OF bomtals deoun edt gated yOR8) Yo me ods wo 
ehe susasend etd cat toon tot heer ek ciagedo& 0 sbrogbaal ee 4 
Sidexstienes # .yeb gues odd we «tmettew edd tebe 86. galbiiod ed’ te ‘ 
| (80 .ehem mutex 6 bas beatatta2d cow Yrreqenq Leneeteq Yo dawomm, — 
enisig hedendin acw doidw of) mrmdot ba guscxow old Ptr ya tae 
te txelo od te oodtte od@ ml boLht otww (mints to tivebi tie ermas 
am deGS yrerxds? a0 ,.boweel saw ecromaes @ ban S4ua0 Lego krwar eft 
‘Gaesdivrei~ 1aéBe bag ted wis of ap Samet gar” hemxyd ot anew onemete 
bra sonatesdqe aid Soxedso mesko@d , S28 dorsi ao smoexood hae 

edd emotion e'ttiinialy ae yds? dott wo inal emt @ bons 





ae : 





of euem ocd) Eto-dea a ,beLl% Ome -eLlt of wveot ovis aaw (suobantes 
| A40L Motel x .(whato we Y2embade of wdiuom Yo shendltte na as bmete_ 
fclotev » te omwies off mi gakédivact «yaw a vreted fated 2 new omat y 
ot sa miale te ¢nemedesa tod wo Tilinlale Janene soso! oat aaa ro 





court's direction of two verdicts. Im ome the jury found “the 
issues as to the right to levy a distress warrant ee ii aintift, 
and the issues as to the merite of the action againat defendant, 

amd assess plaintiff's damages at the sum of $80." In the other 

the jury found “the issues against plaintiff on defendant's claim 

of set-off, and assess defendant's dauages at the sum of 9440.50." 
During the second trial defendant filed, by Leave of court, an 
"amended atatement and affidavit of claim ef set-off.” Yolleowing 
the return of the two verdiets plaintiff mace three motions in 
succession (1) “for judgment in her favor non obstante veredictos" 
(2) for s new trial and (3) in arrest of judgment. All these motions 
were denied. The comzon law record diecloses that on Mareh 17, 1931, 
the court entered “judgment non obstante veredicte against plaintiff 
as to distrain and against plaintiff on defendant's set-off and 
assessed damages, 2360.50, and costs,” and thot plaintiff prayed and 
Was allowed the present appeal. It will be noticed that the smount 
mentioned in the judgment, $560.50, is the difference between the 
amount of damages assessed im defendant’s favor in one verdict 
($440.50) and the amount of damages assessed in plaintiff's favor in 
the other verdict ($80); and that the jury assessed 6 amages in the 
last named verdict in plaintiff's favor, notwithstanding that they 
found therein the issues againet her “as to the right to levy a dis- 
tress warrant.* 

In defendant's “amended statement and affidavit of claim 
of set off” he alleges that on December 18, 1929, he purchased “the 
store” for $3975 from Levitasky, who thenwas plaintiff's tenant 
under a written leases that on thet day Levitasky ageigned all of 
his right, title and interect in the premises and the lense to 
Gefendant, who “became the sub-leseec of Levitzsky;" that plaintiff 


“wae holding the cum of $400, belonging to Levitzsky;" that for e 
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valuable consideration Levitssky sold and assigned all his right, 
title and interest in said sum to defendant, which sum is now due 
to him, together with interest thereon of $24; that there is new 
due from plaintiff to defendant the further sum of $12 for goods 

and merchandise sold and delivered to plaintif’ during February, 
19351, and at her request; and that defendant isa not indebted to 
plaintiff in the eum of $290 fer rent, as stated in her statement of 
@laim, or in any sum. 

On the trial plaintiff callec defendant as a witness under 
section 33 of the Wunicipal Court Aet, who testified that he occupied 
the store as plaintiff's tenant during the monthe of December, 1930 
end Januery, 1931, and o part of the wonth of VFebrusry, 19315 Vises 
“until the closing of the atore” on February 17th, - the day said 
Gistress warrant wes levied. 

On the trial, also, a certain written lease was introduced, 
signed by plaintiff, as lesser, and Levitasky, as leesee, dated 
December 2, 1929, wherein plaintiff demised to Levitanky seid store, 
to be oecupied for a grocery, ete., from Levember 16, 1929 until 
December 14, 1934 (a period of five years) for a wonthly rental of 
$125. ‘The lease is on a printed form and in addition to the usual 
Covenants head a rider attached thereto, also signed by plaintiff and 
Levitasky, with the following provisions in typewritings 

"Lessor hereby agrees that Lessee shall have the right to 
transfer, assign, or sub-lease said premises subject to lessor's 


Spproval, end that seid sub-lessee shnil have the same rights as 


lessee herein. 
it is further agreeé that the $400, deposited with the 


lessor by the lessee as aly for the faithful performance of the 
Covenants of this lease, %t receipt whereof is hereby acknowledged, 


shall beor interest at the rate of 6 per cent per annums said 
interest shall be payable to lessee annually.” 


Plaintiff testified in eubstanee that on December 15, 1929, 
Levitazsky, as tenant, took possescion and occupied the store for a 


short time; that he ond defendant are relatives; that prior te January 


2, 1930, Levitzsky, in accordance with the provisions of ssid tider 
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and with Ber knowledge and approval sub-lensed the store to defendant, 
and the latter took possession, conducted a grocery, ttes business 
therein and peid rent to her et the rate of $9125 per month; that all 
rent up to anc including Lecember 14, 1930, waa paid by defendant; that 
he dig mot pay in full the rent due for the month from lecewber 15, 
1930 to January 14, 1931, but only paid the sum of 985, lesving a 
balance due for said month of $40; thet he did not pay any rent for the 
month beginning January 15, 1 31, or for the month beginening February 
25, 19313 that plaintiff's frequent demands for the payment of the 
stipulated rent for said two months, and for the payment of said balance 
of $40 for rent for ssid month ending January 14, 1931, were all refused 
by defendant, anc that on several ocensions, when the demands were made 
| he said “he was moving and would not pays" and that on February 17, 1931, 
y Plaintiff instituted the present distress proceedings. 
befendant teatified in his own behalf, on direct and cross 


" examinstion, ané also introduced in evidence (1) o certain receipt, 















signed in plain:iff's name by an agent who at times collected rent for 
tT, (2) a certein written assignment te defendant, signed by Levitzsky, 
(3) a portion of a private account book kept by defendant. Defend- 
t's teotimony is most uneatisf-etery. By 1t he endeavored (unauccess- 
vy, im our opinion) to shew that about December 15, 10930, he and 

tiff entered into a verbal agreement whereby plaintiff waived the 

t of the monthly rent under the lease in enzh, and agreed that it 
ig t be paid in groceries, ete. received by plaintiff from dcfendant, 
that «ll rent eclsimed to be due had been paid in groceries, ete. 
Sceived by plaintiff. Plaintiff, om the contrary, denied thet any 
verbal screement was made or understanding had, and, while admitting 
t she on cecasions purchased groceries, ete. of defendynt, testified 
: t for sil such purchoses che paid cash. The said receipt, signed by 
lnimtire vy said agent, is dated Lecember 15, 1930, and is ae follows: 


iveé of Nathan Levitzsky 285, for rent om account of store rent, 
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No. 425 S. Central avee, for one month ending January 15, 19351. 
Bal. $40." The said sasignment signed by Levitzsky, is dated Decembe 
13, 1929, and is as follows: 

"For and in consideration of the sum of one dollar and other 
good and valuable considerations, | hereby transfer, assign and set 
ever to Israel Lockson, all my right, title and interest in and to the 
eum of Your Hundred Dollare held by Mre. fagan, the owner of the 
premises located et 425 ©+ Central Avenue in the City of Chieago, and 
State of Illinois, which money is now only being held as seourity by 
the said Mra. Fagan for the payment of rent on the premises sbove 
described." 

‘fter reviewing the entire ovidence we are of the opinion 
that those portions of the jury's verdict wherein they in effect found 
that plaintiff had no right to levy the distress warrant, and wherein 
they in effect found that defendant had a good and valid claim of set- 
off against plaintiff in the sum of '440.50, are manifestly against 
the weight of the evidemce. Defendant's theory in his claim of sete 
off was in substance that he uns entitled, as assignee of Levitasky, 
to the sum of $400, which had been deposited by Levitzsky as security 
for the faithful performance of the covenants in the lease, bat the 
evidence clearly shows that sueh covenante ha: not becn performed as to 
payment of rent for certain months o# sbove mentioned, and, henee, 
@efendant was not entitled, at the time his set-off was filed, or at 
the time of the trial, to recover from plaintiff said /400, even though 
he then might have been entitled to recover the interest on said sum 
($24) and aleo the further eum of $12 for merchandise, as alleged. 

The judgment of the municipal court of March 17, 1931, 
is reversed and the cause remanded 

REVERSED AMD REMANDEDe 


Kerner and Scanlan, JJe, concure 
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BUILDERS AND MERCHANTS BANE ff } 
AND TRUSTY COMPANY, a corporation, — 
Complainant and Appellee, j 
ve ) j ; 
INTERLOCUTORY 
LOUIS 0. RUNNER et Ble» 


Defendantas APPEAL PROM 
SUPERION COURT, 
Om Appeal of AUSTIN HOTEL COMPANY, QOOK COUNTY. 


a corporation, 
Appellant. 


MR. PRESIDING JUSTICE GRILLZEY DELIVER) THe OPIBION OF THR COURT. 


By this appeal the Austin Hotel Company, a corporation, 
seeks to reverse an interlocutory order, entered ty the Superior 
Court in a foreclosure proceeding on April iy 1931, appointing a 
receiver. 

Complainant's bill was filed on Merch 30, 1931, and prayed 
for a partial foreclosure of a second trust deed on certain improved 
premises in Chicago and for the appointment of » receiver pendemte 
dite. On the same day notice was served on the defendants, Louis 
O. Runner, Julia G. Rumner, his wife, anc dustin Hotel Company, that 
on the following day, March 31st, complainant would move the court 
for such an appointment. On April let, there was » hearing on the 
motion, based solely upon the allegations of complainant's verified 
bill, and resulting in the court entering an order appointing the 
orth Town State Bank, a trust company, as receiver “to receive and 
Collect the rents, issues and profite from the property described in 
the bill of complaint herein, * *, with euthority to operate the same 
and pay the neceesary current opersting expenses and to rent and 
lease for such rental as shall seem advisable any vacant room or 


Spartment in or upon said premises, and to do gueh other acts ag the 
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eourt may from time to time order, said Keceiver to have the usual 
power and authority of receivers in chancery in like cases." On 
April 6th, complainant's bond in the sum of $1,600, approved by the 
court, was filed, and said receiver filed ites acceptance of the 
appointment and took possession of the premises. 

On April 14th, the court of its own motion entered an 
order, adjudging that said North Town State “Sank be removed as re- 
ceiver, and that the Straus National Bank and Trust Company of Chicago 
be appointed as receiver in its stead and “forthwith take possession 
of the premises involved with all of the righte, duties and powers 
heretofore exercised by said North Town State Bank as receiver.” In 
the recitals of the order it is stated that “said North Town State 
Bank has on thie day been closed upon order of the Auditor of Public 
Accounts of the State of Illinois,” and “is no longer operating as 
& going concern," and that “it is for the best interésts of all par- 
ties to this proceeding and necessary to the orderly administration 
of the orders of this court thet said North Town Gtate Bank be removed 
as receiver." On the following dey, April Sth, said “Straus Bank 
filed its acceptance of its appointment as receiver and took possession 
of the premises. 

On April 30th, within apt time and in accordance with 
provisions of section 123 of the Practice Act, the Auatin Hotel Co. 
file¢ its appeal bond with the clerk of the superior court, appealing 
from the order of the court of April lst, appointing « receiver, and 
on May 29th, within apt time, here duly perfected ite appeal. 

In its bill complainant alleged that it is a banking cor- 
Poration, duly organized under Iilinois laws, having its principal 
Place of business on North Clark street, “hieago; that on February 
15, 1926, the defendants, Runner and wife, being indebted in the sum 
ef $100,000, executed and delivered their 204 bonds of different 

_ denominations, bearing interest as evidenced by coupons at 6% per 


L 
= payable semi-annually, all date¢ February 15, 1926, and payable 
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to bearer at different dates at the of’ice of ‘tandard Trust 

and Savings Sank, Chicago, - the last on August 15, 1930; that 

to secure tie payment thereof said defendants executed and delivered 
their trust deed (Exhibit A), im the nature of « second mortgage, 
datec and acknowledged February 15, 1926, and recorded March 2, 1926, 
conveying to seid Standard Trust and Savings Bank, xs trustee, the 
improved premises here involved, “and oll rents, issues and profits 
thereof;" that all of said bonds, except 79 thereof arcregating the 
principal sum of $39,600, were paid at their respective maturities; 
that of said unpaid bonds some metured om -ugust 15, 1927, and some 
om August 15th in the years 1928, 1929 ané 1930, reapectively; that 
on August 15, 1930, the National Bank of the Mepublic of Chicago, 
trustee, (successor by consolidation to said Standard Trust and 
Savings Bank, trustee) entered inte a written agreement (Exhibit B) 
with exid Austin Hotel Company (then the owner and holder of the 
legal title to the premises) whereby exid trustee, for and on behalf 
of the owners and holders of seid bonds remaining unpaid, agreed 
with seid Austin Hotel Coe to extend the time of payment of said 
umpaid tonds for 2-1/2 yeare from August 15, 1930, (ieee, until 
February 15, 1953)» provided, however, that said sustin Hotel Co. 
“shall promptly pay all interest due on said bonds on this date, and 
all interest accruing on said bonds from and after this date, * * 
and shal further keep and perform all and singular the covenants 
anc agreements in said bonde and trust deed contained;" that in 

the extension agreement said Austin Motel Co. agrced to accept the 
seme upon the conditions mentioned, and further agreed that “in 

Cave of default in the paywent of any one of enid interest coupons, 
ané in case of a failure to keep or perform any one of the covenants 
and agreements in said bonds or trust deed contained, seid agreement 
# * shall at once become null and void, and the entire balance, in- 


Cluding principal and interest on each of the above mentioned bonds, 
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shall at ence become due and payable and may be collected by a 
suit at law or in equity, without notice and with interest at 7% 
per annum after such default, and the owners and holdera of anid 
bonds shall have the right to proceed by foreclosure or otherwise, 
as in said trust deed provided;" and that under the provisions of 
the trust deed and extension agreement, if any of anid bonds or 
interest coupons should fall due and remain unpaid for 3 days beyond 
maturity, the lien of said trust deed might be foreclosed by the 
owmers and holders of the then overdue bonds or coupons, subject, 
however, to the continuing lien of the trust deed as security for all 
bends and coupons not due at the time of the institution of such 
foreclosure proceedings. 

Complainant further alleged that said Austin Hotel Coe, 
at the time of the execution of the extension agreement and to 
evidence and secure the interest on enid then umpaid bonde, also 
executed and delivered extension coupon notes evidencing the semi- 
annual installments of interest maturing on each of anid bonds on 
February and August 15th, in each year, curing the period covered 
by said agreement. (Copy of one of the extension coupon notes is 
attached as xhibit D.) 

Complaimant further alleged that said Austin Hotel Co. 
has defaulted in the payment of the extended interest coupon notes 
maturing Vebruary 15, 1931, evidencing interest of $309 due on 10 
Certain bonds (civing their numbers and sgeregating $10,000 at face 
Value); that said defandit hae continued fer a period of more than 
3 dsys, and still continues; that complainant is the owner and holder 
of said 10 bonés and interest coupons, having acquired them for value 
in the usual course of business; that by reaeon of asid default “said 
extension agreement hay become null and void in so far as the rights 
of complainant is concerned;" and that complainant files ite bill 


for the purpose of securing payment of said 10 bonds, together with 
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all interest coupons felling due on February 15, 1931, subject, 
however, to the continuing lien of seid trust deed and extension 
agreement as security for the remeining outetanding bondse 

Complainant further alleged that the premises involved 
are located in Chicage, are commonly «nown ae 321 Forth Central 
avenue, and are improved with a S-story brick hotel apartment build- 
ing, contaiming a large number of rooms and apartments; that the 
premises are in the possession of and being operated by the Austin 
Hotel Co.; thet under the terms of the trust deed the two Rummers, 
husband and wife, agreed that upon the commencement of any foreclosure 
proceeding the court might, without netice and without regard to the 
value of the mortgagedproperty, or the solvency or insolvency of any 
person liable for the debt secured thereby, appoint a receiver of the 
premises for the benefit of the holders of bends whose rights are 
being foreclosed in this proceeding, with pover to take possession of 
an¢ to operate snd leese the wertgaged promisen, to collect the rents, 
igsues and profite thereof during the pendeney of auch forcclosure 
suit, and to pay texes, instrance and other liens, ete.g¢ and that 
Uhless a receiver be appointed with such powers the rents, isesvuea and 
profits of the premises “may be dissipated and eaid building be pere 
mitted to become dilapidated and in disrepair, and said rente and 
profits not be applied to the payment of prior incumbramees, taxes and 
other expenses, and the security of your orater'a bonds be jeopardized 
ané diminieched.* 

Complainant further alleged that the premises are cubject 
to the lien of » prior trust deed (first mortgage), dated January 25, 
1926, and recorded January 27, 1926, securing an ageregate indebted- 
Ress of $325,000, maturing Pebrusry 1, 1935, upon which there remains 
Gue snd unpaid approximately $251,000; that the Austin Hotel Co. holds 

the fee simple title to the premises, subject to suid two mortgages, | 


and is now in possession an such holder and owner; thet parta of the 
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premises are occupied by divers persons as its guests or pessees; 
that the premises “have been appraised by competent real estate 
appraisers, and that it appears from such appraisements that said 
premises are scant security for the payment of the encumbrances 
againet said premisess" and that a receiver should be appointed 
immediately to take possession of the premises and to operate and 
maintain the same, etos 

After the printec briefs of counsel for the respective 
parties had here been filed, appellee (complainant) moved tio dismias 
the appeal on the ground that it head been taken from the wrong order. 
Counter suggestions were filed. On June 16, 19351, it was ordered 
that the motion be reserved to the hearing. It will now be denied. 
The present appeal was properly taken under the provisions of section 
125 of the Practice Act from the order of April 1, 1931, appointing | 
a reeeiver. The effect of the order of April 14, 1931, entered on 
the court's own motion, was merely to suvatitute another bank as 
Teceiver in plece of the bank oricinally appointed as such. it would 
have been improper to have taken the appeal from ssid order of April 
14, 1931, as the scope of the receivership wue not enlarged and neo 
Other or further powers were given to the substituted recelver, ‘traus 
National Bank and Trust Co. (See, International, ete. Union vs Me- 
Gomighe, 72 111. App. 39%, 401g Mechanics etc. Ags'm vs People, 72 
Tll. Appe 160, 176.) 

On the main question, ac to whether the allegations of 
Complainant's verified bill warranted the court in sppointing a ree 
Geiver of the premises with the powers and authority mentioned, we 
are of the opinion that they did mot, and thet the order appointing 
the receiver wos improvicently issued and shoulé be reversed. it hag 
been decided by appellate courts of this dictrict that, even where the 
Tents are pledged in the trust deed, a receiver pendente Lite will not 
be appointed at the inetance of a mortgagee umless it appears that the 


i 





tevescod zo atasary eat Bx nnentog urevld we ‘belquove oz ‘oak 
status Inet inetoqmes “ beatarage mod Bey otal’ err 








Pal TAS bide. 
, 


bedasogge od btwote revkeet” - ‘tntd tan *ysonkaorg dhaw 
bas staxeqe of bee usulmong acfd te » ao tewssaoy het os cstabh: win 


‘sods eonae ‘edd? mtetet 





ovidongess and <0? Lesaneo to stolxd bedadrg ont wegth 
“up bom 2 ws hover (enantatenee) astledgs » betit toad xed sat wottg 
aay 


_ bexeore a aa 1665 e8L onwe nO DOLE oxew enorinesgue 





»sohze giexw add mort aeaat mead bad ih Jtuct hawors ek? mo. 





babe’ of won Ifie iI .gulvaed odd og bevrsne x ae no tio nd’ ‘tints 
wetioes te snolatrorq sald soony meaed vdx9qo7q aay fecace tasebeg ad? 
aubinbouss +HOCL gf Lhwge ko tedne ocd mont doh soltoaxt wat shachend 

(mo beretne «Le0L yo Ling) to rebco ads Yo doette of? ot j 








ws ema’ teddone oud dadwe ed visxen aew ymolvem awe o'd4 woo se 

aluow a | Haus Bs rodmbouge Linea txo ined old to soolg rif “ger! oot 
Sings te wooo bias work Lesage ai? nese evan od regorent Hood weil’ 
- ott hae betaine oe ane « ahdaxorsooes w Pe) 0 eats sud an nhower oe 








i Ree eo : pi é dats 1908) .o8 sai? bell Wal 
z : A ee ‘ : i, ange |e statis oid 429 vas +0 ee an afn test “a 
| ’ SORE oer +Qqa a 

te anoltagotia od? xodtelw od eo qnoktsorp miss nT ia al 
oot 8 gatintoggs ui “faures aed oe fmataw ‘tthe beliliey aT onantatqoo 


. ow bone Jerom Yibzoiddun bs axowed eis ddiw ovelmong | oid XO % 
. 






-pubdmtogga t9bs0 md gord bas ‘fom | ‘bib sae saat | moines ote Fo i 


oye 


premises are inadequate security ane that it is mot inequitable 

to make the appointment. (Strauss v. Georgian Bldg. Corpe, 261 
Ill. App. 284, 283, and cases cited; Bothman vy, Jindstrom, 221 
Tll. Apps 262, 2703 Davis v. Blair, 252 [lls App. 417, 4213 
Grabowski v. Mackaskey, 257 Ill» Apps 404, 4863 Thomas ve Damonds 
Bo. 35,311, unpublished opinion filed June 24, 1951.) ‘“e do not 
think that in the present bill the allegotions as te inadequate 
security are sufficiently definite. wo facta are stated showing 
such imadequacy. It is only alieged that the premises “have been 
appraised by competent real eatate appraisers, and that it appears 
from such appraisementg that the premises are souant security for 
the payment of the encumbrances against sald premises.” The appraise- 


ments are not set forth, nor is the purport of them stated, nor is it 


shown who the pppraisers were. ‘8 said in Grabowski vy. Maclagkeys | 
Supra, the bill “does not even plend the conelusion that it (the 


property) is scant security." Furthermore, it  ffirmatively appears 
from the bill that the prior indebtedness of 9325,000, as evidenced 

by the first mortgage ae originally given, has been reduced to 
“approximately $251,000," and that the indebtedness of the second 
mortgage soucht to be foreclosed, originally /100,000, has been ree 
duced to $39,600. And it appears that the sole ¢efault under said 
second mortgace, by ite terms and those of the extension agreement, 

is in the non-payment of 9300 of interest coupons, held by complainant, 
which matured on Pebrusvy 15, 1931, about 45 days before the receiver 
was appointec. And we think that it wee highly inequitable to appoint 
a receiver, based solely upon the allegetions ef the bill, and thereby 
take from the present owner of thie apartment hotel building the 
Management and control thereof. It is net charged in the bill that 


the property is being mismanaged, or that taxes have not been paid, 
or that the income ig not being properly applied te the reduction of 
the indebtedness, or that wacte is being committed. it is only 
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averred that, unless a receiver be appointed pendente lite with 
usual powers, the income of the preperty, “may be dissipated and 
said building be permitted to become dilapidated and in disrepair, 
aud eaid rents and profits not be applied to the payment of prior 
incumbrances, taxes and other expenses, and the security of your 


orator's bonds be jeopardized and diminished.* 


For the wasons indicated the interlocutory order of 
the superior court of April 1, 1931, appointing a receiver of 


the premises, is reversed. 
REVERGEDe 


Kerner and Scanlan, JJ.» econeurs 
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E. J. PAULEE, oer g 
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(Plaintiff), 
Appellant, APPRAL PROM MUNICIPAL 
v. COURT OF GIIGAgG, 
) 
RGBENT F. BATES, ) ay £3 2 ~ mF c~ 
(Defendant), } OF ses 2 
Appellee. 


MR. JUSTICE KEANER OELIVERED THE OPINION OF THe COURT. 


December 12, 1927, plaintiff, \. J. Pauler, caused a 
judgment by confession for $210.00 to ve entered in his faver 
ageinst the defendant, lobert *. Gates, om s promissory note for 
§360, with the usual power of attorney to eonfess judgment, executed 
by the defendsent, datec Sectober 20, 1927, payable to the order of 
Plaintiff in ten monthly installments of [36 each. ‘Subsequently 
on defendant's petition the judgment was opened and he was given 
leave to plead, - the jucgment to stand es security. Thereafter 
the couse woe tried before the court with a jury, rezulting in a 
verdict and judgment in favor of the defendant, from whieh plain- 
tiff appealed. 

October 11, 1928, (fauler vy. Sates, 250 Ill. App. 636) 
this dévision of the appellate court filed an opinion in the instant 
Case, holcing that while there «no in the record a statement submitted 
to and certified by the trial judge ae a correct statement of facts 
Sppesring on the trial and of all questions of law involved in the 
Case, it cid not comply with section 23 of the Municipal court Aet 
80 ss to furnish a record for review authorised by the section, and 
accordingly om motion this court struck out thet portion of the 


Tecord, and, as all aseignmente of error were considered to be 


Predicated on the rulings cf the court and the admission and exclusion 
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of evidence, and upon various motions which were included in the 
portion of the record stricken, affirmed the judgment. On writ 


of error our Supreme court in Pauler v. Bates, 354 Ill. 338, held 





thet the certificate of the trial judge wae sufficient te constitute 
@ certificate to a bill of exceptions and, accordingly, reversed the 
judgment of this court and remanded the cause, with directions that 
we hear it on ite merits. 

Plaintiff has aesigned amd orgued five grounds why the 
judgment should be reversed. The only question necessary to be new 
considered presented by thie record ia, did the esurt err in denying 
the plaintiff's motion for a nomauit. At the clese of the examination 
in chief of the defendant, as a vitness in hia own behalf, and before 
the jury hac retirec from the bar, plaintiff moved the court to vacate 
the judgment entered on December 12, 1927, and to grant a neneuit at 
Plaintiff's costs, but the court refused plaintiff's request, and 
Overruled said motions and plaintiff excepted and now contends the 
court erred. | 

The right to take a nonsuit is a substantial right. 
(Daube vy. Kuppenheimer, 195 Ill+ App. 99, 107.) (t common law a 
Plaintiff wae permitted to take s nonsuit ot any time before the 
Verdict wan rendered in courte (Berry v+ Savage, 2 Seam. (111.) 

261; Daube vy. Kuppenheimer, 272 I11. 350.) ‘Section % of the 
Practice ‘4ct, Cehill'e States, ch» 110, pare 70, provides: 

"“kvery person desirous of suffering o noneuit shall be 
barred therefrom, unless he do so before the jury retire from the 
Dar, or if the cave is tried before the court without wo jury, 
before the cave is submitted for final decision.” 

Seetion 30 of the Municipal Court Act, che 37, Cnhil!'s Tevised 
Stats., par. 418, is in part ac follows: 

“Every person denirous of suffering » noneuit on trial 
shall be barred therefrom unless he do so before the jury retire 
from the bar, or before the court, in omse the triel is by the 
Court without a jury, states its finding.* 


Tm Gordon vy. Goodell, 34 Ill. 429, the court maid, page 455: 


















snd@hxear ag oo ie 

ace yte anewete enht bengts bite hemgl vax amt ‘vetsatats ae 
woe of of Yeas gegen fadoesin qine oat dewteves ed biuode atom: 
Eaiyed wi Tee Peo oft O86 qed Greoes. nhs xt deere ony + i 
molisnianne ofy te wegle edd 26 .thenen » net motion a Tatinele odd 
 ereked baw , iieded mee etd ol. eeans iw a ta gisabaeted a4. te ® 
aseowy ot ¢uson ert oevem Tiitaled¢ . ted ofa woe’ Serlior. bast x 4 odd 
ga Shanon a Inert, 49 Om . ORL Al votes mo Sexedae,.dmemgael as : 
hem, nomen al TImiel; beewtet dunce sd? dud pudeoo af tiidetaly 
at? ehwedies weer bra badgeoxe 2itdmiaig dae emoldon bles bekgz%ay 8 
: | i oo ghee, SOD 
:) sighs Latinadedva # at disenon @ ofe? 92 ddpdt adl...., wie | 
# wat Wennoo t: (aTOL QUO sqG\ 14% JUL yepmtedmeuaet. oo ait) 





eso exetod oul? yan ta divenes « Salad of bedtinieg ser Rate tq 
{.kSt) smse? 2 yopavet ao yore) adios at doneberot caw dolor 7 
‘eat te OP setteet (s08e «EE OtR Leta: yet nt oats 
teesiveng oO «sae eOll eto ¢emteda @! Lilde® gdga2 

ons Ls tenn ani ttre mene Nae | 


eeu 2a disaeld be Saeco att ayoteod bg ‘SaR9 ais. 
neaere nee? mers Yet do22 Lawes digas esas: 


= ao divdwn a giles tied te ‘dilbret des ‘eat 

erkiat weet oft exe ied b. d 

wal ud af Ledtd add aoas i ait tae eat si te 
*igad int wat osiate emt wi wort 


Redd nee 


saga 8yN4 «hae dmmos add ,OMb LET be 





o3e 


*“A judgment hac previously been confessed on the cause 

of action then on trial, and the pleas put in by the favor of 

the court on the petition of the defendant, without however, 
vacating the jucgment for which the defendant had also petitioned. 
Thie judgment wos held for the benefit of the plainkiff, as his 
security, as ig the usual practice. ‘The plaintiff, when he 
entered the motion for leave to take a nonmuit, aleo entered hig 
motion to vacate this jucgment, which the court alee denied. The 
udgment being for the plaintiff's benefit, we see no reason why 
he gourt should not have vacated it om his motion, and by allowing 
the nmensuit remit the parties te their original positions. The 
motion to take s nonsuit being in time ghcvuld have veen allowed, 
notwithstanding the judgment. 


The judgment of the Municipal court of Chicago is 
reyereed and the cause is remanded with directions te the trial 


@ourt to grant the request of the plaintiff for a nonsuit. 
REVERSEL AND RSMANDOUD WITH DIRECTIONS. 


Gridley, *« Je, and S¢eanlan, Je», concurs 
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CHARLES 3. coststzo, 


Defendant in Error, ) 
Ve ) ERROR TO MUNICIPAL CouRT 


JOSEPHINE RANES and OF CHICAGO, } 
JOHN G.  RANES, sPOTA CRA 
Plaintiffs in Srror. 9) 6 OT A 324 

ed X (fey i SA SE ~ 





MR, JUSTICR KSRWER DSLIVERED THE OPIBION OF THz COURT. 


The defendant in error, Charles J. Sestello (herein 
Called plaintiff), brought an action againet John G. Ranes, 
Josephine Hanes and 8. Robert Kanes, to recover $741.60, H, 
Robert Ranes was not served with summons and the cause proceeded 
to trial against the othe: two defendants vefore « jury, and a 
verdict and judgment wae rendered in favor of plaintirr and 
agsinet the defendents Josephine kanes and John G. Banes for 
$741.60. To reverse said jucgment John G Ranes sued out this 
writ of error. 

The statement of @laim sete forth that plaintiff claimed 
@ balance of $393.53 for funeral services rendered by him in the 
burial of Albert . Rames at the request of the defendants and in 
Gddition the sum of $345.07 for money loaned and expended by one 
Helen C. Thoern to the defendants at their request for the removal 
of the bocy of Albert R. Names from Denver, Colorado, to Chieago, 
Tllimeis; that the claim of Helen Cc. Taoern had been assigned to 
Plaintiff on July 12, 1929. By the affidavit of merits filed by 
John G. Manes he denied thot any services were rendered at his 
Fequest or thet he was indebted to plaintiff for any wum whatever. 

Plaintiff's evidence discloses that he is an undertaker, 
and on July 6, 1928, he had ® conversstion with the defendant John 


G. Ranes regarding the burial of Albert R. Ranes, his son, whe had 
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been killed in -enver, Colorado, in which conversation the defend- 
ant informed plaintiff he cesired the piaintiff to conduet the 
funeral and that he, the defendant, would pay the expenses connected 
therewith. *laintiff secured the body the following day at the 
Reck ‘sland depot anc conveyed it to his establishment; that evening 
he agsin called st the home of defendant and spoke to him regarding 
the selection of a casket and was informed that the defendant 
Josephine “anes, who was the widow of the deceased, and re. John 
Ranes, the mother of the deceased, rould select the casket; it was 
selected by the women anc paid for by the plaintiff.  t the first 
meeting of the plaintiff and the defendant John G. Ranes, the parties 
Giscussec the payment of the undertaker's bill incurred in )enver 
and the necesenry railroad fare to bring the sody ond the widew te 
Chicago, and plaintiff waa teld to co ahead and render his bili 
after it was over. Defendant John G. Ranes atated he did not have 
the eash with which to pay the undertaker in Denver and to advance 
euffiecient funds to the widow to enable her to return to Vhicage with 
the body, but if Helen Theern would advanee it he would return it te 
her as he bad an insurance policy on his son's life payable to him~- 
self. Helen Thoern thereupon advanced $348.07. The funeral 
expenses in Chicage amounted te 550 upon which there had been paid 
by the United States Government $107, leaving s balance of 9393.53. 
Helen Thoern assigned her claim for the money advanced by her to the 
Plaintiff. it further appears that Yelen Thoern had known John G. 
Ramee for four years prior to  lbert's death and had known the de-~ 
Ceased for come sixteen years and that she mwcomwended plaintiff to 
éefendeant. In the trial court defendant dic not dispute the amount 
Claimed by plaintiff, the defense being that he had never ordered 
the services rendered and aad not agreed to pay for same, nor 


authorized the advancement of the money by Helen Thoern. 
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The defendant's version was that he had mo conversation 
with Helen Thoern about arranging for the fumeral and that he had 
mot askec her to help out and advance any money, and that he did 
mot tell her if she did advance the money to bring the widew and the 
bedy to Chicago he would repoy the money; that plaintirr did come to 
his home and inquired what arrangements he wished te make regard ing 
the funeral and was informed that cefendunt did not desire to make 
any arrangements; “that the boy did not belong to us any more, he 
belongs to his wife; whatever she ces is perfectly all right." That 
because of the relationship existing between Helen Thoern and the 
deceased it was she who ordered the fumernl and agreed to pay for the 
services. 

The defendant contende that the verdiet and judgment ig 
against the manifest weight of the evidence. ‘e have carefully 
considered the tectimony of all the witneeses and are of the opinion 
that we would not be warranted in holding that the verdict is against 
the manifest weight of the evidence. 

Defendant further contends that there Was no evidence to 
holé John G. Ranes, and the action having been brought on a joint 
Contract the evidence must de such az to warrant a judgment against 
Sll the defendants or mone. We find no merit in this contention. 
Josephine hanes was the widow of the deceased and was liable for the 
funersl expenses connected with hie burial and she admitted she 
Tecelvec the money forwarded by Kelen Thoern for the reilrond expenses 
in coming to Chieage and thot $285 wae paid to the undertaker in 
Denver, and in her testimony in the trial court she admitted her 
liebility. 

It is next contended that the judgment entered ig not based 
Om the plaintiff's statement of claim but is based on a claim that 
the plaintiff had againet Josephine Kanes upon her promisvery note 


for $754.96, The verdict of the jury wan for $764.96 and the court, 
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on motion of plaintiff, permitted » remittitur of $13.36. It 

appears from the evidence that after the funeral plaintiff request ed 

John G. Hanes and Josephine Hanes to sign a note which he drafted for 
$754.96. This note «as signed by Josephine Ranes but not by John G. 

Raness 

The fact that the court permitted the remittitur in the 
imetant case is mot cause for reversal. Jefendsnt bas had a fair 
ang impartial trial and the excessive sllowanee was not caused by 
any impreper influence of plaintiff or hie counsel and under such 
circumstances an excescive allowance of demages may be cured by a 
remittitur. (Wabash Rye Co. ve Billings, 212 fli. 37, 42.) 

The defendant next contends that it was error to enter a 
judgment againct hisi, because it appears from the evidence that the 
Glaim of the pleintiff wae the joint obligation of John ¢. Hanes, 
Josephine ‘anes, Hs Pobert anes and Mrs. John Names, and that 
Mrs. Jom Hanes was not made a party to the suit. The point is not 
well taken. There was no evidence sustaining any linbility on the 
part of Mrs. Johm Hanes. 

it is also contended that the court erred in instructing 
the jury. The court instructed the jury orally. After the wading 
of the instructions the bill of exeeptionz shows thot defendent's 
Counsel excepted to the civing of x1i the imatructions. He ¢ic not 
make any specific ovjections. & general exception te the whole 
Charge is not sufficient. (Haskins v. Waskins, 67 !11. 4463 The 
Baldwin Co. v. Paley, 161 I11. Appe 3003 Howe ve Fulton, 225 [11. 
App. 589; Peceraro y. Halberg, 246 I11. 95.) 

It is also asvigned as error that the court refused to 
instruct the jury as requested by counsel. "e have examined the 
Tefused instructions and find no error in the ruling of the courte 

It is alse argued that the conduct, remarks and arguments 


of counsel were inflamustory ond prejudicial. [It is not necessary 
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to discuss these remarks and arguments. ‘¢ have examined and 
considered them and find no error thet would eause ao reversal 
of the eause. 

Finally it is argued, that the court unduly limited the 
time of argument to the jury te fifteen minutes. It ia discretionary 


‘with the court as to how much time shail be allowed for argument. 


The diseretion exercised by the trial court, however, aust be reason- 
able. If the time had been so limited as to prevent a presentation 
of the case made by the evidence such limitatien would be unreasonable 
amé an abuse of judicial diseretion. In the instamt case each side 
Wae allewed fifteen minutes. iefendant's attorney used all of his 
fifteen minutes and ens allowed five minutes additional by the court 
and five minutes of the plaintiff's time. ve are of the opinion 
that defendant's counsel was given sufficient time in which to pre- 
sent all necessary and legitimate argument. 

Pincing mo reversible error in the record the judgment 


of the #unicipal court ie affirmed. 
APPIRMED. 


Gridley, ?. J+, amé Seanlan, J+» concure 
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J. Vs. Delaney snd 

Walter F. Altenburg, 

eopartners coing business 

as DeLaney and Altenburg, 
Appellants, 
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COOK COUNTY. 
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EDWARD Re ADAMS and 
CLABA Jie ADAMS, 
Appellees. 





MR. JUSTICE KSRNER BSLIVERS> TH! OPINION OF THE COUPT, 


The plsintiffs, Je Vs Delaney and Valter P. Altenburg, 
eopartners, ¢oing business ae DeLeney and Altenburg, seek by this 
appeal to reverse an order of the Cirouit court of Cook county, 
Gismiseing plaintiffs' euit at plaintiffsa' cost. 

The plaintiffs sued defendants for legal services. The 
declaration consisted of the common counts and a special count 
averring that plaintiffs were attorneys and were hired by defendants 
jointly to defend a ereditor's bill and that the services were 
reasonably worth $3000. Plaintiffs filed an affidovit of claim in 
which it is elleged that they were employed by defendants to perform 
professional services and that they performed the services and that 
there is due them $3000. The affidavit of claim, however, did not 
state what was the reasonable value of the services. The defendants 
separately file¢ non assumpsit, and thot they were not jointly Liable 
with each other to the plaintiffs and that plaintiffs were not employ~ 
ed jointly together. The defendants did not deny the extent of the 
damages claimed by plaintiffs. Replications were filed, a jury was 
Selected, and the cause proceeded to trial. 

the plaintiffs’ evidence consisted of proofs tending to 
show joint liability of defendants and joint right to sue.» No 
Proof, however, was made of the rensonableness of their charges. 
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At the conclusion of the plaintiffs’ evidence, the cefendants asked 
leave to file amended affidavits of merit and after hearing from 
counsel the court steted he would permit defendants to file amended 
affidavits of merit. These amended offidavits of merit raised the 
issue as to the emount due by denial of the value of the services of 
plaintiffs and alleged that plaintiffs’ services were not worth to 
exceed £500. Plaintiffs exceptec to the ruling of the court in 
allowing the defendants to file the amended affidavite of merit. 

The defendants wade no motion for a continuance on the ground of 
surprise, nor wos sny offer made of further evicence on the r eoson- 
able value of their services, plaintiffs' counsel stating that they 
would “offer no further proef." The court thereupon stated, "mn 

the attitude of plaintiffs, they not proceeding any further in the 
triel of thie cause, it is ordered by the court that the suit be dig- 
Missed at plaintiffs' costa." 

It is contended that the court erred in allowing the 
amended affidavitsof merit to be filed and in diamiesing the suit. 
These amended affidavits of merit denied that the services rendered 
were of the value of $5000 and raised the iesue as to the emount 
@ue, if any. The defendants had the right to interpose puch a 
Gefense anc that right coulé not Inwfully be denied them unmleae the 
éefendante by their own actions and conduct afforded a justification 
for the ¢enial. The statute on amendments and jeefails is very 
liberal in authorizing amendments by any pleading or proceeding, in 
form or substance, at any time before judgment, and section 59 of 
the Practice act suthorizes amendments ot amy time before final 
judgment in any pleading which may enable the plaintiff to sustain 
the action or the defendant to make a legal defense. It is within 
the sound diseretion of the court to allow the filing of amended 
affidavits of merit. (Che 7, secs ly amd che 110, sec, 39, Cahill's 


Til. stat. 1929.) We cannot say, under the circumstances in the 
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instant case, there wae any ebuse of éieeretion in allowing the 
filing of the amended affidavitsof merit, and in view of the 
fact that plaintiffs refused to proceed further with the case 
there was no error in ¢iemiasing the suite | 


The juégment of the Cirowit court of Cook county is 


affirmede 
AWPIREED» 


Gridley, P. Je, ane Seanlan, Je» concure 
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GORDON A. RAMSAY, administrator 
of the estate of Avraham Potter, 
deceased, 





Appe llee 8 


APPRAL-PAGM CIRCUIT 
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COURT, COOK COUNTY. 
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BOOTH FISHERIES COMPANY, as . 
a corporation, : y e-., : My ft. 7 AS 
Appellant. bd ‘SJ Fe Lofthe VU 


MR. JUSTICK KRRANER DELIVERED THE OPINION OF THE COUNT. 


Plaintiff, as administrator of the estate of Abraham 
Potter, decensed, sued Sooth Fisheries Company, a corporation, 
te recover damages for the benefit of the mext of kim for the 
wrongful death of Abraham Totter. The care was tried before the 
court witha jury, verdict and judgment aguinet defendant for 
$5,000, and thie appeal fellowed. 

The declaration consisted of four counts. The first 
alleged in substance that April 15, 1926, the defendant operated 
and controlled an automobile being driven on Twelfth street, 
Chiengo: that plaintiff's intestate, while im the exercise of 
due care and cexution for his own safety, waa crossing Twelfth street 
not far from Mlue Island avenue; that it was the duty of defendant to 
exercise ordinery care in the management, operation and control of 
its sutomobile; that it failed in ite duty; that defendant carelessly 
and negligently managed, operated and controlled the automobile so 
that it ran into, against and upon the plaintiff's inteatete, sc that 
he wae killed on ‘pril 15, 1926. The second count alleges thet it 
was the duty of defendant not to drive its motor vehicle on «2 public 
highway in the State of Illinois at a speed greater than was reason- 
able and proper having regard for the traffic and use of the highway 

i Or 20 as to endanger the life and limb of any person; that defendant 


< 
_— drove said automobile at = high rate of speed and at a speed 
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greater than was rensonsble, comtrary to the etatute, The third 
thet defendent drove the automobile upen a public highway where 
the same passed through a clorely built up business pertion of an 
imeorperated city at a rate of speed in exeese of ten miles an 
hour; ané the fourth, thst contrary to the statute, defendant drove 
said eutomobile through the residence portion of Chleago, an incor- 
porated city, over “oosevelt rond, a publie highway, st a rate of 
epeec in excess of fifteen miles an hour. The defendant pleaded the 
general iseue, and thet it cid net own, Gpernte, anmage or econtrel 
the automobile slleged te have ¢eoused the death of the decenned. 
Only twe witnesses testified to the occurrence. Mra. snnie 
Walker, for the plaintiff, testified thet om April 18, 1920, between 
€é anc 7 o'clock im the evening, she was walking north on the east 
side of Blue Islen¢ avenue, crossing Twelfth street, and neticed a 
man preceding her, walking briskly north across Twelfth atreet. He 
head an umbrella and book under hig arm. “Sefore proceeding north 
aerose the street, upon erriving st the aouth eurb of Twelfth street, 
this man turned his head both ways; that when this man arrived at the 
south side of Twelfth eatrect she saw a truck on Twelfth street coming 
from the east approaching Blue Island avenue. There were no vehicles 
te obstruct the view of sither party. The driver of the truek did 
not wblow his horn. fhis truck struck the wan when he wan four or 
five feet from the north curb. At the time he was struck she wae 
ten feet fron him and she ws9 in the middle of the street. 1% was dark 
and raining. ‘* the time she atarted across the atreet the truck 
she saw coming from the east was about half «a bleck away. “he further 
testified that she Had occasionslly ridden in automobiles and had an 
idea as to the speed of nutomebiles; that this automovile was approache 
ing at about twenty miles an hour. 
William G. Moxley testified that April 15, 1920, at about 
6:45 pe me, he was driving « Yord seéan truck for Booth Fisheries 
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Company, upon which wag the name, Sooth Fisheries Company, west 

upon Twelfth street. It was a rniny evening and he had on dim lights. 
Ags he approached Slue Iglané avenue he stopped to let a truck from 

the north pasa in front of him to the south upon Blue Island avenue. 
The truck for which he waited, however, made a right turn upon Twelfth 
street anc proceeded westward. ‘hereupon, the witness started to 
erose Blue island avenue in first speed. ‘s he started to cross he 
observed an eastbound street car standing west of the southwest corner 
of Blue Island svenue and Twelfth street. This gtreet car was in the 
more southerly of the couble tracks running esat snd vest on Twelfth 
street. YFesring that pas-engers might get off the front, or caat, 

end of the street car and pass in front of him, ne pulled a wire 
operating s whistle om the truck he was driving and kept the whistle 
in operation until he reached a point just beyond the end of the 
street car. As the truck proceeded westerly the south edge of the 
‘truck wee about three feet north of the street car. ‘s the frent end 
of the truck was about even with the northwesterly end of the street 
Car, and at a point one hundred to one hundrec and ten feet west of 
the northwest corner of twelfth street and Blue Ialand avenue, a small 
Man, head Gown and coat collar turned up, an umbrella under his army 
Without looking where he was going, ran like a flash out from behind 
the street ear across twelfth street from south to north; that the 
Witness immediately threw in his brakes and swerved the front of the 
truck to the north, but collided with the man, striking him with the 
south light snd fender of the truek and knocking him backward. The 
man with whom he thus collided Moxley later discovered was »raham 
Potter. The truck was stopped within « foot or two of the point at 
which the collision occurred. The witnese further testified that 
he was unable to life the san who had been knocked down; that the 
Dptrees @ar had gone on east and that there was no one upon the street; 


‘that he hailed « passing truek, which did mot stop; that he later 
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succeeded in stopping a Cheeker enb which was approaching from the 
east. The driver of this cab acsisted the witness to earry the in- 
jured man into a Grug store upon the southwest corner of Twelfth 
street and Slue Ieland avenue. ‘hen the cab driver and the witness 
picked up the man who had been struek the truek was standing in the 
position and leeation in which the witness had stopped it at the 
instant of the collision. The left wheel wae outside the north rail 
of the westbound car tracks and the two front wheels were over away 
from the racks. The car was headed in a northwesterly direction, 
mainly to the north. The truck wes not moved from this position 
until the witness came out of the drug store later to pull it out of 
the car tracks to permit street ear traffic to continue. Prom the 
Grug atore at the southwest corner of twelfth atreet and Blue Island 
avenue the witness calleé a police station for an ambulance, and then 
proceeded to call a doctor. This doctor upon arrival at the « rug 
store found the injured man dead. 

On crowe-examination /f testified that Twelfth street runs 
@ast and west and that Ylue Island avenue crosses it «t about a half 
a right angle; that the southwest corner of Twelfth etrest at Blue 
Teland avenue was weat of the northwest corner, and that the west end 
of an eastbound street car stopping at the southweet corner of Slue 
Island avenue would be about even with an alley on the north side of 
the etreet, approximately 100 feet west of the northwest corner of 
Twelfth street at Blue Island avenues 

At the close of plaintiff's ease and at the close of all 
the evidence defendant requested the court to direct a verdict in 
ite favor. This motion was denied. It is not contended that the 
court erred in denying the motion, the defendent insisting that 
there is no competent evidence in the record upon which the jury 
could find the defendant was guilty of any negligence. The rule 


which should be applied is well settled in this State. if there 
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is in the record any evidence from which, if 4% stood alone, the 
jury could find, without acting unreasonably in the eye of the 
law, that all the material averments of the declaration have been 


proven, a verdict should not be directed. (Libby, YeNeill & Libby 

vs Cook, 222 Ill. 206; evine ys oelano, 272 id. 166; Wilcox ve 
international Harvester Coe, 278 ids 465, and Vail vs Graham, 259 
Ill. App. 172, and cases cited.) All that te evidence tends to 
prove and all just inferences to be drawn from it in plaintiff's 
favor must be conceded to him. The evidence most favorable to 
Plaintiff must be taken an true. The credibility of the witnesses, 
the weight of the testimony and the inferences to be drawn from facts 


proved are all questions for the jury to pass upon and not for the 


court to decide. (Kelly v. Chicago City Ry» Coo, 28% Ill. 6403 
Molloy v. Chicago Kapid Transit Co+, 355 id. 164.) There wae evie 


gence thet the truck was being driven at the rate of twenty wiles an 
hour, without warning, on a slippery street in the rain; thet ssid 
truck struck the decessed on a cross walk, while crossing the street, 
anc that the deceased before crossing looked to the east, and that the 
truck sao then half a block away. Contrary evidence wae introduced 
by the defendant, but that contrary evidenee could not be considered 
on ite motion to direct a verdict. If the condition of the evidence 
at the close of the plaintiff's ense doen not justify an instruction 
for a verdict in favor of the defendant, no evidence which the defend- 
ant may introduced later will justify such instruction except uaneon- 
tradicted evidence of an affirmative defense. ‘vidence contrary to 
the plaintiff's will not do it. (8 ve Ni $21 Tile 168, 
176.) The evidence in the instant case tended to prove the negligence 
charged, and it was the duty of the court to submit the ease to the 
Jury and no error was committed in the refusal of the court to direct 
m verdict. 
. It is next contended that there is no competent evidence in 
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the reeord connecting defendant with the ownership, operation, 
Management and contrel of the automobile, The driver of the truck 
testified that he was hired by the Booth Fisheries Company, paid by 
it, and ¢riving for it in the course of his duty in the delivery of 
fish, and that the name of the defendant appeared on the truck. 
This was prima facie evidence of the posvession and control of the 
truck by the defendant. (Kirn v. Chieage Journal Coo, 195 Ills Appes 
197, 203, and cases cited. ‘ee algo Jobeson y» Greyhound Lines, ines, 
257 Ill. App. 278, 285, and Hartray v. The is Te Yillett Coe, 232 
Tll. App. 193.) 

it is also urged that pleintiff's intestate was guilty 
of contributory negligence, defendant contending that the testimony 
of Mre. snnie “alker that she saw a wan in front of her etop at the 
south eside of Twelfth street at Blue Island avenue and look in both 
Girections, and that she saw a truck coming from the east about half 
a block away, coming at the rate of twenty milea an hour, and as it 
approached Slue Island avenue did not sound « horn, is not to be 
considered as tending to prove that he was in the exercise of due 
care for his own safety. ‘hether evidence tends to prove con- 
tributory negligence is a question of law; whether the plaintiff as 
& matter of fact is guilty of contributory negligence is a question 
of fact for the jury. The court can determine adversely to the 
Plaintiff only «hen no other conclugion can be ressonably drawn from 
the evidence that is favorable to the plaintiff. hat ia due care 
depends on the circumstances in each particular case. The only 
requirement of the law is that the conduct of the person involved 
ekall be consistent with whet an ordinary wan of prudence would do 





under like circumstances. (3 


Thl. 308; fienta v. Chicago City Ry- Cov, 184 id. 2463 Sreenwald 
Yo B. & Oe Re He Soe, 352 ide 627-) ‘pplying theae rules to the 


inatent case we are of the opinion the question was one of fact for 


ser 
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It ie urged, and the contention of defendant's counsel 
is, that the prejudicial atiitude assumed by the court and his 
remarks during the trial of the cause deprived the defendant ef 
@ fair triai. shile the witnesa Moxley was on the stand testifying 
the following occurred: Attorney for plaintiff. “Gay, listen, 
will you quit talking for a minute and let me ask you a question, 
please? Now, tell me once more. (6 you claim that the dim head- 
lights on your Ford threw a brilliant illumination shead of you so 
you could see from them? The witness: “ell, mot exactly. You 
would not trust no lights even if you had bright lights on, you 
would not see any too much thet night. The Court: “ell, just strike 
that out. Now, you answer the question.” ‘ttorney for defendant: 
"I object to that, your Honor, az net cross-examination, anyway. 
The Court: ict him answer.“ <ttormey for defendant: “iixeeption. 
The Court: “trike out the 'brilliancy.' The Witness: You could take 
a tright light and you would not see much that night. The Court: Wo, 
you were not asked that. §¢ ure asking you sbout your lights that 
might on your car» The ‘itness: Wo, you couldn't figure on the 
lights there." <Atterney for plaintiff: “Your dim light didn't help 
you to see in front of your car, did it’ The Sitmess: No, not the 
light itcelf, but there wae plenty of Light there besides that, those 
lights on the street car brightened it up. ‘the Court: Mr. Yitness, 
do you wont to go to jail? The *itness: Ho. The Court: Then shut 
up» The “itness: I am just ---* \ttorney for plaintiff: “How, 
young man, just answer the question and we will get along just 
wonderful. Just don't give me a lecture. Mow, you say there was 
plenty of illumination on the corner there that night? ‘he Court, 
Yes or no» The Yitness: ‘Yrom the street ear there was. If the 
street car had not been there you could see then. You could see. 
Sure you could. I am positive of it. I could mot see him any sooner 


Because he was behind the street ear. The brilliancy of the street 
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ear light did net interfere with my vision at all. I came practically 
to a stop in front of the street car. Then 1 came across Slue island 
avenue and stopped again. Practicslly stopped. I wan in low speed. 
That was fast enough." Attorney for plaintiff: “Low apeed? You 

did not start to go fast at all beenuse of that, did you? The ‘itness: 
Vell, it was practically a atop when 1 started there because there was 
two parties coming off the street car. The Court: ‘trike that out. 
Strike that out. How, Mr. Vitness, answer the qiestion.” <ttormey 
for plaintiff: “‘hen you cot over to the west side of Slue Telend 
avenue, you were still in first speed and practically stopped for some 
people that you saw coming in front of the street car, is thet right? 
The “itnese: I slackened up then. I alresdy pretty neer stopped again 
the second time for fenr thant them people on the car woul¢ come out." 
Attorney for plaintiff: "Yell, they didm't come out?’ The “itnesa: 

If they did not hear the whistle they would have come out. The Court: 
Mr. “itness, will you anewer these guestions?e Attorney for defendant: 
"Your onor, I think he is a little confused. ‘the Court: Mo, he is 
Mot confused. Don't think for a moment either that you can confuse 
anybody here. Just answer the question yes or no, whenever you can.” 
At amother point in the ¢cross-examinstion the following occurred: 
Attorney for plaintifft “How far was he back of the street car when 

he came out on the trot.” Attorney for defendants “Just « minute. 

I object to the tactios of counsel. The Court: Let him anewer. (To 
which ruling of the court, the defendant, by its counsel, then and 
there excepted.)" Attorney for defendant: “He can answer but he does 
Mot need to use that manner with this witness.” ‘ttorney for plain- 
tiff: “It is mot a manner, it is merely a question of getting him 

to anewer. The Court: You cannot get an answer out of him.” ‘t 
amother point in the crogs-examination the following oecurred: Attorney 
for plaintiff: “You were only in first speed, weren't you? The ‘itness: 


Twas in first speed." Attorney for plaimtiff: “I asked you, were 
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you in first speed.” Attorney for defendant: “I ebject. He 
has answered the question. The ‘itmese: I wae in firet epeed at 
the front end of the car. The Courts ir. itnesa, if you don't 
stop talking I am going to send you to jail for contempt. You are 
not here to argue the question. You answer the question. if you 
cen't anewer it, say so.” .t another point in the crose- 
examination the following occurred: ttorney for plaintiff: “You 
were perfectly sober that night? The “itness: ‘ure, ! am always 
sober. I don't drink, sir." Attorney for plaintiff: *Yell, 
that ia good." In hia argument to the jury after commenting on 
the testimony of Eoxley, plaintiff's counsel enid: “Sow, my brother 
asked her (Hrs. Annie Yalker) a few questions and she wae just a 
simple seul, and I don't think any of you yere impressed with the 
fact that he upset her. ‘he wasn't fencing with him. The court 
Gidm't have to threaten her to keep still. The court didn’t have to 
threaten her with contempt 4-* Counsel for defendant ebjected to 
this statement. The objection was overruled and counsel for defend- 
ant took an exception. 

It is ergued that from the remarke called to our attention 
the defendant did not have a fair trial and that they were prejudicial 
te the defendant so that the verdict was not a fair verdict. In the 


case of People v. Lurie, 276 Ill. 630, at pe 641s 


“Everyone vith ony experience in the trial of cases in 
court appreciates that any intimetion, however slight and uncon- 
sciously made, by the court in the presence of the jury is liable 
to have the force and effect of evidence and may be most damaying 
to the party agninet whom it is made." 


In the ease of Synon ve The People, 185 Jlle 609, 625, it wae said: 


“Ae said in Conkhite ve -jokereones 81 Mieh.e £77: ‘Jurors 
are very vigilant in scrutinizing 211 thet is said by the trial judge 
in the progress of a cause before them, and great care should be 
obeerved that nothing is ssid which can be construed to the prejudice 
of either ty-' Amd im “heeler v. ‘nllace, 53 Miche 35%, it was 
ssid: 'It is possible for a judge, however correct his motives, to be 
unconsciously so disturbed by circumstances that should not affect 
him, as to do and say, in the excitement of o trial, something the 
effect of which he would not at the time realize, and thereby 
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accomplish a mischief not designed.' (See, also, 1 Thompson 

on Trials, 209.) And go, it seems to us, it was in this case. 

The jury might well have inferred from the language of the 

learned jucge who sat in the trial of the case, that his opinion 

Was that the plaintiff in error was waking orsiions and arguments 
imatead of giving testimony, ond was also misbehaving himself as 

a witness; thst he was recalcitrant, and showed a disposition te 
wilifully disobey or disregard the directions or admonitions of 

the court. ‘uch an impression conveyed to the jury by the presiding 
judge could not be otherwise than crently prejudicirl to the defend- 
ant and to his defense." 

In the instant case, under the evidence, the jury might 
have returned a verdict for either party. Mrs. Yalker, whe claimed 
te have seen the accident, gave evidence tending te show negligenee 
by the defendant; but her presence at the scene was not left free 
from doubt and Moxley, the driver ef the automobile truck, narrated 
the circumstances differently. Under these eireumstanees it was 
of the utmost importance that the record be substontinlly free from 
error, and the court should have been extremely careful that nothing 
Wee waic which might be construed te the prejudice of either party. 
When the court inquired of Moxley, "dco you want to go to jail?* 
and sugeested that the witness was endeavoring te confuse the 
matter, that mo answer could be gotten out of him, and ‘finally 
Saying that if the witmesa didn't stop talking the court would “send 
him to jail for contempt,” he was intimeting to the jury that Moxley 
Was misbehaving bimeelfs that he wac recalcitrant and was dieregard- 
ing the directions of the court, and these remarks were, in our 
opinion, prejudicial to the defendant and the only remedy ia te 
grant a new triale 

Other questions have been called to our attention, but in 
view of the conclusion we have resched it will not be necesuary to 
pass upon them at this time. 

The judgment of the Circuit court is reversed and the 
Cause is remanded for sa new trial. 

REVERGED AND REMANDEDe 


Gridley, Pe Jey amd Seanlan, Je, concurs 
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JACOB COHEN, for the use of 
ALLIANCE INSURANCE COc, a 


corporation, 
Appellant, APPEAL FROM MUNICIPAL 





Ve GOUAT GF CHICAGO, 
Ce. J. DURK, doing business ) 
ae the CSNTARAL MOTOR WORKS 
GARAGE, o » ai 
Appellee. gO & Lethe OVE 


Mi. JUSTICE KERWEK DELIVERED THE OPINION OF THE COURT. 


On January 20, 1927, Jacob Cohen, for the use of Alliance 
Insurance Company, & corporntion, brought an aetion in the Municipal 
court of Chicago against defendant, “.« J. turk, doing dueiness as 
the Gentral Motor ‘orks Garage, upon ea contract of bailment, claiming 
that he delivered an automobile to defendant, whowas a keeper of a 
public gnrage, and who failed to re-deliver it to plaintiff upon 
demand. The ¢efendant was served on Pebruary 3, 1927, and an appesar- 
ance and jury demand were entered in his behalf, and a motion made 
and sllowed requesting that time to file an affidavit of merits be 
extendec ten days. On February 13, 1927, on affidavit of merits 
was filed. The cage was placed upon the regular Municipal court 
jury calender. “hen the case wae called for trial on Jomuary 22, 
1929) in the regular course, the defendant failed to appear, evi- 
dence was introduced, and the jury returned a verdict for the plain- 
tiff for $1650. Judgment woe entered on the verdiet on the same day 
and on February 19, 1929, an execution wan issued, which was returned 
by the bailiff of the Municipal court “defendant not found." On July 
16, 1930, an alias execution was served on the defendant and returned 


by the bailiff “not satisfied.” On Auguet 19, 1930, the defendant 
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appeared in court and moved the court to vacate the judgment entered 
on January 22, 1929, on the ground that its entry resulted from an 
error of fact. The plaimtiff moved the court to deny the motion for 
the renson that the affidavits filed in support of the motion were 
insufficient to give the court jurisdiction. ‘his motion was denied, 
to whieh ruling the plaintiff took exception. The defendant's motion 
te vacate the judgment was granted and the judgment was set aside. The 
plaintiff then moved the court to expunge the order vacating the judg- 
ment from the records. The evurt denied this motion and the plaintiff 
excepted and prayed an appeal te this court, in which he seeks te 
reverse the order of the “unitipal court vacating and setting aside 
the jucgwent in his favor and against the defendant. 

The motion apparently is based on section 21 of the 
Municipal court Acte Sahill's Stat. Ch. 37, pare 409, which provides 
that there shall be no stated terms of the Municipal court; that a 
judgment of that court shall not be vaented after thirty caya except 
“upon appeal or vrit of error, or by a bill in equity, or by a petition 
to said Municipal court setting ferth grounds for vacsting, setting 
aside or modifying the seme, which would be suf’icient to cause the 
Game to be vacated, set aside or modified by a bill in equity: 
Provided, however, thet all errors in fact in the proceedings in such 
Case, which miczht have been corrected at common law by the writ of 
error corem nobig may be corrected by motion, or the judgment may be 
set aside in the manner provided by low for similar cases in the 
Cirewit court.” The section means thet where a judgment is entered in 
the Municipal court and thirty days have elapsed, the Municipal court 
is without power to vacate or set it aside except it may be vacated 
or set aside if a motion is made under section 49 of the Practice Act, 


Gahili's Stat. Ch. 116, par. 89, showing sufficient grounds under 


that section, or the judgment may be vacated and set aside upon 
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petition being filed which alleges fecte sufficient to cause the 
judgment to be vacated and set aside by a bill im equity if filed 


in the Circuit or Superior court. 
The defendant claims that the affidavite on file in support 


ef his motion to vacnie the judgment set forth facta suffietent te 
Warrant the court in vacating the judgment. The motion waco heard 
upon the afficavite and the testimony of Michael 5. Goldberg, no answer 
having been filed by plaintiff. 

The affidavit of merits states substantiolly thet om July i, 
1926, be booues a member of Midwest Garage Owners Association, an 
aesocistion of reputable garage ownerea, having offices in the Oarriek 
Building, Chiesgoj that exid esocciation maintained a lew department 
and ewployed an attorney licensed to practice in Illinois, for the 
purpose of attending te law business of its members; that on January 
27, 1927, he wae served with summong in the instant cases that he 
thereupon inatructed his manager, Sobert F. Gray, to take the summons 
te the lawyer for ssid Midwest Garsge Owners Agsociation anc engage 
paid attorney to represent him in said suit and te do all things 
Beceasary in the defenne of the causes that Gray did engage the attorney 
and thet affiant paid said attorney a retainer fee. That on Yebruary 7, 
1927, Gray, in company with a clerk from the office of said lawyer, 
Went to a court room in the Municipal court and heard the instant care 
@alled and was informed the cause had been placed on the jury calendar 
and that it would not be necessary for him to pay further attention to 
the matter until he heard from his atiorney; that affiant did not hear 
of the exse agaim until July 15, 1950, when he was served with an 
@xecution. The affidavit recites further that sffiant inatructed Gray 
to get in touch with his attorney in the offices of the Midwest Garage 
Owners Association, and he (@Qray) found that the Midwest Garage Owners 
Association were no longer occupying offices in the Garrick Building, 


and that Gray was unable to locate the attorney or the Midwest Garage 


Par 


s 





















oad onan od dneiuthiwe afost sogelia dotd« deff} pated med 
belly 22 “tduoe at Lid # us hkns Jee. Dan bopaeey og of tmampbuh 
sited webzpque x0 ¢1uoTkD a 2 

duoqgns mf ofi%.me siivahitis edt focd amtale snehaeieb : 


bused ave poison sll -dnaagbut arid pat taony ak foe ont 
: towers on «yredite® «f Loaisth Yo ymomkdesd sie bees a2 tundi tte od 
: : “sidatatg oo ‘bettt med any d 
si a 


ef yteb oo dadé vitalinvtadus netete edison bad stved Ths eat a al ‘ 
#6 ,Halisinesad avons sgated taowbsa % bar ga a Roar erh-< . 
aoiszad ead af wand tig gelved »stenwo aatSs sidaduaet bie ho pet 
daeatiageh wal o festatiiaw sols» roonee tee oa gga a oa | 
was teh sotenst iit al volvonsg of bonnsots basa ae voxels 


Yssust se dads pausdaver hein te cwomtawd wat ae satpanstn br 





aw 
bier 
7 


SgAeee hte nol te toon ers@0 enn tuewbnit bhen x0 sows 
_ epetide Le ob od fms dima bhec ot mis Inveougor os comes’ 
wanes ta eds ‘egagae BIS vad be sa ioauns at to oanet95 ‘suo ai wu 
a? wenwiset ne sant? ae sontadys # pared | ‘bhow ved < daelite F s 


e: “modinod 8e sodguwt yag od ade set Vinesboon od dom tin 
nod ton bth suns tis dons ¢yomsecde eid mort breed ad Ehime 4 ot 
te tbe bevxon naw sa wots eOeOL vie yet Livaw atoge vaso aie” 
yax0 bedowr sont sats Sttd xoidewt aod toes ‘dhvantiie sift ay 
“OBAtAD feowbtH on? Ye weottio oy mi yeorodde wht Matw daued Wi toy! 
avomvo onerad seowbsi ei? todd Bewok (weno) oui bits antnailane ie er 
vont cts wo! r00 ons at eeotite ‘galyquooe ‘walgeto on oxew | | sie 
egar0d teowbtu ods 10 canadien oud pie ee | yr aad ate “te pe 





-4- 


Owners Association. It further recites affiant denies he disre- 
gerded his duty to give proper care in the storage and keeping of 
plaintiff's sutomobiles thot he was mot guilty of any negligence 
in the maintenance and storage of the automobile, but on the cone 
trary he exercised the hichest degree of care tn eimnbetion with 
the bailment. 

The nffidevit of Robert F. Gray recites that plainsirr gave 
him the summons; that he went te the office of the Midwest Garage 
Owners Associntion and nsked to see the attorney for the associations 
that he was t«ken into a private office and met a man about 35 years 
of age, whone name he does mot reenll, snd that he relatee the facts 
of the case to this attorney. 

It appears from the record in the instant ease thet on 
February 3, 1927, the appearance of the defendant wae filed by ilichael 
Ae Goldberg, anc that on February 13, 1927, an affidavit of merits 
was filed on the back of which appeare the name of Lowis I. Fisher, 
attorney for defendant. The affidavit of Uiehsael A+ tioldberg recites 
that ot no time did he accept an engagement from plaintif! or from 
anyone representing him «and that he did net enter hig appearance in 
the instant case and thet he hed mo knowledge thet such an appearance 
had ever been filed. Goldberg also testified that he wae the attorney 
for the Midweet Garage Owners saccietion the latter part of 1926 and 
during the month of January, 1927; that the appearance filed was s0t 
' in hie hanéwriting. 

The affidavit of Louis 1. Fisher recites that he is an 
attorney at laws; thet the first knowledge he had of the instant case 
Was in the month of July, 1950; that he did mot know plaintiff and 
Yes never engaged to represent him in the instant case and that he 


never authorized the filing of the afficavit of merits. 
No iseue of fact was made on the defendant's motion by any 


ples filed by the plaintiff denying the truth of the alleged errors ef 
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fact, as set up in that motion. ‘here such a motion is interposed 
by a cefendant, after the judgment term, the pleinsirr may Taise an 
issue of fact upon it by filing a ples denying the truth of the 
error in fact, alleged by the motion, or the legal suffiecleney of 
the motion say be raised by demurrer to the motion. (Smyth vy. Fargo, 
$07 Ill. 360.) The only point made by the parties in this court 
is one of law, the plaintiff contending that the motion to vacate, 
filed by the defendant, is insufficient on its face, for it fails te 
set forth any error in fact, sufficient to support sueh a motion. 
Tn the instant ease the parties end the trial court treated that 
position as a demurrer ore tenus. 

The queetion presented for determination is whether, 
taking s11 the facts well plended in the motion and admitted by the 
demurrer to be true, the defendant is entitled to the relief authorized 
by section 89 of the Practice Act. That section (Cahill's Stat. 1929, 
p+ 2027) provides: 

“fhe writ ef error orem Hoole is hereby abolished, and 
all errors in fact, committed In the proce:dings of any court of 
Tecord, and which, by the common law, could have been vorrected by 
the court in which the error was committed, upon metion in writing, 
made at any time within five years after the rendition of final 
judgment in the ence, upon reasonable notices” 

The practice, upon the motion which hans been substituted 
by the statute for the writ of error coram nobis, hae been pointed 
out by the Supreme Court in a number of cases. (Mitchell vs. Kings | 
187 Ill. 452) Piss v. KResek, 206 id. 344; Cromer v. Conmerctal 
Ben's Ass'n, 260 id. 5163 The People v. Noonan, 276 id. 4303 
Shapman v. Forth Americen Ino. Co., 292 id. 179; larabia vy. Thompson 
Hospital, 509 id. 147; Loew ve Krauspe, 320 id. 2443 Central Bond 
So. ve Reeser, 323 id. 903 The People vy. Crooks, 326 id. 266, and 
Jacobson y. Ashkinaze, 337 id. 141.) ‘hile the statute has sub- 


stituted a motion for the common las writ of error coram nob 


these cases hold that the essentials of the proceedings upon the 
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motion are the same as they were ot common low upon the writ. In 
the Jacobson case, gupra, the court said, pe 1465 


“The purpose of the writ cor bis at common law, and 
of the statutory motion substituted for It in this State, is to 

bring before the court rendering the judgment matters of fact not 
appesting of record, which, if mown at the time the judgment was 
rendereé, would have prevented its rendition. Illustrations ef 

such matters are the disability of the parties to sue or defend, 

the failure of the clerk to file a plea or anaver, and the omission 
to interpose, through fraud, durese or exeusable mistake and without 
negligence on the part of the defendant, m valid defense existing 

in the facts in the ease. The motion is not available to review 
Questions of fact which «rise upon the plesdings or te correct errors 
of the court upon questions of law." 

The errors of fact which way be corrected must be auch as do not 
appear on the face of the record and are unknown to the court, and 
which, if known, would have preeluded the rendition of the judgment. 
The writ relates only to matiers on which the judument is silent. 

All errors sppesring on the face of the record, either of law or 
fact, are treated as errors of the court, ond the court enmmot set 
aside a judgment entered by it for errors committed by the court 
after the term has adjourned, but such errors must be reached by 

writ of error. (Chapman wase, supra.) In the instant ease defend- 
ant's counsel argues, ae we underatand it, that the defendant was 
prevented from presenting or interporing « defense to plaintiff's 
Claim through freud and without negligence on hie part; the fraud 
being perpetrated upon defendant by someone connected with the 
Midwest Garage Owners Aseociation, in holding himself out as an 
attorney, accepting a retainer, and advieing defendant thet it was 
mot necessary for him to give further attention to the eause until 

he heard from his attorney, and that these facts, if known to the 
court, would have prevented the entry of a judgment. ‘¢ cannot agree 
with the contention of counsel, for the reason tht the fraud which 
May be availed of on a writ of error coram nobis, or under the statute, 


Bust be a fraud committed by the opposing party or hie counsel. (Chapman 
Zs Forth smerican Ins. Goo, 292 111. 179-1893 The People v» Urysoh, 


Bll T1l. 342, 349; The People v. Crooks, 326 Ill.» 266, 280.) There 
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4a no claim that plaintiff er his eeunsel are guilty of any froud 
which prevented cefendunt from presenting = defenae to plaintiff's 
Gleim. It is the ¢uty of a party litigant to be present in court 
when his case is reschee for trial. (Staunton Coal Co. v. Menk, 197 
Ill. 369.) The afficavite de mot show tht cue diligence wee exere 
Cised wy defendants they dc net chow sufficient excuse for net being 
present in court at the time when the case wae reached for trial, the 
judgment being entered becnuse of the failure of the cofendant te 
appear anc make a defense “her in the reguler ceurse of procedure the 
Gaze wea reached for trial, and such failure was due to the negligence 
of ¢efenéant. The motion is not intended to relieve the party of the 
consequences of hia own negligence. (Loew ve Krauspe, 320 111. 244.) 
amd it is well settled thet reilef will be barred where the applicant 
has been guilty of negligence. (Sggleston v. ‘oyal Trust Go., 205 Ill. 
170.) The éefendsnt knew he had been sued and that the esse had been 
placed on the jury cslendar and would in cue course be reached for 
trial. Unquestionably such failure to appesar and defend the cause 
must be deemed negligence, but not an error in facet. The fact that 
Coldberg's appenrance and the name of VPisher on the affidavit of merits 
were not genuine, ¢€o not constitute such errers of feet as would avail 
Gefondant under the writ of errer coram novis or under the motion here- 
in considered. The fact that the court may have entered judgment with- 
out examining the files to ascertain who filed defendant's appenranece 
and who, if anyone, filed hie sffidavit of merits, do not constitute 
errors of fact, for the reason that courts take judicial notice of theirz 
Tecords, and the records are always constructively vefore the court. 

2 fo ‘s Age’m, 260 111. 516.) The motion is not 
i ie beg phe ong og A oan ant arise upon the plesdings. 

eo facts constituting oa fraud or excusable mistake are 
atated. ‘ecordingly the jucgment order vaeating and setting aside the 
ducgment in the casc will be reversed. 
REVERSED. 


Gridley, Pe Jey and Sennlan, J., concurs 
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HARRY 8. ANSZ, as trustee, 
(complainant), 


Appellee, 
APPEAL PROM SUPERIOR 
COURT, COOK COUNTY. 


SIDNEY A. LEIBSOHN et ale, 


} 
Ve | 
Defendants. 





SIDNEY A. LEIBSONN, 
Appellant. 


MR. JUSTICH KERNER DELIVERED THE OPIRION OF THE COURT. 


Thie is a bili filed August 20, 1929, by complainant, 
Harry N. Kransz, as trustee, to foreclose a truat deed executed 
by the defendant, Sidney 4. Leibsohn, conveying real eatate in 
Chieago to fiarry MN. Kranazy as trustee, to secure $55,000 evidenced 
by 110 principal vonds of $500 each, payable in installments. The 
bonds bear interest at six per cent per annum. The interest is 
evidenced by coupons attached to the bonds» The bill slieges that 
bonds 1 to 20, both inclusive, have been paid, cancelled and surrendere 
ed, but default was made in the payment of bonds Boe 21 to 110, ine 
Clusive, which matured on August 8, 1929, the principal of such bonds 
amounting to $45,000. There was a provision in the trust deed that 
in case default shall be made (a) in the payment of the principal of 
any bond, or (») in the payment of interest on any bond, and such de- 
fault shall continue for # period of thirty days, or (c) in the pere 
formance of any other covenant, and such default shall continue for 
® period of thirty days after demand for performance by the trustee, 
the trustee may proceed to foreclose the trust deed. The anawer 


filed by the defendant denied that default had been made, and averred 


that the loan was usurious im that the commission provided to be 
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paic, together with the atated interest, amounted to more than seven 
per cent allowed by law; also that the bill wae filed without notice 
to defendant after complainant had agreed to await the conclusion of 
negotiations which defencant had pending for a new loam. The cause 
was referred to a master to take the testimony and report hie con- 
elusions of law and of fact. The master filed his report in which 
he recommended that the court enter a deeree of foreclosure in accoré- 
ence with his findings. Objections to the report were ordered to 
stanc as exceptions which, efter hearing, were overrulec, anc on 
November 1, 1930, the cheneellor entered a deoree in conformance with 
the findings ané recommendation of the master. fhe amount found a ue 
by the deoree wus $46,913.20. From that ceerce the defendant has 
appealed. 

From the evidence it appears thet prior to suguat 5, L924, 
the defendant wee the owner of real estate in Chiesgo upon which he 
was erecting an apartment building and, desiring to make a loan with 
which to pay for ite construction, applied on auguet 5, 1926, to the 
firm of A. Hs Krensky & Bros, engaged in the wusiness ef obtaining 
loane for borrowers, and authorised them to negotiate a loan for hin 
for $35,000 for a period of five yeurs at six per cent interent, agree- 
ing to pay them seven per cent commission. Krenaky, acting ae defend- 
ant's agent, negotiated with the firm ef Henry >. Kranes Company, ¢ni- 
gageé im Chicago in the business of real estate estate loans and in- 
gurance. He was successful in inducing the “enry ®. Avenez Company 
to meke the loan «t six per cent interest for five years, an¢ a 
commission of four and one-half per cent. Krensky kad no regular 
er established connection with the Kranez Company, nnd no arrangenent 
sith the Eranez Company with respect to compensation for his services 


to effect the loan, ané did not act as broker for the Kranez Company 


ané the commissions received by Krensky hereinefter mentioned were 
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mot in pursusnee of any arrengement with the Krangsz Company. The 
loan was made, the defendant executing the trust deed and bonds 
and there wae credited to defendant om the booke of the Kranaz 
Company on August 22, 1924, ihe sum of $55,000 which was paid for 
éefencant's account in various amounts as the building progressed 
from time to time from suguat 22, 1924, to January 9, 1925, when 
the balance then on hand of $1111.42 wae paid to defendant. Gut 
of the amount of the loan there wee paid tocthe Jransz Company $2475, 
or four ané one-half per cent of $56,000 as their commission for making 
the loan; $82.50 for printing the bonds; “825 was expended for ingur- 
ence premiums; $235 for = gusranty policy; (27.50 for revenue stamps; 
$1375, or two and one-half per cent of $55,000 was paid te Krenaky as 
his commission on October 1G» 1924, and the balance wae expended for 
labor and material im the construction of the building and to pay a 
prior indebtedness to a bank. 

The maim contention of the defendant is that the transaction 
Was usurious, and is based upom the foct that $2475 was paid to the 
Kranez Company and $1375 to Krensky & Bre. to pay commiscions in pre- 
curing the loan of the money. ‘The ‘tatutes of IJliimois (Ch. 74, sece 
6, Sahill’s Nevised Statutes, 1923, pe 2070) prohibit the maxing of 
any contract to receive from an individual, interest im exeens of 
seven per cent of the azount losned, and as a penalty fer the violetio: 
of such statute limits the lender to the reeovery of the principal sum 
loaned, lesa any interest paid. The test as to « violation of the 
statute is whether or not more than seven per cent hare seen charged. 
Tn order to establish the cherge of usury, it must appear there was 
& contract to receive a greater rate of interest than seven per cent, 
and the burden of proof is on the party cloiming usury to show clearly 
that the transection is usurious. The evidence must satisfactorily 
@stablich the elements necessary to make the defense good, and the 
evidence must be clear ond convincing. (Boylston et al. v. Bain, 90 
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Til. 283; Kihlhols vy. “olf, 105 ids 362; Telford v. Garrela, 


132 id. 550.) If an agreement enn reawonably be construed as 





non-usurious, it should be so construed (Mosier vy. Norton, 33 Ill. 


519; Mumford v. Tolman, 157 id. 258; Stanley v. Chicago Trust & 
Savings Bank, 165 id. 2953; Home Suilding & Loan Ass'n. ve. BoKay, 
217 id. 551), as an unlawful and corrupt intent is the very essence 
of a usurious transaction. (Eoylston et al. v. Bain, supra.) where 
the lender, «t the request of the berrower, pays out of the money 
leanec, commissions and other expenses of third persons, ac arente 
of the borrower in procuring the loan, the tranaaction will not be 
usurious, (Kihlhols vy. Yolf, supra: Telford vy. Garrele ras) 
Brokers negotiating loans of other peeple’s money may charge the 
borrower comission without making euch a loan ueurious. (Hoyt v. 
Pawtucket inst. for ‘Savings, 110 Ill. 390; Krown v. Mortgage Company, 
110 id. 235; Cox v. Mass. Mutual Life Ing. Yor, 115 id. 3823 Abbott 
Yo Stone, 172 id. 634, and Council v. Sermard, 319 id. 392.) In 


Borthern Trust Co. v. Sanford, 303 Ill. 341, the appellants borrowed 


$9,000 from the lender and received only $8,060, $1,000 having been 





paid to another person as cowmission fox seeuring the lean for them, 
there being no proof that the lender ever reveived any of the 
Commiseion, it was held the defense of usury was not proved. In Brown 
¥. Mortgage Company, supra, at page 235, the court said: "It cannot 
Comeern the lender what the borrower pays to hia own agent.” 


It is also claimed by cefendent that after deducting the 


$2476 paid to the Kranes Company the net emount of the loan is $52,525, 


= 


and calculating the interest «t the highest rate allowed by law for 
the length of time for which the loam was made the amount of principal 
and interest which could be charged and collected without incurring 
the penalty of ueury would be $69,257.21; that the amount provided to 
be paid by the borrower to the lender in adcition to the $4475 retained 
was $70,030, or $792.79 in excess of the principal and interest at 
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seven per cent annum. ‘e cannot agree with couneel in thie eon- 
tention. It has been held thet interest may be deducted in 

a¢vanee and that it is not usury te withhold a commigsion for a 
loan, if the total amount of interest charged together with the 
commission, does not exceed seven per cent for the length of time 
for which the loan is made. (XeGovern vy. Union Mutuol Life Inge Coo, 
209 111. 151; Brown y- Yortgage Company, 110 id. 2353 Hoyt vy. 
Pawtucket Inst. for Savings, 110 ids 3903 Telford ve Garrele, 152 
ié. 550; Sillett ve Maxvell, 169 id. 5403 Cobe v. Guyer, 287 id. 


517; Hational Life Ine. vs» Donovan, 238 id. 283, 258, and Counoi) 


Ys Bernard, 319 ids 392.) Calculating the interest for the length 
of time for which the loan wee made ot seven per cent per annum 
aggregates £17,835. Figuring the interest -t six per cent per annum 
for the same period makes a total of ©15,030, and adding thereto the 
$2475 cherged as commissions, totals £17,505, which is less than 
seyen per cent and not usurious. 

Tt is next urged that the amourt of the loan was ¢ige 
bursed in insteliments and thet if the interest eas enleulated 
from the dates of the renpective disbursements the transaction is 
usurious. It was held in Bishopp v. Blair, 9 Ill. Appe G4, that 
that fact would not make the transection usurious unless it appeared 
from the proof that it was intended as a cover for usury. No such 
Claim is made here. 

It is also claimed tht the Kransz Company reeeived in- 
surance coumissions from a fire insurance company for plecing fire 
insurance upon the building involved in this proceeding and received 
@ discount upon the bill ef the Chicago Title & Truet Company for 
& guarantee policy. It appears that the defendants requested the 
Kranez Company who, in addition te being loan brokers, were fire 
insurance brekers, to cover the property against loss by fires; they 


@ié so, and Suxxkuaxkexuxxxkaax obtsine: from the fire insurance 
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company a commission for their services; they also reevived from 
the Chicago Title & Trust Company « discount of ten per cent or 
$20. Ye co not believe it cam be said, in view of the record in 
the inetant ease, thet the Krangs Cempany with « corrupt intent 
collected these itexs for the purpose of avoiding the ugury law. 
Tt ig next claimed thst there was no default under the 
terms of the trust deed. ‘he bill waa filed \ugust 20, 1929, The 
trust deed provides in case default shell be mace (a) in the payment 
of the principal of any bond, or (») in the payment of interest on any 
dome, and euch defoult shall continue for a period of thirty deys, or 
(ec) im the non-performance of eny other Covenant, and such default 
shall continue for a period of thirty days after demand for performance 
by the trustee, the trustee may proceed to foreclose the trust deed. | 
The defendant srgues that the thirty dayg' grace after default ig 
Provided for all three contingencies. “e cannot agree with this 
Contention. In cur opinion the trust éee¢ provided that the foreclosure 
bill might be filed whenever there was a default im the payment of 
the principal of cny bond. It is undisputed that the defendant did 
@efault in the payment of the prineipal whieh matured on August 89 1929. 
The defendent further contends that it was error for the 
Chancellor to refuse to permit him to give bond in lieu of appointing 
& receiver. On Jume 5, 1935, complainant fileé a petition praying 
for the appointment of a receiver for the premises involved in the 
imatant cose. On June 7, 1930, defendant angwered the petition, and 
on June 30, 1930, the court, upon the bill, petition, snewer of the 
@efendant and the hexring of witnesses, found the premises constituted 
Meager and s cant security and appointed a receiver. Thereupon the 
@efendant offered to give bond in lieu of appointing a receiver aa 
Provided im ch. 22, sec. 56, Cahili's Ill. Kevised Statutes, 1929, 
Which was denied. Mo certificate of evidence was filed. Upon this 
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otate/ the recora the point ig mot well taken. 
it is fimally contended by the cefenéant that while he 

Was aegotiating for another lean and after the Kransz Company had 

shown a éGisporition of indulgence, complainant filed hie bill 

without giving him reasonable notice of the terminationnef such 

inéulgence, which constituted an act of bad faith. It appears from 

the evidenee thet the cefendant was on July 9, 1929, advised in writing 

by compleinant that his ioan matured on August 3, 1929, and he was 
Fequeeted to pay same promptly at maturity, and again on August 16, 
2929, be was scvised the Kransz Company hac checked the records and 
fourd mo new trust deed taereom, and that unless = definite committ- 
ment om a new loan wea presentec not later than August 19, 1929, fore<« 
Closure proceedings would be commenced. The bill ess filed on ugust 
BC, 1929. *e lave comsicereé the arguments of counsel but are 
UWmable te find that the complainant weived hic Tight to 2 foreclosure 
‘without civing the defendant any further cppertunity te complete his 
“Regotietions for @ lcen, 
ve see mo grounde for weversal and the decree of the 
Superior Court is «ffirmed. 
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34970 yy ff 
‘Me Ge HABENDIEL and et 
M. ORTHER, a copartnerghip 
trading as APEX ELECTRIC 
COMPANY, (plaintiffs), 
Appellees, 
Ve 
APPEAL FROM MUNICIPAL 
MEWRY RAYMEH and Ae &. HALMOS, 
trading as VIZNNA MEDICAL COURT OF CHICAGO. 
ASSOCIATION, and DR. L&O WHISS, 
(defendants), 7 
® ¥ So 6 e 
Om appeal of Ae Ge HALMOS, 
Appellant. 


Mie JUGTICS KeSBeK DSLIVERLD THE OPINION OF THE COUNT. 


This suit is based upon a claim for work, labor and 
services rendered and materials furnished, consisting of electric 
wirine, at defendants’ special instance and request. There was 
@ jury trial resulting in favor of plaintiffs. After denial of 
defendant's motion for an instructed verdict in his behalf made 
at the close of plaintiffs’ evidence and again at the close of all 
the evidence, and denial of the usual motions for a new trial and 
in arrest of judgment, judgment wae entered on the verdict in 
plaintiffs’ favor and agninet the defendants Henry Raymer and 
Ae Ce Halmos for 330. To reverse the jucgment the defendant 
‘+ Ce Halmos appealed. 

The suit was originally commenced against Henry Naymer, 
who was served with summons and failing to appear was defaulted, 
and \. C. Halmos, trading as Vienna Medical Association, who filed 
an affidavit of merits denying that he was identified with the 
Vienna Medical Associetion other than ac a consulting physician and 


surgeon and denying that the services were rendered at his requeste 
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An amended statement of claim was filed making Dr. Leo ‘eias an 
additional defendant. cunmoms was iseued and delivered to the 
bailiff of the Municipal court fer service on Dr. Leo ‘eiss. He, 
however, Wes never served with summons, the cause procecding to 
trial againet Henry Faymer and 4. ©. Halmos. 

The plaintiffs’ evidence consisting of the testimony of 
Max Ortner discloses that in June, 1928, he had a conversation with 
all three defendants, the defendsnt Maimos introducing him te the 
other two defendants, at which convera:tion Halmos said to Ortner 
thet he had some electrical work for him; the three defendants then 
in company with Ortner went to the premises on George street, at 
which the services were to be performed; after examining the premises 
Ortmer advise: the defendants the price for the work would be #330, 
and all three men agreed to pay for the work as soon ag it was 
Completed; the labor «end materiale were furnished and the plaintiffs 
have not been paid. There is no demial on the part of Halmos that 
he did accompany Ortner and ‘eiss to the ouilding on George street. 
Halmos testified that he did see Ortmer the early part of June, 1925, 
and head a converestion with him, at which he told him that ‘eiss and 
Raymer were two old acquaintances of his and that they wanted to form 
@ medical association anc that they needed some electrical work and 
that he had recommended plaintifi to them, but that he never informed 
Ortner that he (Halmos) would pay for it and had not promised to pay 
for the work and material and that he was not « member of the Vienna 
Medical Association. 

The defendants' counsel contend thut there being merely 
the testimony of Ortmer for the plaintiffa anc the denial of the 


Gefendante the plaintiff exnnot recover. In the cave of Mills & Coe 


Ys Duke, 232 Ilis Apps 277» 260, the court saids 
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“Where the controlling point in the ease is supported by 
the testimony of one witness and contradicted by another witness, 
who, from the rending of the printed page of the record, appears 
te be *cually eredible, a court of review is not warranted in 
disturbing the verdict of the jury, because under the law this 
court cannot Gisturb the verdict of a jury unless it is cleerly 
against the manifest weight of the evidence. The question of the 
preponéerance of the evidence does not arise at ail in thie court. 
There are many things which a jury observes on the trial in such 
@ace that do not appexr from the printed record - the appearance 
of the respective witnesses, their manner of tentifying and a great 

other circumatances. They are in a mich better position in 
such conse to determine the truth of the matter in controversy than 
a court of review." 


See aleo Kimer v. Miller, 255 Illes App. 465, and enses cited. After 
exemining the testimony in this case, we would not be warranted in 
holding that the verdict is ageinet the manifest weight of the evidence. 

It ia next urged that the judgment is erroneous in that 
an action was brought agsinet the three defendants jeintly while the 
judgment is against two of the defendants only. There can be no 
Question but that the lew is well settled thet where a plaintiff 
@eclares against several as joint ebligors the evidence must show 
such joint liability as te all the defendants in order to entitle the 
Plaintiff to a judgment. (Powell v+ Finn, 198 111. 567.) The record 
in the instant case shows that by the amended statement of claim 
Dr. Leo ‘eiss was made a defendant; that summons was issued againat 
him which was placed in the hands of the bailiff of the Municipal 
court and by himmturned not found. Geetion 14 of the Practice Act, 
Oahili's Tlle Re Ss (1929) Che 1105 pare 14, p> 2018, provides as 
follows: 

“If a summons or capias is served on one or more, but not 
om all of the defendants, the plaintiff may proceed to trial and judg- 
ment agains: the defendent or defendants on whom the process is served, 
and the plaintiff may at ony time afterwards, have a sumone, in the 
Mature of scire facias, against the defendant not served with the first 
Process, to eause him to appear in said court, and show cause why he 
should not be made a party to such judgment; and upon such defendant 
being duly served with such process, the court shell hear and determine 
the matter in the same manner og if such defendant had been originally 
summoned or brought into court, and such defendant ehall also be allowed 
the benefit of any payment or sstisfaction which may have been made 
on the judgment before recovered, and the judgment of the court against 
such defendant shall be that the plaintiff recover against such defend- 


ant, together with the defendant in the former judgment, the amount 
(Of his debt or damages, as the case may be.* 
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Under this section of the atatute the trial court had a right to 
enter judgment against the twe defendants notwithstending the 
fact that their co-defendant, Leo ‘eisa, was not served with process. 
Moreover, the evidence clearly shows that 211 three defendants were 
liable for plaintiff's claim. 

Finally it is urgee as a groun! for reversal that the 
trial court erred in the giving of the forma of verdict. From 
the record it appears that after the court had ornlly inetrueted 
the jury, he ssid "There are two forme of verdict. “e, the jury 
find the iseuee against the defendants and assess the plaintiff's 
@amages in the gum Of escecesceceeesi Gllars. If you find for 
the plaintiff the amount is $330. The defendants’ form of ver- 
ict is, Ye, the jury, find the iseues against the plaintiff * * 
You will retire and select your form of verdict and bring in your 


verdict.” 


The argument of counsel ae he states it is that in order 
to find the issues for the defendant Halmos the jury would be compelled 
to cross out Raymer's neme from the verdict finding the issues in 
favor of the plaintiffs. ‘ve are unable to find any merit in this econ- 
tention. The jury had been instructed that it was the duty of plain- 
tiffs to eatablish their claim by the greater weight of evidence and 
if they failed to prove by a preponderance of the evidence that the 
work and material had been ordered by the defendant lalmos, their ver- 
Gict must be against plaintiffs, and were further instructed that the 
fact thet Raymer wae in d+ fault and might be liable would not affect 
the defendant Halmos. From the instructions and the forme of verdict 
given the jury the jury woe clearly advised of the isvues and could, 
had they/believed, readily found the issues against the plaintiffs. 


We are unable in this contention of the defendant to find any ground 


) 


; 


Which would sarrant us in reversing the judgment of the trial court. 
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Plaintiffs have filed eroge-errors, but in the view we 
have taxen of the instant ease it is not Neeessary that we diecuge 


the errors sasigned by plaintiffs. 
Pinding no reversible error the Jucgment of the Municipal 


court will be effirmed. 
APP IRMEDe 


Gridley, . Jey and ceanlan, Js, concur. 
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GHSRIDAR TRUSf é v0 BANK, 
(Plaintiff), — 
Defendant in orror, / 


SUPERIGR 
OOK COUNTY» 


ERROR T¢ 





Ve 
MORRIS Ae BSTLER and SADIS YAADER 


(Defendants) » 


Ts 
48 COURT, | 
Plaintiffs in “rrors ) 


MR. JUSTICE KEAWER DELIVERED THR OPINION OF TH COURT. 


By thie writ of error the defendante below, liorria A. 
Bender and Sandie Bender, seck the reversal of a judgment by con- 
fession for the cum of $19,756+10, obtained by plaintiff upen the 
mote of the defendant, which was, after leove granted defendants 
te defend upon a trial of the court without a jury, confirmed. 

Defendants filed the general issue and an affidavit of 
werits in which they assert that the note gued upon wag tainted 
*ith usury, claiming that a usurious rate of interest had been 
chargeé upon a lean in which the note involved in the instant case 
was included; that thexe wae paid to plaintiff $4,482.50 as interest, 
which wis usurious, and thet they were entitled to a erecit for that 
amount on the judgment renderede 

The material facte are that Secember 1, 1922, the defendant 
Norris 4. Bender, made an application in writing for a vuilding loan 
addresse¢ to plaintiff, im which he atated thet he suthorized the 
Sheriden Trust & Savinge Bank to negotinte for him a loan of 922,900 
with interest ot six and one-half per cent per annum, paysble $1,000 
im two years, $1,000 in three years, $1,000 in four years, ©1,000 in 
five years, $1,000 in six years, and $17,000 in seven years, to be 


secured by a trust deeé upon reel estate in Chicago, ané agreed to 


4 Pay all expenses or advences made or incurred for guarantee policies, 
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recording, revenue stamp and fire insurance, and to pay plaintif£ 

@e commission three and one-half per cent of the amount loaned. 

Hotes evidencing an indebtedness of 22,000 as deseribed in the 
applieation, and a trust deed securing the same were executed by 

the defendants and delivered to the plaintiff and there was on 
December 4, 1922, credited to defendants on the books of the plain- 
tiff $22,000 and the money was available to defendants. ‘The first 
payment out of the loan was on December 4, 1922, when the plaintir¢ 
expended 94.40 for a revenue stamp and the sum of $779, being three 
and one-half per cent of °22,000, wav charged Jeainss the secount 

for commisesions; on Junuary 6, 1923, $10,043 was expended for a 
Trelesse deed and the payment of a prior indebtedness on the real 
estate in question. This was «a bvbullding loan and the funds accruing 
from the loan were devoted to the erection of a suilding at 4027-29 
Broadway, Chicago. On various dates from January 6, 1923, and up 

to and inclucing Februcry 3, 1923, paymente were made for material 
anéd labor in the construction of the building, surveying the premises, 
guarantee policy and fire ineuranee premiums and on February 21, 1923, 
after defendants had been credited with an interest rebate of $159.02, 
the balance then remaining amounting to $851.27 wee paid them. In 
the trust deed it was said that the trust deed and the netes are in- 
tendec to be circulated az commercial paper, and to be used as invest- 
Bents, and are executed for the purpose of being negotiated. On April 
3, 1923, the plaintiff sold the notes to an investor, who did not 
know of the commission charged by plaintiff and he received no part 
of the commission. On July 23, 1924, the plaintiff purehaned the 
#17,000 note and held it until May 26, 1925, when it resold it, and 
bought it back again, after its maturity on lecember 5, 1929. All of 
the notec, except the $17,000 note were on their respective maturity 
Gates and the interest thereon at six and one-half per cent per 


@nnum were paid to their respective maturity datec, and interest at 
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gix and one-half per cent per annum upon the $17,000 was paid to 
June 1, 1929, at the bank, as provided by the notes and trust 
deed, the bank acting as agent for the owner and was by the bank 
paid to the owner of the notes, except during the period ef July 
23, 1924, until Msy 26, 1925, during which period the bank was 
the owner of the notes. 

Defendants’ counsel in their brief nnd upon erel argu- 
ment of the cauvge stated that the only question in the esce is 
whether or not the transaction is tuintec «ith usury. The contention 
of the defendant is that the sum ef ©770 charged as comission, when 
added to six and one-half per cent per annum interest, provided for 
by the notes, makes « total amount over z¢ven per cent and the 
transaction usurious. 

The plaintiff replies first, that it negotiated the loan 
at the request of the defendants as a commercial loam to be sold to 
an investor, that it wee agreed between it ani the defendants that 
the commission charged was for services to be rendered in connection 
with the loan and the erection of the building and that the commission 
coule not possibly be considered as a rewsrd for the forbesrance 
money, anc eecond, that if the commission is regarded a6 interest, and 
added to the interest at six and one-half per cent per annum previded 
for in the notes, the rate would still be less than the legal rate of 
seven per cent and not usuriouse 

In the view we take of the instant case it will not be 
mecesuary to diséuss the first contention of the plaintiff as we 
choose to base our opinion on the proporition that even if the 
Commission is regarded as interest, the rate would still be lees 
than the legal rate anc not usurious. 

Section 6, che 75, Cahill's Ill. Rev. State. (1921) p. 
2091, whieh was in force, at the time this loan was made, provides: 
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"If any person or cerporntion in this State shall 
contract to receive a greater rate of interest or discount than 
seven (7) per cent, upon any contraet, verbal or written, such 
person or corperstion shell forfeit the whole of said interest 
pe contracted to be received, and shall be entitled only to ree 
cover the principal sum due to such person or corporation. And 
all contracts executed after this ct shall take effect, which 
shall provide for interest or compensation at a greater rate than 
herein epecificd, on account of nen-payment at maturity, shell be 
geemed usurious, anc only the principal sum due thereon shall be 
recoverable.” 


It has been held that an unlawful and corrupt intent is 
the very essence of an usurious transaction (Boyleten vs. Bain, 90 
Tll. 2833 27 ©. Ce Le 208), and whether a contract is usurious 
depends upon the intention of the parties (Clemens ye Grane, 234 
Tll. 2153 Curtis vy. LeMoyne, 248 Ill. App. 99, 103)3 and if an 
agreement can be reasonebly conetrued ne non-usurious, it should 
be co construed (Hosier y. Norton, 95 [11. 5193; Mumford v. Tolmans 
157 id. 2583 Stanley v- Chicago Trust & ‘avings Bank, 165 ids 295% 
Home Blég. & Loan Ass'n y- MoKay, 217 id. 551), and im order to 
establich the charge of usury it must sppenr there was a contract 
to receive a greater rate of interest than seven per cent; the evie 
dence must be clear and convincing and sotieferctorily establish the 
Clements necessary to make the defense good. (Boylston v» Bain 


gupre; ihlholz vy. Wolf, 103 Ill-e 3623 Telford v. Gerrels, 152 
id. 550.) It is not uoury to withhold «2 commiszion for ea loan 





if the total amount of interest chorged together with the commission 
does not exceed seven per cent for the length of time for which the 
loen is made. (MeGovern v. Union Mutual Life Ine. Co», 109 ili 161, 
1553 Brown v- Americem Mortgage Co., 110 id» 235; Hoyt v. Pawtucket 
Inst. for “Savings, 110 id. 390; “Allett v. Maxwell, 169 id. 540% 
Sobe vy. Guyer, 237 id. 5163 Nationa) Life Ins. Co. vv. Jionovan, 238 
id. 283, anc Counci) ve Bermerd, 319 id- 392.) 


fe have arrived «t the conclusion that under the circum- 
stances in the instant case it cannot be said that the defendant has 
Proven by clear and convincing evidence that plaintiff with an unlawful 


and corrupt intent entered into a contract to receive a greater rate 
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| 4 
ef interest than seven per cent. The notes were executed on 
December 1, 1922, and the money wae credited and become available 
to cefendants on December 4, 1922. The plaintiff voluntarily and 
without any egreement or contract wo to do, on February 21, 1923, 
erecited defendant's account with a rebate of interest amounting te 
$139.02. Calculating interest for the length ef time for whieh 
the lonn was made at seven per cent aggregates $9,780. Viguring 
the interest st six and one-half per cont per annum fer the some 
period makes « tetal of }¥,035 and adding thereto the §770 charged 
: &s commissions, lese the sum of 4159.02 rebated for interest on 
Pebruary 21, 1923, makes a total (9,664.95 which is less than seven 
per cent and mot usurious. Chat this is the proper way of figuring 





the interest was decided in Nation 
Ill. 233, 
®e think the judgment was right and it is affirmed. 
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TACKGUN AUTOM/TIC MACHINE CoRP., ) / eee So 
(Plaintiff), a, 







Appellee, f 
MOM MUNICIPAL 


PA APPEAL 
Ve j ) z 
j ) COURT OF CHICAGO. 
HIBBARD, SPENCER, BARTLETT & CO., { ) .. y 
(Defendant), ) ys (i, TAR PRY 
Appellant. ) 7 tottea WV 


ME. JUSTICS KSENER DALIVERSD THE OPINION OF THE COURT. 


This is an action brought by plaintiff, Taeckgun Automatic 
Machine Corporation, against defendant, Hibbard, Spenoer, Bartlett 
& Company, to recover the contract price of tackgune and steel 
staples. Tried before jury and a verdict and judgment in favor of 
the plaintiff for 35950 from which the defendant appealed. 

The statement of claim sets forth that October 10, 19238, 
defendant gave plaintiff its written order for tackguns and steel 
staples; thet plaintiff agreed to fill seid order and October lil, 
1928, delivered to defendant ssid merehandise so sold, by shipping 
all of snid merchandise to the defendant f. o. b. New York as 
provided in the contract and billed the merchandise to defendant 
at the agreed price of 23950, and that defendant has failed and 
refused to pay for said merchandise as agreede 

The affidavit of merits alleges that defendant did not 
execute the written order for the merchandise; that I. (+ Smith, who 
signed the order, was without any authority from the defendant to 
execute and deliver the orders that defendant, on discovering that 
Le Ae Smith hac executed said unauthorized order, requested the 
plaintiff not to deliver the goods and advised plaintiff that the 
order had been executed by an unauthorized employee of defendant; 
that defendant never accepted delivery of the merchandise; that 


the merchandise is now held by the defendant for the benefit of and 
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at the risk of plointiffs; that before the execution of the order, 
plaintiff falsely and fraudulently represented to the said le Ae 
Smith that plaintiff had received large orders for the same class 
ef merchandise from certain competitiors of defendant and that 
Le A+ Smith relied on said representations in executing the said 
order, but said representations were false and were known to be false 
by the plaintiff. 

The evidence shows that Charles 1. Yager, president of 
the plaintiff corporation, on October 10, 1928, went to the defendant's 
place of business and interviewed an information clerk or usher who 
knew to what buyer prospective sellers should be referred. He was 
referrec to and went to the desk of L» A+ “mith im the buying depart- 
ment of tacke, nails and special tocls. ‘4 tackgun is a device for 
stapling lables om boxes; Tager demonstrated its operation to Smith 
and discussed at length the use of the goods, the market, other 
Customere who had purchased these goods and the quentity of goods for 
the defendant to purchase ae an initial order. ‘mith, one of 27 or 
30 buyers and assistant ouyers, had been im the employ of defendant 
for almost 19 years and had done nothing but buying for & years, 
signing 40 to 60 orders a week, drafted an order in pencil and took it 


to one of defendant's etenogrephers and had it typewritten on the 


@efendant's printed order form as follows: 


SSHIP AT GNCE 





25 only Tack Guns with Plein Base Ohar. 
S only ”* " “  Gpecial Base 
for shade rollers io Charge 
10 Case Tack Gun Steel Staples 
(packed 50 Boxes per ease 20000 Staples 


per box.) at $7.90 per box 
P.O. Be. Hew York 2% 10 Days 


We are to have exclusive sale of this 
item in the State of Illinois. 
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If we find that we are unable to handle 
this product after 6 months from date you are to 
relieve us of unsold werehandise at the invoice 
price. 


You will supply eleetros for our catalog 
and 2000 ecireulars bearing our imprint. 


Youre truly, 
HIBBARD SPENCER BARTLETT & C06 
Le Ae Smithe 
Price guaranteed agninat 


decline as to stock on hand 
or unfilled orders 
K 


Both the individual packages and cutside containers 
should bear our numbers. frintec or rubber style, either 
will anewer our recuirements.* 
He then signed it and gave it to Tager. The order was telegraphed 
to New York and the merchandise shipped October 11, 1925, and the 
bill of lading and invoic€ were amiled to defendant. 

Pritchard ‘tewart, senior vice president of defendant, 
was in charge of buying; the first knowledge he had of the order 
was the following morning when a carbon copy of it came to his desk; 
he wrote plaintiff: “Please hola shipment of Tack guns and staples 
om our order 10/10 until advised further," which letter was received 
by plaintiff October 15, 19283 it replied they ecoule not comply 
with the request og the merehandise had been shipped October ll» 
in accoréance with written order. October 19, defendant wrote 
plaintiff that they found their “buyer” Smith had entereé inte 
negotiations with plaintiff for some of its merchandise uncer date 
of Octeber 10, 1923, in which plaintiff guaranteed certain very 
important things, and requested a financial statement so as to satisfy 
iteelf that plaintiff would be in a position to carry out the terms 
and agreements made with Smith and closed, “As soon as we have the 


above information we will act upon the same promptly, and it will 


permit us to take care of your invoice of October llth, in the amount 
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of $3950, which we will hold up payment of in the meantime." 
Plaintiff replied October 22, 1923, referring for infermatiow as 
to its responsibility and integrity to Chase National Bank of New 
York and Consolideted Products Company of Chieagoe  Cetober 24, 
1928, ¢efendant vwrete plainiiff that the orcer was executed by an 
“assistant buyer” without proper authority, and that the information 
solicited as to plaintiff's financial condition wae desired for the 
purpose of deciding whether it would be possible to approve of the 
wmauthorized action taken by Smith, anc that until these matters 
were disposed of in a satisfactory manner, they could only receive 
the merchandise subject te plaintisl’a order and pointed out that 
in the umauthorizeé order of Sctober 10th, plaintiff undertook to 
relieve defendant of any uneold merchandise at the end of six montha, 
which presented a credit problem. Oetober 29th, plaintiff wrote 
defendant: 
"Immediately after the order was shipped, we received 
advice from your assistant buyer to held eff the shipment. 
When we stated that the ¢hipment had alrendy been forwarded, 
we received another letter from your Ur. °. Stewart that you 
require o financial statement. “hen we tried te satisfy you 
on this point as weli ae we felt we should and consistently 
could, then we received your latest letter that you had finally 
econeluded that your cesistont buyer wae without suthority to 
execute the order.” 
To which cefendant replied October 31, that the young man who signed 
the order wae without authority to bind the defendant in the 
transaction; that plaintiff had undertsken certain obligeatione in it 
and before defendant could approve the order it must assure itself 
that plaintiff is prepared to carry them out. To this letter plain- 
tiff on November 9, replied, enclosing a financial statement, upon 
Feceipt of which éefendant requested an interview with one of plain- 
“(Sifts officers. Tager, president of plaintiff, came to Chicago and 
had an interview with defendant. 
Defendant introduced a letter from Chase National Bank of 


York thet plaintiff's balences hac generally been in moderate 
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four figure emounts, bul recently had been in low proportions, 
averaging in moderate three figuresj that the uceount had been 
eonducted on a non-borrowing basis and they were not able to advise 
as to their financial affaira, and also introduced a letter from 
Consolidated #roduects Company, dated Cetober 27, 1823, saying they 
knew nothing of plaintiff's eredit or financial standing. 

On the trial fritchard Stewart testified that Smith had 
no suthority to sign and deliver contracts for the purchase of 
merchandise without an 0. A. from him anc that he had not approved 
the order. 

The only confliiet in ihe evidence wee that Tager testified 
that Smith requested the order to be telegraphed tuo New York, whieh 
wee cenied by “mith. Smith testified that after he prepared the 
order he took it te “tewert's effiee and not finding him in he 
returned to hie desk, signed the orécr and asid te Tager that the 
Order was cubjeet to approval by Er. “Stewart; that | is not in 
hie office and he woulé arranmce for the appreval of if in the 
regular course later on. ‘Tager demied that any euch conversntion 
was had between them. 

The defencant contends thet Smith, who executed the con- 
tract, was a special agent and thet it devolves upon the person 
Gealing with such an agent to acquaint himeelf with the extent of 
the agent's cuthurity. Plaintiff claims under the facts in the 
instant case that “mith wae not = epecial agent, but wae a general 
egent. A general agent is one who is suthorized to do all acts 
Connected with a particular business or im a particular place, while 


a8 special agent is one who is empowered to nct only im oa apecifie 
_ ‘transaction. (Stock Yards Co. v- Mallory, ete. Co-, 157 Ill. 554, 


862.) In Butler v. Maples, 76 U. "» 766, im discussing the dis- 
tinction vetween a general and » special agent, the court eaid, De» 
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"The distinction between a general and « special agency 
is in moet eases a plain one. the purpose of the latter is a 
single transaction, or a transection with designated pergons. 
It does not leave to the agent any diecretion as to the persons 
with whom he may contract for the principal, if he be empowered 
to make more than one contract. Authority to buy for a principal 
a single article of merchandise by one contract, or to buy several 
articles from a person named, is a special agency, but suthority 
te make purchases from any persons with whom the agent may choose 
to denl, or to make an indefinite number of purchases, is a general 
agency. And it is not the less a general oeney because it does 
not extend over the whole business of the principal. <A man 
have many general agents - one to buy cotton, another to ar watahe 
and another to buy horses. So he way have a general agent to buy 
cotton in one neighborhood, and another general agent to buy cotton 
in another neichberhood. The distinction between the two kinds 
of agencies is that the one is created by power given to do acte 
of a class, and the other by power given to do individual acts 


only. ° 
In Mechem on Agency (2nd) Section 246, the author saya thats 


"* * * it may be stated as a general rule that whenever 
® person has held out to another as his agent authorized to act 
for him in e given capacity; or has knowingly end without dissent 
permitted such other to cet as his agent in that capacity; or 
where his habits and courne of dealing have been such as to 
ressonably warrant the presumption thet euch other wae his agent 
suthorized to act in that capacity; - whether it be in a eingle 
transaction or in a series of tranmssctions ~ his authority te 
such other to so act for him in thet capacity will be conelusively 
presumed to have been given, so far ee it may be necessary to 
protect the rights of third persons whe have relied thereon in 
good faith and in the exercise of rexsonable prudence; and he will 
mot be permitted to deny that such other wae hie agent authorized 
te do the act he assumed to do, provided that such act was within 
the real or apparent scope of the presumed authority.” 


The act of a general agent to traneact all the business of his 
principal, of a particular kind, will bind the principal so long as 


the agent keeps within the scope of hie authority, though he may act 
contrary to his private instructions. (Noble v. Nugent, 89 111. 52a; 


The Home Life Ins. Coe vs Pieree, 75 ids 426.) Having in mind the 
admonition of the court in Lean vy. Luncen, 17 Ill. 272, 274, in which 
it was enid thet the extent of the agent's authority, whether limited 


Or unlimited, should not be confounded with the nature of the agency, 
whether general or special, it is clear from the evidence that plaine 
tiff's president went to the plece of business of the defendant, 
interviewed an information clerk or usher who knew to what buyer 






etive sellers should be referred, and was referred to “mith, 
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who was one of twenty-seven or thirty buyerea and assistant buyers, 
and sold him an order of goods, ‘mith drafting the contract on one 
of defendant's printed order forme and signing it im the name of 
the defendant, nothing eppesring on the order form to indicate that 
the approval of any other pereon in the employ of the defendant was 
necessary. Applying the ferezoing principles to the core before 
us we are compelled to the conclusion that “mith wee defendant's 
general agent, suthorizec to act for the defendant in the purchasing 
of merchandise, plaintiff relying upon the appoearance of authority 
with which defendant hac clothed “mith, and having no notice of any 
limitation upon the apparent authority of Smith to exeoute the con- 
tract, the contract became binding upon the defencant and it esannet 
mow be heard to deny, to the prejudice of plaintiff’, the authority 
of Smith in that regard. 

Furthermore, it is the duty of the principal to repudiate 
the act of his agent who has transcendedhis authority as soon oe he 
is fully informed of vhat hee been done in his name by his agent, 
otherwise it will be considered thet the principal has ratified by 
implication the act of his agent. (Searing v. Sutler, 69 Ill. 57B, 
578.) We are of the opinion there is evidence in the record of a 
Fatification of the contract. 

We have considered the arguments of defendant's counsel 
that it was error to deny defendant's motion for a cireected verdict. 
It has repeatedly been held if there ig in the record any evidenee 
from which, if it stocd alone, the jury could, without acting une 
Tessonably in the eye of the law, find that all the material averments 
of the statement of claim have been proven, a verdict should not be 
Girected.  t the conclusion of the plaintiff's case there was 
sufficient evidence in the record worrenting the trial court in sub- 
| mitting the case to the jury and the motion wee properly denied. 


The next point raised by defendant is that the court erred 
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in not sustaining plaintiff's objection to the offer of proof con- 
eerning an alleged custom. It appears from the record that while 
Pritehard Stewart was on the stand he was asked if he knew whether 
there is a general custom in the City of Chicago in department stores 
and concerns such as defendant's regarding the authority of buyers te 
bind their principal without the approval of a supervisor, te which 
an objection was sustained, defendant's coungel then eaid: "I offer 
to prove that there was at that time a general custom im the City 

ef Chicago among department stores and other concerna of the nature 
of bueinese of the defendant employing buyers and assistent buyers 

in various departments thet such so-called buyers and nesintant buyers 
had no authority to make purchases without the approval and con- 
firmation of a supervisor or general waneger of purchases.” The 
court dic not err in sustaining these objections. The proper office 
of a custom or uzgage in business is to aseertain and explain the 


intent of the parties, but it cannot be against an established 


principle of law (Biseell vy. Ryam, 25 Ill. 517), and it is not 
admissible to vary the terms of s contract. (Xleub vy. Vohoun, 169 


Tll. App. 434.) Moreover, neither the question nor offer of proof 
specified what type of contracts were referred to, or that there was 
any similarity between the business of thé defendant and of department 
stores and the question and offer of proof were inde? imite and uneere 
tain; nor was there an offer of proof that the custom or usage wos 
uniform, long established, generally acquiseced in, and so well known 
as to induce the belief that the parties contracted with reference to 
it. (Papin v. Goodrich, 103 Ill. 86, 93.) 

It is also contended thet it wae error te reject evidence 
of written and verbal instructions given by the defendant in the 
form of general rules for all buyere and in the form of specific 
verbal inetructions to Smith. e are of the opinion that the court 


7 not err in sustaining the objection, ac “Smith was held outby the 
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defendant anc acted in the onpacity of ceneral agent on¢ plreintiff 
having no knowledge of any limitations of "mith's authority, defend- 
ant wes bound even thouch sceording to these ingtructions Smith 

may have transcended hig authority. (St. Le & Me Pe Cos we Parker, 
59 Ill. 23; The Nome Life Ins. Co. v- Pleree, 75 id. 426, 4345 


Swisher y. Palmer, 106 Ill. Apps 432, 436), and the prineipal will 





mot be permitted to deny that the agent was authorised te do the 
act he assumed to deo. (Paber-Musser So. ve Dee Clay Gos, 291 Ill. 
240.) 

It is next claimed that the court erred in refusing to 
instruct the jury that the burden was not upon defendant. Ye do 
mot believe the court erred in thie regard ag the court did inetruet 
the jury that the burden was upon plaintiff an¢ thot it could not 
recover unless it proved its case by s preponderance of the evidence. 

It is also urged that the eourt erred in instrueing the 
jury. The court inatrueted the jury orally. After the rensding of 
the instructions, the bill of exceptions shows thot defendant's 
counsel before the retirement of the jury objectec to the two in- 
structions that will be diseussed later in this opinion. However, 
he made no specific objections to the instructions. Objections te 
the jury of oral instructions must be specific. (Groliman vy. Lake 
Geneva Piano Stool Co., 147 lll. App. 352) The Baldwin Co. v. Paley, 
161 id. 3005 Howe v. Fulton, 225 id. 589, and Peecararo ve Halberg, 
246 Ill. 95.) We have, however, considered the court's cherge. 

The court in ite charge said "though a principal ie not 
bound by the unauthorized act of his agent, that he is bound by every 
act on his part «hich gives his agent an *pparent authority upon which 
other persons rely to do the act, the validity of which moy be in 


— 


question.” It is insisted thet this instruction is uncertain and 


en 


Misleading and our attention is callec to the pronoun “hie” in the 


@Glause “he is bound by every act on his part” and it is claimed the 
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jury would understand that wnile the principal ia mot vound by 

his agent's unauthorized act, thot he is bound by his agent's 

act which cave the appesrance of suthority om which others relied 

to do the act. It is clear to us that the instruction refere to 
acts on the part of the principal which gave his spent the apparent 
authority. <t is also argued that there is no evicence of any aot 
or conduct on the part of the defendant whieh gave with an apparent 
authority to sign contracts. Shere was ewldence upon which to 

Dase this instruction and it was not error to give it. 

It is also urged thet it wae errwr for the court to tell 
the jury that it was net necessary for plaintif: to shew any express 
authority in “mith to purchase goods te render the defendant liable, 
if the goods in question were purchused by “mith in the general 
course and conduct of the business of the ¢ ofendant and the defend- 
ant knew Smith was acting as ite purchasing ogent and the goods were 
purchased by “mith for use in the defendont’s bueinesa- The argue 
ment advanced is thet the inatruetion ig tantamount to an inetruetion 
te find the issues for plaintiffs that the instruction did not re- 












quire that the knowledge on the part of defendant should have been 
Prior to the tiwe of the act in question and that there was no evi-g 
dence that the defendant previously knew “mith was acting ae a 
purchasing agent. “¢ think the instruction stateé the isw correctly 
and that there wee evidence tending to show that Omithwae acting as 
éefendant's purchasing egente 
for the reasons stated the judgment of the VYunicipal 
@ourt is affirmed. 
AVPIDMED» 


Gridley, ©. J., and Seanlan, J., econoure 
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IGAAG K. GoorMay, ) : 
(Plaintiff), ) iS x 

Appellee, ) 

ASPRAL PROM MUNICIPAL COURT 
Ve 

BARGARST ERNST, 
(Defendant), E 

Appellant. ) if 


MR. JUSTICE KRGRHER DELIVERS THE OPINION OF THE COURT, 


Am action was brought by plaintiff against defendant te 
reeover $900, slleged to be due upon an account etated. The ease 
was tried by the court without a jury, finding for plaintiff, 


Gamages aseesced at $900, upon which judgment was entered and 
éefendant vrings the record here for review by appeale 

The plaintiff ie an attorney at law and his statement 
eof claim sets forth thet his claim is for profensional services 
rendered to defendant as follows: 

"Moreh 6, 1930: Conference and examination of documents 
of Arthur ‘rnmst, Beceased, husband of defendant and with reference 
to her legal rights. 


“March 7, 1930, Attendance at Keaapar American State Bank 
Tet Estate and will of Arthur trust, Deceased. 


"March 8, 1930, Notice to Travelers Insurance Company ret 
death of insured on accounts policies Nos. ©+ 1+ 120554 and 1587586. 
Alse notices to ieckwood Company of said claim. Notice to Atlaa 
Brewing Company re: compensation claim under Smployment Statute of 
Tllineis. * * * that the ressonable, usual and customary fees for 
the services rendered ig $900.00. Plaintiff alleges an account 
stated * * * between plaintiff and defendant May Slet, 1950 for the 
sum of $900.00." 


The affidavit of merits states inter alia that the con~- 
ference of March 6, 1930, and the attendance at the Kaspar ‘merican 
State Bank on March 7, 1930, oceupied lees than three hours of the 
plaintiff's times; that the insurence claims were paid te defendant 


direct without intervention of plaintiff or other attorneys, except 
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that plaintiff wrote a letter to exch of said companies; that no 
services were rendered by plaintiff in the matter of the compensation 
Claim which was handled without participetion by plaintiff; that 
$909 is not a reneonable, usual and customary fee for the services 
rendered by plaintiff and that defendant hes paid plaintiff $250 
which is greatly in excess of the reasonable, usual and customary 
fee for the services rendered by plaintiff, and denies that there was 
an account statec between the plaintiff anc defendant and denies 
that defendant is indebted to plaintiff in any sum. 
The controlling material facte are thet plaintiff is an 

attorney at law and on Mareh &, 1930, was informed by defendant 
that her husband had been killed and requested him to oall at her 
home and inquire into the question of sollecting tue insuranee upon 
the life of her husbands ae enlled and examined papers in her 
peseeesion. [he following day the parties met et a bank, obtained 
two life insurance policies «hich he examined and advised her they 
contained a double indemnity clause in case of deeth by aecident. 
He notified the insurance companies of the elaims on the policies 
and advised her she had a claim for compensation agoinnt the Atlas 
Brewing Company, her husband having suffered 2 fatal injury in 
their employ, and notified the vrewing company of her claim. After 
Plaintiff hed vritten the brewing company, defendant wae advised 
by the brewing company that it was not necessary for plaintiff to 
@0 anything in the matter as they would take eare of it, and the 
brewing company did file the necessary application with the Induatrial 
Board and had an award made and promptly paid. It also appears that 
after plaintiff had written the insurance company concerning the in- 
surance policies he had a conference with a representative of the 
insurance company, who advised him the insurance company would have 

_ te investigate the death of srthur irnst. March 13th or 14th the 


_— for the insurance company, who was a nephew of defendant "gs 
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husband, brought defendant a check for $19,900 and told her the 
company would have to investigate the balance of the claim in 

the tegular way anc not to worry. This adjuster prepared the 
necessary papers for the settlement of the insurance claim. April 
5, 1930, plaintiff requested a retainer and she paid him (250. 
April 15, she received a cheek from the insurance company for the 
balance of her claimy defendan’s was advised of that fact and on 
April 20 sent her a bill for $2530. There was evidence on behalf 
of the plaintiff to the effect that on May “lst the defendant ealled 
to see plaintiff and enid she came to make a settlement and would 
pay plaintiff $900 which the plaintiff eid he would accept, but 
this was denied by the defendant. 

It ie insisted that plaintiff cannot recover on the evi- 
gence for the reason that no contract for compensetion having been 
entered into prior to plaintiff being retained by defendant es her 
attorney, any cherge for such services must be shown to be fair and 
reasonable. 

After considering the evidence we think it clear on reason 
and suthority that there is merit in this contention. On the trial 
Plaintiff rested hin ease entirely upon the proof of an account 
stated without attempting to show the value of hia services, and the 
trial court aseumed that thet wae the only issue in the case. The 
law ie well settled, where no fiduciary relation exiets between the 
parties, any edmission of a balance or acknowledgment made by one 
party to another that a sum is due to the latter, no fraud, mistake 
or misrepresentation being shown, is sufficient prima facie evidence 
to prove an account stated. (Shane vy. DeLeon, 258 Ills App. 433.) 
Tm the instant case it is claimed that May 31, 1930, defendant agreed 
to pay plaintiff $900 for the services rendered hers from March 6, 

1930 to May 31, 1930, the relation of attorney and client existed 


_ between the plaintiff and the defendant. Under such circumstances 
Z 


attorney will not be allowed to receive from his client, or bind 
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his client to pay him greater compensation for hin services than 
he would have » right to demand if mo contract hed been made during 
the relation, and such a contract will not be enforeed unlese it is 
shown to be feir and reasonable. (Cassem v- Huestis, 291 Ill. 208, 
232.) The rule ies a juat one and imposes no unreasonable burden 
upon the attorney; the reavon for the rule ig that the relations 
between an sttormey and client are so confidential and the client 
relies so fully upon his attorney for the pretection of his legal 
rights, and is by the nature of the relation so subject to the 
advice of the attorney, that in a11 such contrnets the attorney 
eamnot rely on the fact of the agreement itvelf, but is compelled 
by law to show in aidition thereto that the contract ia fair and 
Feasonable and that the client was fully informed of all the facts 
which enable him to judge its fairness amd re sonableness. (Cooper 
Yo Conklin, 199 7. Y. GS- 552-) In Elmore vy. Johngon, 143 Ill. 513, 
$25, the court seaids 

"The rengon for the dectrine is to te found in the nature 
eof the relation, which exists between attorney and client. That 
relation is ome of confidenee, and gives the attorney great influence 
over the actions and interests of the client. In view of this con- 
fidential relation, transactions between attorney and client are often 
Geclared to be voidable, which would be held to be unobjectionable 
between other perties. The law is thus strict, ‘mot so much on 
account of hardship in the particular case, as for the sake of prevent- 
ing what might otherwise become a public minchief.' * * * Refore the 
attorney undertakes the buainess of the client, he may contract with 
reference to hia services, because no confidential relation then exists 
and the parties deal with ench other at arm's length. * * * But the 
law watches with unusual jealousy over all tranexctiona between the 
parties, whieh ecccur while the relation exists." 

Por the reasons stated in this opinion the judgment of 
the Wunicipal court will be reversed and the cause remanded for a 
new trial. 

REVERGED- ABD REMANDED. 


Gridley, Pe. Jey and Seanlan, Je, concure 
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MAURICE KLEIN, =a 
(Plaintiff), : , 
Ap lee, 
Ve 


GUARANTY FIRE INSURANCE 
COMPANY, a corporation, 
(Defendant), 

Appellant. 


MR. JUSTICE KERWER DELIVERED THE OPINION OF THER Count. 


Maurice Flein eued the Guaranty Pire Ineurance Company, 
@ corporation, in a fourth clese action. Tried by the court 
without a jury. Ffindcing for plaintiff for 7177.15 and judgment 
for that amount sgainet the defendant, from which defendant 
appealed. The plaintiff has not appeared or filed a brief in 
this court. 

The statement of claim sets forth in substance that 
the action is brought upon « draft, which ig datec ot Providence, 
Re Is, September 23, 1936, directed to the defendant at Providence, 


Re Ie» ae Grawee, and reads: 


"Upon acceptance, Pay to the order of 

Joe Siegal 
the sum of One Hundred Seventy Five & 06/Qu0 - 
Dollars $175.00 in full satisfaction and discharge of 
all claims fer loss and damage by fire te preperty in- 
sured under Policy Hoe 254929 iseuec at Chicage, Illinois 
Agency of said Company and eecurring on the lth day of 
July, 1930. In consideration of said payment, said 
policy is hereby getuese in esid smount. 


Ses . 
bcc ig oe “tees Coe Providence hi 
Rhode Island liospital Trust Uo.” 
Om the reverse side sppear the names of Joe Siegal and Maurice Klein. 


_ Plaintiff further alleged that he wae the owner and holder of the 


j Graft, in cue course, for vsluable consideration, without notice of 


any infirmitiess thas he acquired title thereto on ‘eptember 26, 
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1950, and was the sctual bona fide owner thereof; that said draft 
was presented for payment and payment thereof wna refused. 

On the trial pleintiff testified he received the instru- 
went from Joe Siegal some time in September, 1930, for a valuable 
consideration; that he left it at his bank anc three weeks later 
it was returned to him unpaid. ‘he instrument was then offered in 
evicense. Attached to it was an instrument purporting to be made 
by a notary public, commissioned in the city of Providence, Rs Le 
that on October lst he (the alleged notary public) presented the 
imstrument at the office of Guaranty Fire Insurance Company for 
payment and payment was refused. The defendant objected te the 
introduetion of the instrument and the statement of the notary 
public on the grouné, among others, that there was no proof of 
acceptance of the draft, which objection the court overruled. Plain- 
tiff rested and the defendant moved the court to find the issues for 
the defendant, which meticn the court overruled. 

Defendant conmtende that the instrument aued on is not 
negotiable, but is a mere chose in action umder whieh defendant 
could not nequire any greater rights then the payee, Joe Siegal, 
hed. ‘e are of the opinion it ie correct in ite contention. It is 
a requisite of commercial paper that it must be poyable absolutely 
ané nt all events. If the payment is mace dependent upom any con- 
tingent event, the instrument ceases to be commercial paper. In 
Order to be negotiable the paper must be unvonditional. (Clause 2, 
BEG. ly pars 21, ch. 94, Cahill’s Kevised ‘itetsa. 1951, pe 1951; 
Baird v. Underwood, 13 Ill. 604; Hovorka vy. Hemmer, 108 Ill. Appe 
4433; MWational Council, eto. v. liiberninn Sanking ‘sa'm, 157 IlleApp. 
175; Kingsbury v. ¥all, 68 Til. S11.) In Van Zandt vy. Vopkine, 
151 Ill. 248, the action wav» upon an instrument whereby the makers 





promised to pay £5,000, but a memorandum below the ¢ignature stated 


that a certain certificate of stock was to be surrendered on payment 
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of the note, it was hel¢ the note Was not an uncenditionsl promise 
to pay, and therefore was not a negotiable instrument. In Husband Ve 
Bpling, 81 111. 172, the instrument sued upon proviced for the pays 
ment of a certain sum of momey to be paid when the eetate of a person 
Bamed was settled up, and it was held that the instrument Was not a 
negotiable inetrument. In Herenson v+ London & Laneashire fire Ing. 
Soe, 201 Maes. 172, the instrument was directed to the defendant and 
provided "upon acceptance, ete." The court held the inetrument aot 
having been accepted it never became a complete and operative contract 
and that it wes not s negotiable instrument. <4 similar inetrument was 
involved in Ceneral Fire Aseurance © evs State Sank, 164 W. Y. 3, B71, 
provicing “upon acceptance, ete¢.," the court, on page 873, anid: 
“Whether the paper in question ia regarded as a cheek or as a draft, 
it has no validity, force, or effect whatever until it was secepted 
** & 8 

The inetrument in the instant case igs payable only upon 
acceptance. Acceptance by the defendant must becesunrily be alleged 
and proved in order to entitle the Bleaintiff te recover on the instru- 
Ment, the money, then, is not to be paid absolutely, but enly on 
acceptance, so the writing lacks that elenent necessary te negotiability, 
Payment at all events of a Sum certain, at a time certain. Until the 
Gefendant did accept it, it was incomplete, and wae not a contract by 
which the deferndent agreeé to pay the amount named in the inet rument 
and action thereon could not be maintained. 

The trial court should have found the issues for the defend- 
emt as a matter of law, The judgment is reversed. 

REVERSED, 


Gridley, >. 7., and R@amlan, J., coneur. 
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L. Tf. BLLIS COMPANY, 
@ corporation, (plaintiff), 
Appellee, MUNIC 
Ve GHICGAGO.s 
JOHN MSY, (defendant), A e2kanm 
Appellant. Belle WU w 6 


WR. JUSTICE KERNGR DELIVERED THE GPINION oF THE court. 


In this case plaintiff, lL. T. Bllis Company, obtained 
a judgment by confession against the defendant, Jonn Heyl, for 
$531.45. ‘Subsequently ne moved that the judgment be vacated 
and filed a verified petition in support of his motion, which 
Was Genied anc defendant appenled. 

The judgment was upon a promissery note for $300 with 


the usual power of attorney to confess judgment, executed by 


@efendant, dated July 24, 1936, to ve paid in twelve monthly 
installments of $25 each. The note wae payable to hie order 
and by him indorsed, the inatallments bearing no interest until 
Baturity. The installments were to be paid at the offiee of the 
Plaintiff. The only evidence heard upon the motion consisted of 
the verified petition of the defendant and the admissions of his 
counsel in arguing the motion. 

It appears from the petition and the admissions of 
Gefendant's counsel that July 24, 1930, defendant purehnsed a 
Pord automobile from Rangecroft-Vlotow, Inc., automobile dealers, 


on which, after a charge of $12 for insurance premiume was made, 


he paid $1238 in cash, leaving o belance of $259, and ae part of 
‘the purchase price he executed the note in question and a condi- 


sale contract and the automobile was delivered to defendant; 
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the transaction was negotiated in the office of Khangecroft-Flotow, 
Inc. Im order to pay the balance due on the purchase price of the 
automobile a loan was negotiated through Rangecroft-Flotow, Ince, 
in behalf of defendant with the plaintiff, and plaintiff loaned 
to defendant (6259. Defendant had no dealings with plaintiff with 
reference to the purchase of the sutomebile and all the terms of 
sale were agreed upon and the deal coneumuated with Rangecroft-Flotow, 
Inc.j that fer a valuable consideration plaintiff received the note 
anc conditional sale contract from liangecroft-Flotow, Ince, and that 
the plaintiff ie without a license from the Department of Trade @ 
Commerce, as provided by ch. 74, pare 27, Cahill's Revised Ctatutes. 
It is defendent's contention that plaintiff loaned defend- 
ant $259 and chtained the note for $300, the difference of 41 being 
usurious interest and within the purview of the "Small Lean Act.” 
This Act being che 74, pare 27, Cahill's Ill. Revised Statutes, 1931, 
p- 1751, provides that: 
“It shall be unlawful to make any loan of money, credit, 
Siiees dollars (4906) or less, whether srouret @9 yasesersé Gan” 
charge, contract for, or receive a greater rate of interest than 
seven t7) per centum per annum therefor, without first obtaining a 
license from the Department of Trade and Commerce as herein provided." 
- To this contention plaintiff replied thet as the defendant admitted 
in the trial court that the transaction wos not a loan of money but 
Was the purchase by the defendant of an automobile from a dealer 
Under a time payment plan, the Small Loan Act was not applicable and 
cites Manufacturers Finance Trust ve Stone, 251 Ills App. 414, in 
Which it wac helé that it 1a/eomey to buy a note in the course of 
business at a ¢iscount siaaae than the rate of interest allowed by 
law. We think thet case is not in point, as it did not involve pars 
27, ch. 74, Cahill's Ill. Revisec Statutes, for the reason that the 


amount involved in that case was $683, while the Aet in question 
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is limited to loans, ecrecits, goods or things in action in the 
g@mount or to the value of $300 or less. 

In considering motions of this character the trial court 
has considerable discretion, but in applying ite discretion the 
controlling question is, whether the defendant hae shown an equitable 
reason why his motion should be allowed. (Mumford v. Tolman, 157 


lll. 258; Moyses Ve Senendorf, 238 id. PMs | Barrow Ve Phillips 
250 Ill. App. 587.) A petition of this sort is strictly construed 


against the plesader; it must atate fects which constitute a meritorious 
¢efense and it must be exeminec with this rule in mind. (Mendel Bros. 
Ye Cohen, 248 Ills App. 188.) If the petition presented facts estab- 
lishing an equitable reason why the motion should be allowed the court 
Must permit the cefendant to plead to the merits. In our opinion 

the petition, if true, did set up a defense. The petition is positive 
and unequivocal that Hangecroft-Flotow, Inc., nevotiated the loan for 
éefendant with plaintiffs and that plaintiff actually loaned or 

advaneceé the money; that only $259 was loamed while the note was for 
$300 and that the difference of $41 was usurious interest. 

In view ef this state of the record we are of the opinion 
that the court erred in refusing to open up the judgment . The 
Judgment of the Municipal court is reversed and the cause remanded 
with directions to sustain the motion of the defendant to open up 
the judgment and for leave to plende 

REVERSED AND REMANDEY “ITH DIRECTIONS. 


Gridley, ». Je, ané “eanlan, J., coneur. 
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LOTTIZ KeYER, 
(Plaintiff) » ) ¢ } 
Appellees APLYEAL PRON SUPERIOR COURT, 
Ve GOok COUNTY. 
@. L. ABBOTT, a ee 4 


Appellant. 
MR, JUSTICE EKERRESE DELIVERED THE OPINION OF THR COURT. 


On December SU, 1930, a jucgment by confession was 
rendered in favor of plaintiff’ and against the ¢defendent for 
$2,949.45 upon four promiscory notes aceregnting $2,473.42, 
payable to plaintiff, with the usual power of attorney to confess 
judgment, all dated Auguat 20, 1925, and payable one year after 
date with intereet ot seven per cent per annum efter date umtil 
paid. On Januery 2, 1931, cefendent's motion, supperted by her 
affidavit, that the judgment be vacated and set agice wae denieds 
thereafter, on ¥ebrunry 7, 1931, the sffidevit was withdrawn. 

On Barech 14, 1931, the motion «as renewed and again denied and 
from the order denying the motion defendant appenled. 

In support of her motion mace om March 14, 1931, defendc~ 
ant filed a verified petition, in which she alleged that at the 
time of the delivery of the noten defendant ras not indebted to 
plaintiff in enmy eum of money or in any manner whatsoever and there 
Was no considerstion for the notes; that before and at the time of 
the execution ef the notes the plaintiff atated to defendant that 
im view of the fact that defendant had no immediate relations 
Plaintiff’ would like to be sure of getting something from the 
@state of defendant and suggested the giving of promissory notes, 
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which defendant did, upon the express agreement and underatanding 
that they were mot to be treated by plaintiff as an obligation on 
the part of defendant unless defendant predeceased plaintiff. 

It appears from the record, that at the time of the 
execution of the notez there were gertain blank spaces in which had 
since been inserted the words, “I"%, "me", and “my” and “rensonable". 
The defendant claims that the filling in of the blank apacee in the 
motes with the wards, "I", "me", “my* and “reasonable” after execution 
constituted a material alteration of the notes and annulled the power 
of attorney to confess a judgment. Gueh is not the law. (See section 
U4, pare 34, che 98, Omhili's Revised Ctata. 19313 Pocker v. Poberta, 
140 111. 93 Sehnitzer v. Kramer, “68 id. G03; White vs. Alward, 36 
Tile 4 pe 195, anc Harris Trust & Sevings Bank v. Neighbors, 222 lle 
App. 201.) 

Tt is also contended that the petition sete up a cood 
Gefense. In considering motions of this character the trial court 
has considerable discretion, but in applying its éieeretion the con- 
trolling question is, has the defendant shorn am equitable reasor why 
her motion should be allowed. (iumford vy. Tolman, 157 Til. 258; 
Moyses v. Sehendorf, 236 id» 232.) fhe petition filed in suppert ef 
such « motion must be conetrued strictly egeinst the plesder (Crosemen 
Es Tohlisben, 90 Ill. 5375 THe Chicago Fire Preofimg So. ve Park 
National Bank, 145 id. 481, 487; uddlesom v. Eekhart, 134 Ill. Apps 
656; Mandel Bron. ve Cohen, 24% 111. App. 134), and must be oxamined 
with thie rule in mind, and basic facts must be alleged, conelusions 
of fact being ineffectual. (Davis vy. Wirth, 249 Ill. App. S44.) 

Facte should be stated that make out a meritorious defense, and not 


merely facts from which it is possible to infer such a defense (The 


Shiecago Fire Proofing So. y+ Park Notional Bank, supra), ond a bare 


statement that the note was without consideration is insufficient 
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unless accompanied by the facta which would show that there was 
in fact no consideration for the notes. (Parent Mfc. Co» vy. Oil 
Products, etc. “oo, 246 Ills Apps 222, 224.) 

A note intended as a mere gift, executed without any 
valueble consideration can not form the ground ef recovery in an 
action at law. A gift is always revocable until it is executed, 
and a promissory note, intenced purely as a gift, is but a promise 

te make a gift in the future, end is not executed until the note is 
paid (Williams vy. Yorbes, 114 Ill. 167, 1713 Hiehardsom v. Fichard- 
pon, 148 id. 563, 572); It is a mere promise to make » gift in the 
future (Show vs Camp, 160 id. 425, 429) ond is without considerations 

St - Dudley, 207 Ill. Apps 587, 563.) ‘hile it is true that 
the statement that defendant at the time of the delivery of the notes 
Was not indebted to plaintiff im any sum of money or in any manner 
whatsoever and there was no consideration for the notes, ia a legal 
conclusion (Gilmore vy. German Savings Bank, 39 Ill. Apps 4425 444), 
it is obvious that that statement when read with the statement that 
before and at the time of the execution of the noter the plaintiff 
stated to defendant that ia view of the fact thet defendant had 

Bo immediate relations plaintiff would like to be eure of getting 
something from the 2etate of defendant and sucgested the giving of 
the promissory notes, which the defendant did, upon the express 
agreement and understanding that they were not to be treated by 
Plaintiff as an obligation on the part of defendant unless defendant 
predeceased plaintiff, is « statement accompanied by facta which 

show that there was, in fact, no consideration for the notes, and if 
truc, presented facts establishing an equitable reason why the motion 
should be allowed and the court permit the defendant to plead to the 
merits. 


Yor the reasons indiented the judgment of the Superior 
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eourt ie reversed and the cause iz remanded with directions to 
sustein the motion of the defendant to open up the judgment and 
for leave to plead, the judgment to stand as security. 

REVERSED AND REMANDAD PITH DIRKCTIONS. 


Gridley, *. Js, and Seanlan, Js, conewre 
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JOHN W. WECC ° 
(Plaintiff), . 
Appellee, 





Ve 


J. B. DICUS and BERTHA DiIcUs, 


(fefendants), 
Appellants. 





MR. JUSTICK KERWER DELIVERED THE OPINION OF THE CcoURT. 


By thie appeal defendants seek the reversal of an order 
Genying their motion to vacate a judgment entered against then. 

& judgment by confession was rendered in favor ef plain- 
tiff and againet the defendants for $922.50, based upon defendants’ 
promissory note for $706, with the usual power of attorney to con- 
fese judgment, dated July 10, 1925, poyable six months after its 
Gate to their order and by thew indorsed, with interest at six per 
cent per annum sfter date until paid. 

Upon examining the record it appears that the judgment 
wae rendered Februnry i7, 1930; that an execution was issued and 
served upon the defendant, J. 3. Dicus, Setober 22, 1930, and that 
Mareh 21, 1931, defendants mace their motion to vacate the judgment. 
The competent material averments of the affidavit of J+ &. Dicus in 
support of the motion are, that they executed the note and delivered 
it to H. He. Dicus, a brother of the defendant, J. 38. Dieus, who had 
it in hie possession at the time of his denthy; that H, H. bieus died 
November 3, 19253 that Ae G. Dicus, another brother, was appointed 
and qualified as executor of the last will of H. 4. Dieus; thet the 
note wae not inventoried in hig estate; thit 4. %- “ileus as executor 


aesignede the note to Mabel Hoskins, daughter of H. H. Dieus, who 
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indorsed it in blank and delivered it to plointiff who never paid 

any consideration for it; that the administrator of the estate of 

Elizabeth Plavel claims his intestate is the owner of the note and 
entitlec to reeecive and collect the same. 

It is not claimed that the note waa net given for a good 
and valuable consideration, or that the debt for whieh Judgment 
Was rendered was not a just debt ond honestly due, or thet there 
was any defense to the note upon ites merita, the only contention of 
defendants is that plaintiff was not the legal owner ami holder of 
the note and that defendants have the right to have judgment rendered 
Against them in favor of the legal holder eof the note, so aw to become 
a bar to a future recovery on the same instrument. 

It has repentedly been held, thant a court of law exerciaecs 
an equitable jurisdiction over a judgment by confession: thet if 
there is an absence of suthority te confess, the debtor will net be 
forced into a eourt of chancery to obtain relief, wut may move to set 
aside the judgment before the court of law which rendered it; and 
that such court of law may open the judgment and permit the ¢ebtor 
to present his defense, tf he has any. Yet, such relief will not be 
granted, if it appears that the debtor owee the amount of the judg- 
ment, and has no defense, either legal or equitable, to the debt for 
which the judgment is rendered (Farevell v» Huston, 151 111. 2359)» and 
that motions of this character are addrensed to the sound legal dis- 
eretion of the trial court (Pearce v. Miller, 201 111. 193)3 the con- 
trolling question is, have the defendants shown an equitable reason 
why their motion should be allowed. (Mumford y. Tolman, 157 Ill. 258; 


Moyses v. Schendorf, 258 id. 232.) The affidavit filed in support 


of such a motion must be construed strictly against the affiant 


(Grosaman vy. Yohlleben, 90 111. 5373 Chicago Fire Proofing Coe 
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Park Netional Sank, 145 id. 481, and Mandel Broa. v»+ Cohen, 248 
Ill. App-+ 185), and must be examined with this rule in mind and 


basic facts must be alleged, conclusions of fact being ineffectual. 
(Dayis v. ‘irth, 249 111+ Appe 544.) 

The note is payable to the defendants and by them indorsed. 
Title to such a note passes by delivery. (See. 9» pare 29, and sec. 
SO, pare 50, Ghe 98, Caehili's Hevised Stata. 1951, pages 1951 and 
1953.) The plaintiff had possession of the note and brought it inte 
@ourt and filed it, surrenéering possession of it to the court, and 
Caused it to be merged in the judgment in the inetant ease. Under 
such circumstances he will be presumed to be the equitable owner of 
the note, in the absence of any showing to the contrary. (Gilmore ye 
German Savings Bank, 59 Ille Appe 4423 Harris Trust & Savings Bank _ 
¥. Neichbors, 222 111+ Appe 201+) 


It is obvious that the affidavit states the conclusions of 
the pleader, the statements that the administrator of the estate of 
Blizabeth Flavel claims he is the owner of the note and entitled to 
Teceive and collect it and that plaintiff paid no consideration for it 
are but legal conclusions. ‘The sources or grounds of the pleader's 
information sre not stated. io facte are set forth upon which such 
statement could be founded. Facts should be stated which mmke out a 
Meritorious defense. (Chiengo Fire Prooting Coe ve Park Hational Banks 
Supra.) The affidavit should have set forth such facts as would have 
@stablished the fact that the plaintiff was not the owner. (Harrig 


Trust & Savings Bank v. Neighbors, 222 Ill. App+ 201, 204.) 


No legal ground for vacating the judgment appeare from the 








Tecerd. The judgment of the County court is affirmed. 
APVIRMED. 


Gridley, >. J., and Seanlan, J+, coneure 
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BR. JUSTICE SCANLAN DALIVERGD THE OPINION OF THK COUNT. 


2, F. Cunningham, plaintiff, filed, in the Superior 
court of Cock county, what is called a “Submission to Arbitration.” 
He also filed what purporte to be an award of arbitrators, upon a 
contract of submission between plsintiff and defendent, upon which 
he asked jucement. The cause was tried by the court and the issues 
were found for the defendant. flaintiff hae appealed from a 
judgment entered upon the finding. 

The plaintiff and the defendant entered into o written 
contract, dated November 9, 1922, by the terms of which the plaintiff 
agreed to furnish labor and material in the construction of a build- 
ing for the defendant, for whieh the defendant agreed to pay the 
Plaintiff ¢6,700. The plaintiff claime that he furnished the labor 
and material in accoréance with the terms of the contract and that 
by the order of the defendant and his architect he also furnished 
extras amounting to $2,350.243 and that the defendent paid him 
$6,568.58, leaving a net balance of $2,482-26 due him from the 
éefendant. On April 11, 1924, the plaintiff and the defendant 
entered into « written contract, which recites (inter alia) that a 
Gispute had arisen between them in connection with their original 
contract, and the parties agree “to submit all controversies and 


differences between them to arbitration, said «rbitration to be 
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made under the terme of their contract, and under the provisions of 
the Statutes of the State of Illinois governing arbitrations and 
awards, upon the fcllowing terme and atipulations, to wit: Said 

O. Ce Jumge had selected Joe Prumo ac arbitrator, the aanid FP. Ff. 
Cunningham had selected Sdward ‘chounard. That said arbitrators 
should meet at once and agree in writing upon a third arbitrator.” 
These two arbitrators agreed upon M. #. Riley as the third arbitrator. 
On May 16, 1924, two of the arbitrators, Kiley amd Chouinard, signed 
an awerc, which recites, inter alia, that “we have heard the matter in 
controversy and considered such testimony and exhibits as the parties 
have submitted to us, and find thet under the terms and conditions of 
said contract there ic due from the eaid O. Ce Jumge to the eaid ©. F, 
Cunningham, $2,482.26, and thet said amount chould be paid to him by 
the eaic ©. Ce Junge forthwith under the terme of the aforesaid con- 
tract without eny deductions therefrom.” This award wae not paid and 
in August, 1924, the plaintiff commenced, in the Cirewit court of Cook 
county, a common law suit against the defendant, althouch the contract 
for arbitration provided for arbitration under the provisions of the 
Tllinois statute governing arbitrations and awards, and also provided 
that umlees the award was promptly complied with proceedings to enforce 
the same should be “filed in the Superior Court of Cook County, any 
Ghaneeller of which court is hereby nominated to enforce the terms of 
said award aocorcing to the statute in such ease made and provided." 
Prom the plaintiff's afficevit of claim it appears that this Cireuit 
Court suit wae based upon the award of 1924. The cefendant pleaded 
the general issue and filed notice of special matters of defense, 
Which statec, inter alia, that under the terms of submiscion an award 
Could not be mace the subject of o suit at law and that proceed ings 

to enforce the same could only be filed in the Superior court; that 
the arbitrators never qualified as required by the statute and that 


Ro evidence was heard by them. It appears that thie esuse in the 
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Circuit court was on trial before Judge Mood and a jury for 
approximately two days in the year 1928. No evidence was introduced 
by either party. The triel was then discontinued and on Sovember 

5, 1928, special counts were filed by the plnintiff, each one of 

which set out the building contract, the submission to arbitration 

and the award of 1924. The defendant filed demurrers to these apecial 
counts, which were sustained. On Horeh 6, 1929, the plaintiff filed 
the instant proceedings in the Superior court, and om April 24, 1929, 
he took a voluntary nonsuit in the Cireuit court case. Three documents 
were filed by the plaintiff in the instant proceedings. Gme recites 

an award mace by the three arvitrators on Yebruary 4, 1929, under the 
contract of submission of April 11, 1924. <Amother is an inetrument 
signed by the three arbitrators and addressed to the plaintiff and the 
Gefendent. This instrument recites, inter aliea, that 


"WHEREAS, by a certain contract between Os 6. Junge and 
P. ¥. Cunningham, dated the Lith Gay of April, 1924, it ie recited 
that a dispute had srisen between the parties in connection with 
amd srising out of their relation and compeneation to be paid FP. F. 
Cunn » comtracter, in connection therewith; and 


“WHEREAS, the parties to said contract recited that 

Red agreed both in their contract and independently thereof, to submit 
all contreversies and differences between them to arbitration, said 
arbitration to be made under the terms of their eontracts and under 
the provisions of the Statutes of the “tate of Illinois governing 
arbitrations and awards, upon the following terms and etivpulations, 
te wit: Said &. C. Junge had selected Joe Prunc as arbitrator, and 

Pe P. Cunningham had selected Sdward Sehounard. That anid 
arbitrators chould meet at once and agree in writing upon a third 
arbitrator; and 


“HHEREAS, Joseph Le Prumeau and Sdward 2. Chouinard, the 
persons named in said contract as Joe Pruno and Edward Sehounard, met 
and agreed in writing upon a third arbitrator, and thereupon selected 
M. P. Riley ae such third arbitrator, and thereupon said Joseph L. 

» Eéward Db. Chouinard and Me. ?. Kiley. constituted a Board of 
A®bitrators to heer said dispute and controversy; and 


“WHEREAS, said Board of Arbitrators preceeded with all due 
or betes to hear eaid dispute and controversy and make an award 
3 and 


“VHEREAS, it has been called to the attention of said Board 
of Arbitrators that they proceeded informally and irregularly in the 
Batter of said arbitration, never took an oath as required by statute, 
#0 that all acts by said Board of Arbitrators cubsequent to their 

etion and appointment, have been absolutely null ond voids and 
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“WHEREAS, it is the desire of ssid Board of Arbitrators 
to proceed regularly end in accordamce with the statute in such 
eases made and provided, 


"HOV, THEREFORE, 1t ia resolved by aaid Bourd of 
Arbitrators thet it will hear said dispute and controversy, and 
render an awerd or awards aa is required ty them by their selection 
and appointment. 


"iT 15 FURTHAR RESOLVED by said Board ef srbitraters that 
the evidence heretofore taken by them, and 211 proceedings subsequent 
te the taking of said evidence in the way of suppesed awards, be 
absolutely cisregarced, and thet said Soord of Arbitrators begin 
amew to hear and adjudieate said dispute and controversy. 


"SHEREPORE, Notice is hereby given to said G. ©. Jumge and 
Pp. Y. Cunminghas, that the undersigned, Joseph i.. Prumenu, Edward b-. 
Chouimard and Me ©. Riley, selected as a BSoare of Arbitraters as 
aforesaid, appeared before %G. Spencer Crilly, « Fotery Public im and 
fer Cock County, in the State of Illinois, on thy léth day of January, 
Ae De 1929, and were then and there duly svorn feilthfully and fairly 
to hear, examine and determine eaid cnuse and controversy, according 
to the principles of equity and justice, and make a just and true 
awaré or awords, accordimg to the beat of their understanding, and 
according te the stipuhkations and agreements of said submission. 

"You ané ench of you are further notified that said 
Arbitrators will meet in Koom 216, No. 25 “outh Dearborn Street, 
Ohi » Tliinois, at 16330 *. B. om the 30th day of January, 1929, 
and will hesr saic eause and controversy, take sugh cvidemee os may 
be presented by the parties to anid controversy, according to the 
provisions of the “tatute of the “tate of Iliineis, will hear the 
parties therete in the presentation of such evidence, arguments and 
matters ac may be presented by them or ebther of them, to seid Board 
of érbitrators, and after due considerntion of the same will render 
an award or awards pursuant to the powers and authority granted theme 
Im ence said gegen | shall net be completed at the time abeve set 

3 


forth, esid Seard Arbitrators will continue said hesring from time 
te time until their duties above set forth are entirely complete.” 
These two instruments, together with one other which purports to show 
that on January 16, 1929, the three arbitrators subscribed to an 
affidavit vefore a notary public which recites thot they were duly 
ewotn to faithfully and fsirly hear and cetermine the controversy 
submitted to them and to make a jue: award, comatituted the only 
plesdings filed vy the plaintiff. The defendent filed a written 
motion to quash the alleged eward of February 6, 1929. Twelve excep- 
tions were filed by nim im support of his motion. The first end 
Second aver that the proceeding in the Cirewit court is upon the same 


@ause of action or cleim that is sought to be put in judgment in the 


instant proceedings thet the Circuit court suit is st411 pending and 
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that 1% ie baned om the former silleged avard of Muy le, 1924. 
The third avere “that gaid alleged arbitrators, having mace said 
alleged awnrd om crid Moy léth, 1924, under esid eubmission they 
are functus officios. und without any power to proceed further under 
aaid submineion.” The fourth avers “that any finding mow mace by 
genic alleged arbitration, even 1f otherwiee hegel, is void because 
the same was procurea by fraud.” the fifth avers thst two of the 
alleged arbitraters have, om many occasions when said cause, in the 
Cirewilt court, was on trial cali, been im conaultstion with plaintiff. 
The sixth averse that even if the alleged agaré were otherviag legal, 
the alleges: finding of the arbitrators was a partisan finding. Tre 
seventh avers that ane of the defenses presented te the suit in the 
Cireuit court was that the alleged award of the arbitrators, of 1924, 
Was obtained by fraud. The cighth avers taat the alleged arbitrators 
41d not henar any svidenoe of the defendant mer any of his witnesses, 
and that the alleged hexring wag purely an ex parte affeir. The ninth 
avers that the aliegec hearing upon which the imatamt alleged avard is 
based wos mace without consultation with or canyent of the defendant. 
The eleventh avers “that a Gelny of setion (even if in other respects 
the conduct of the alleged arbitraters was legal) from ipril ll, 1924, 
te January 30, 1929, is unrensonable, and without any juriediction, 
anc void any alleged powers claimed to hove been conferred by the sube 
miseion.® The twelfth avers thet the court is without juriediction 
te hear and determine the instant cause for the vr enzon that an action 
for the same identicn] claim was still pending in the Cireuit court. 
it appeare thet the defendant never egreed or consented 
te the second alleged arbitration hearing and that he never attended 
any of the meetings held by the mlleged arvitratore during the nearing 
im 1929. Counsel for the plaintiff testified that the papers signed 
by the alleged arbitrators in January, 1929, and which were filed by 


the plaintiff ac his pleadings in the instant ease, were drafted by 
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60 
the counsel for the plaintiff. The claim of the plaintiff in the 
instant case is based upon the slleged award of 1929. From the 
three instruments filec by him as his pleadings it clearly appears 
that the arbitraters and the plaintiff, through hie counsel, seught 
to justify the alleged award of 1929 upon the ground that the award 
of 1924 was “absolutely pull and yoid." Ome of the defenses inter- 
posed by the defendant to the suit im the Circuit court was that the 
award of 1924 wane void beeause it was ebtained by fraud. The defend 
ant in the instant proceedinge inuwists that the award of 1924 was 
void because it was obtained by fraud. The suit in the Cireudt 
court, which was base¢ upon the award of 1944, was volunterily dige 
missed by the plaintiff. "hen the erbitrators uace the eward of 
1924 their powers under the contract for arbitration expired and the) 
could not be revived without the consent of the parties. (See Smith 
Ne Omith, 22 Ill. 56, 59) Fitsgerald v. Fitzgerald, 3 Ky. Nep.» (1 
Hardin) 227.) In the instant ense the defendant did mot consent 
to the alleged arbitration proceedings held in 1929 and he tock no 
part in the same. It clenrly eppeara from the record that the plain 
tiff finally coneludedé to abandon the proceedings in the “ireuit cour 
ané to treat the award of 1924 as “ntbaolutely wall and void,” and, 
without the consent or approval of the defendant, he cnused the 
arbitrators to hole the alleged arbitration procevdings of 1929. 
The trial court rightfully held that the award of 1929 wae net bindin, 
upon the defendant. 

The plaintiff contends that “the arbitrators were in 
reality appraisers, and so were not vound by ali the formalities 
set forth in the statute on arbitrations and awards." This con- 
tention is pleinly an afterthought. As the defendant states, 
“the claim that the arbitrators were not arbitrators but were in 


Treslity appraisers, appeers here for the firet time. It nowhere 


appeare in the pleadings or in the record in thie case, nor can 
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it arise by implication from them or onything thet tranepireé in 

the case. The wore appraiser cannet be found in the recerd from 
cover te cover." The contrect of submission recites “that a 

Gispute had ariven between the purtiecs in connection with and 

arising out of their relation ari compensntion to be padé P. F. 
Cunningham, contractor, in connection therewith; and wherens, the 
parties te said contract recite that they had sgreet poth in their 
contract and independently thereof, to submit 211 controversi¢s and 
differences between them to arbitration, said arbitration te be made 
under the terns of their contract, =nd under the provisions of the 
Statutes of the State of Illinois geverning arbitrations und swardes 
* * *# the Soard of Arbitration shall proces? im every respect with 
promptress and dispatch, and ite awerd or awards shell be im all 
Pespeets final, vinding and cenelusive upon the varties hereto, 

Seid Board shall have #11 of the powere and authority conferred upon 
arbitrators by the statutern of thie state. * © * The award or swards 
of the Soerd shall be in writing, and shell, unlese promptly complied 
with, be filed in the Superior Court ef “ook County, any cheneellor 
of which court ic hereby nominated to enforce the terme of seid award 
secoréing to the statute in such case mace and provided.” The instant 
contention of the plaintiff ie without the elightest merit. 

The plaintiff also contends that “the firet award was not 
irregular." ve find it difficult to determine, from plaintiff's 
brief, his purpose in making thie contention. it iz clearly an 
afterthought. in the trial court the plaintiff elaimed relief 
under the erbitration award of 192% upon the theory thet the award 
of 1924 was “absolutely null and void." There is no awcignment of 
errer to werrant the instant contention. In the assignment ef errors 


the plaintiff complains that the court erred in not finding that the 
1929 award “set forth in appellant's petition ene valid and binding 
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upen appellant and appeliee,” anc in not entering judgment for 


the amount of that award. The instant contention is without 


the slightest merit. 
The judgment of the Superler court ef Cook county 


ise aliirmede 
AFFIGHSD. 


Gridley, Fs Jey and Kerner, Js, concure 
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ARTHUR B. KRIGHT, CLIVER ANDERSOR, h 
CHICAGO TITLE AND TRUST COMPANY, ) 
a Corporation, a@ Trustee, et al., ) oe | ere 
Plaintiffs in Srror. ) kd hReothe WWE 


BR, JUSTICE SCANLAN DELIVERED THS OPINION OF THE COURT, 


The defendant in error, Charles A. Hohmeier Lumber 
Co., a corporation, filed ite bill of complaint to fereclose a 
mechanic's lien on certain property in the city of Ciicage for a 
balance claimed to be due it for furnishing the materiai for the 
construction of buildings located thereon. The cause was referred 
to a master, who took proof and reverted, recommending the fore- 
Closure of the lien in favor of defendant in error Ter the sux of 
$6,550, with interest. Objections to the report were overruled 
and were ordered to atand as exceptions. (nm e hearing the 
ehancellior confirmed the report of the mawter, and entered a 
decree in favor of defendant in error and ordered the sale of 
the property on default of payment of the claim. This writ of 
error is sued out to review that decree. 

The sole contention of the plaintiffs in error is that 
“there was no cause of action alleged in any bili of complaint 
filed within the four months’ period prescribed by the statute.” 

Oliver Anderson was a general contractor employed by 
Arthur 8. Enight, one of the plaintiffs in error, to de the 
carpenter work, etc., upon the ouildings in question. Anderson 
made a subcontract with the defendant in errer to furnish necessary 
millwork for the two buildings for the eum of $19,000. That it 
furnished the millwork and made the last delivery of material on 
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November 27, 1928, is not disputed, mor do the piaintiifs in error 
dispute the fact that there was a balance due the defendant in errer 
of $6,550 under the terms of the contract between Anderson and the 
é@eferdant in error. On Mareh 26, 1929, the defendant in error 
filed its original bill of complaint. Gertieral denurreres were 
filed te the same by the plaintiffs in error Arthur i, Anight 
and Chicago Title and Trust Company, Trustee. On way 20, 1929, 
the chancellor sustained the general dewurrers and the defendant 
in error asked leave to file ite amended bili within ten days, 
Thereupon the chancellor entered an order sustaining the general 
demurrer and that the defendant in error “be given ten daye from 
the date hereof to file its Amended Bill of Complaint.” On Kay 
28, 1929, the defendant in error filed “ite Amendment to the 2412 
of Complaint heretofore filed herein, pursuant to the order of 
Court entered on the 20th day of May, A. D. 1929." This amend- 
ment was filed without leave of court and the plaintiffe in error 
therefore disregarded it, which they had a right te do under the 
practice. (See Jonnaon v, Wright, 271 Ill. App. 6, 9, and cases 
cited therein.) However, on June 8, 1929, the parties stipulated 
that the defendant in error te given leave to file its amended 
bill of comphaint instanter, ané that plaintiffe in error be given 
leave to plead, answer or denur within ten days “without prejudice 
to the rights of the parties." On the same date the chancelicr, 
pursuant te the stipulation, entered an order aliowing the defendant 
in error to file its amended bill of complaint, inestanter, and the 
Plaintiffs in error to plead, answer or demur to the same within 
ten days. The amended bill was filed on that date. 

Both parties agree that final payment was due the de- 
fendant in error Novesbher 27, 1928. Section 33 of the Mechanice' 
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Liens act provides: “Limitation as to suit of sub-contractors to 
enforee lien.) Petition shall be filed or suit commenced to en- 
force the lien created by sections twenty-one (21) and twenty-two 
(22) of this act within four months after the time that the final 
payment is due the sub-contractor, laborer er purty furnishing 
material." It is unnecéesnary to cite authorities to the effect 

that a general dewurrer is in bar of the relief! sought, and it 
proceeds upon the ground that, adwitting the facts stated ln the 
bill to be true, the complainant is not entitled to the relief he 
seeks, It is founded upon seme ocint of law going te the absolute 
denial of the relief sought. The plaintiffs in error contend 

that when their general demurrere to the original bill were sua- 
tained, the defendant in arror did not elect te stand by its bill 
and that it asked leave to file a emended bill, that it thereafter 
filed an amended bill and that it thereby abandoned its original 
bill of complaint and is therefore in ne position te question the 
Tuling of the chancellor upon the general dewurrere or to contend 
in this court that the original bill etated a good cause of action, 
That there is merit in this contention, see Gubberd v, Nat, Stamping 
& Bleetric Works, 13 Ill. App. 235, 236; Bennett v, Union Central 
Life Ins, Co., 203 Ill. 439, 444; Smith v. Smith, 169 Ill. 623, G24. 
However, an inspection of the original bili shows that the action 
of the chancellor in sustaining the general demurrers was warranted, 
ae a reading of the bill fails to show the service ef a notice in 
accordance with the statute. Under the rule laid down in North 
Side Sash & Door Co. v. Hecht, 2965 111. Sl, the instant suit was 
mot begun until the amended bill was filed on June &, and as both 
parties agree that the last delivery of material was made on 
November 27, 1925, and that final payment was due the defendant 

in error on that date, it follows that the defendant in error 
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failed te bring suit within the four months’ period required by 
the statute and was not entitled to have a lien on the property 

in question. (See also 59th St. Lumber Uo. v. jimery, 237 I11. 
App. 416.) North Side Sash & Door Co. v. Hecht, supra, alse 
holds that section 12 of the Mechanios' Liensact, authorising cer- 
tain amendments, “is merely declaratory of the right te amend, 
already permissible under the chancery practice in this State, and 
the rule that prevaile in chancery practice would determine the 
time such amendmente take effect. The seotion dees net purport to 
authorize an amendment that ehall be effective from the beginning 
of the original suit.” A recent amendment te section 39 of our 
Practice act became in force July 1, 1929 (Laws 1920, p. 878; 
Cahill's St. 1929, ch. 110, p. 2021). ‘This amendment reads as 
follows: “Any amendment to any pleading shall be held to relate 
back to the date of filing the original pleading so amended, and 
the cause of action or defense set up in the axended pleading 
shall not be barred by laches, or lapse of time under any statute 
prescribing or limiting the time within whieh om action may be 
brought or right asserted, if the time preseribed or limited had 
net expired when the original pleading wae filed, and if it ehall 
appear from the original and amended pleading that the cause of 
action asserted, or the defense interposed in the amended pleading 
grew out of the same transaction or oceurrence, and is substantially 
the same as set up in the original pleading, even though the original 
Pleading was defective in that it failed to allege the performance 
of some act or the existence of some fact, or some other matter or 
matters, which are necessary conditions precedent to the right of 
Fecovery or defense asserted when such conditions precedent have 
been in fact performed.” If this amendment were intended to apply 


to a mechanic's lien case it would not sid the defendant in error 
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for the reason that the act was not in force until July 1, 199, 
and we have held (Hanley v, Waters, 255 Lil. App. 239) that the 
amendment cannot be given a retrospective effect. The Supreme 
court refused a certiorari in that case, in Zister v. Pollack, 
262 Ill. App. 170, the first division of this court construed this 
amendment. It appeared in that case that the deceased died on 
February 24, 1929, a6 a result ef injuries sustained on Vebruary 
16, 1999. Am action for wrongful death was comuenced on February 
21, 1930, and the original declaration was filed April 10, 1930. 
The action was one in which suit must be brought within one year 
from the death of deceased, and before the expiration of the year, 
vis., on July 1, 1929, the amendment to section 59 went into effect. 
On June 25, 1930, plaintiff, by leave of court, filed her anended 
declaration. To this amended declaration the defendants pleaded, 
inter alia, “that the cause of action set up in the amended decla- 
ration did not accrue within one year after the death of Anthony 
KR, Zister,” and the first division of this court held that the 
amendment to the declaration was authorized by the asendment of 
section 39 and that therefore plaintiff's right te maintain her 
action was not barred. The decision in that case, in any event, 
Gannot sid the defendant in error. The defendant in error argues 
that it “did file something" on May 28, 1929, amd that whether ite 
Pleading of that date be considered ae an amonded bili ef complaint 
or am amendment to the bill of complaint, it should be considered 
in passing upon the instant question. It ie a sufficient answer 
to this argument te say that if that “pleading” were considered it 
would avail the defendant in errer nothing, Yor the reason that it 
was filed more than four months after November 27, 1928. 

in the inetant case the defendant in error delivered 


the material under ite contract with Anderson and this material 
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went inte the buildings in question, and it is not disputed that 
there is due it under its contract with Anderson the sum of 
$6,550, with interest. It furtuer appears frem the preef that 
the land in question wae registered under the Torrens act and 
that in apt time the defendant in orrer riled in the office of 
the registrar of Cook county a subcontractor's notice of machanie's 
lien, in accordance with the statute, and on the same date it riled 
in the office of the clerk of the Cirguit court of Cook county ite 
statement of claim for mechanic's lien upon the said premises, and 
en Bay 21, 1922, it filed tn the office of the registrar of titler 
@ iis pendeng notice of the filing of its bill te foreclose, Under 
the facts of the case, if m good bili te fereclose had been filed 
in apt time, the defendant in error would have been entitled to 
its lien. While we cannot help but regret that tue defendant in 
error has lost its right to a lien, we must, nevertheless, follow 
the law spplicable to the facts ef the case, 

The decree of the Circuit seurt of Cook county is 
Feversed and the cause ie remanded with directions to the chancellor 
to dismiss the complainant's bill for want of equity. 

REVERSED ABD REMANDED WITH DIKUCTIONS. 


Gridley, ?. 3,, and Kerner, J., concur, 
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SANITARY SCALE COMPANY / f) 
a corporation, f é ) 
Appellant, ~% 
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Ve 
COURT OF GHICAGO. 
ADOLPH RYSER and JOHN bok 
and MARY ROE, - 
Appellees. WwW fs dette Uw 6 


MR. JUSTICE SCARLAW DELIVERED THE OPINION OF THE couRT. 


On July 22, 1930, Sanitary Seale Company, a corporation, 
plaintiff, sued Adolph Ryser and John Doe and liary Roe, defendants, 
in a replevin action. There was s trial before the court and the 
right of property was found in the ¢efendant Adolph Ryser. The 
usual judgment was ehtered upon the finding and the plaintiff has 


appealed. 
The facts in the case are not disputed. On July 11, 1929, 


the plaintiff and one Carl Swanson entered into a written contract 


which contained (inter alia) the following provisions! 


"Please ship by freight, _ expresa or deliver to 
Carl Swanson, 5146 N. Clark Str. Chicago, Ill. Fs 0. Be Belvidere, 
Ill., two Sanitary Seales as described above, which I hereby order 
delivered to me (or us) under the following terms and conditions: 
Five Hundred Seventy Dollars ({570.) to be paid in cash, less dis- 
counts, if omy, as indicated here below, to you at your office in 
Belvidere, Ill. 


1. Tetal dmount ereeeee eee eee eee ereereeneeeereeneeneaned $570 
2. Less allowance for computing sOalE cossaeeseeve 


3. Balance to be paid OOOH ETHER H EOE EEETE HEHE HEOD 
4. Cash with contract sunessddosbesbabeeseetsseses age 
5. Leaving a net balance OF cocsecccesesensseceseos HO 


to be in aceewawebnencoeeeesecesecsceseesseseoo thn monthly 
inst te Of sccsccccecccceseessdolinrs ($28.84) each. Yirest 


installment due July 15th, 1929. : 


1. It is agreed that the title to said lensed goods, and 
te any goods delivered to me as replacement therefor, shall remain 
in you as lessor. Prompt payment of all instaliments being s con- 
dition of this lease I hereby, agree that in all esses when any 

remains due and unpaid for 30 days after the date of its 


maturity, to pay you the sum of one dollar per month on each overdue 
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installment until paid, in setisfaction of your liquidated damages 
suffered by reseon of my Gefaulte In ense of default by me as 
lessee in the payment of any installment of said rental or of any 
notes taken therefor, or should I wrongfully refuse to aecept eaid 
leased goods, then upon the happening of any of said contingencien, 
the whole of the unpaic portion or instalimenta of seid rental shall, 
et your option and without notice to me, iumediately become due and 
payable, anc you may, if you so elect, re-take said leased goods ag 
and for your own property with or without legal process and without 
any previous cemanc therefor an¢ retain as your liquidated damages 
by reason of my default all rental payments previously made by me» 
All reasonable attorney fees paid or imcurred by you in enforeing any 
termes of this content to be paid by me. 


2» It ig agreed that if anc when I shall have complied 

with all the conditions which I have aseumed herein and shall have 

id when due and payable ali the rentals herein stated, I shall 

m have the right to purchase said leased goods, upon the further 
payment of one dollar to you, whereupon you will execute and deliver 
to me or to my legsl representatives or assigns a valid 3411 of Usle 
vesting title to said leased goods in me; ond I agrew that no wvi- 
Gence of my title, if any, shell be yalic, except the evidence of 
such bill of salee : 


3. It is agreed thet, upon condition that I duly perform 
ell of my promises herein mace, you «ill gusrante: anid goods to be 
of first clase material and workuansahip, and thet for the entire 
period of this lease, and in the tvent of a exle to me of anid leaned 
ened for a period of two years from the date of shipment or 

@livery to me, you will make good defective mechanical parte free of 
charge, provided such parte be returned to you at felvidere, accom - 
panied by claim fer replacement or repaira under this guaranty, stating 
the grounds thereforg carriage charge soth ways to be paid by me. This 
guaranty is understood not to cover damage by ordinary wear and tear 

or by negleet or improper use of handling. 


4e It gee that the less, injury or destruction of 
said leased goode shall not operate in any manner to relesee me 
from the rental payments provided herein, It is agreed, as the 
@ssence of thia contract, that this controct shell be construed as 
@ lease and not of a conditional ssle. Thies centroct of lense is 
Mot subject to cencelisation by me; ané no goon are sent on trial. 
Ll also agree to pay promptly when due, ali taxes or other public 
Charges that may be legally asceased upon the eaid property. 1 

heave read and understood the above contract of which I have receiwd 
@ duplicate. The seceptance of this contract by the leaser shall be 
evidenced by the shipment or delivery of the leased goods." 


Swanson defaulted in the payment of the monthly instalimente due 
thereunder, and he owed the plinsinmtiff, at the time of the trial, 
$184.80. om April 28, 1950, the defendant Pyser obtained a judguent 
by confession against ‘wanson in the Municipal Court of Shicego, and 
subsequently, om June 25, 1930, through a balliff's sale, “yser 
purchased all of the goods and chattele of “wanson, which included 
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property sold under the contract end which wus afterwards replevied 
from Ryser in the inetant suit. The plaintisf proved thet prior te 
the commencement of this sction it made © demand upon the ¢efondant 
Ryser te turn over and deliver posceseion of the goods and chattels 
mentioned in the contract and which hyser ked recelved throwch the 
Balliff's sale, which demand wae refused sy fyaer. The defendant 
i 





introduced s certified copy of a judgment in the cave of & 


Seale Company, a corporation, v. owatison, entered June 6, 1930, from 
which it appears that the plaintiff! obtained judgment therein againet 





Swanson fer the balanee due and owing to it under the terme of the 
contract in question. The plaintiff then provec that no part of this 
judgment had been paid to it, mor had the property dewcribed in the 


contract been received by it from “wanson. 4% the conclusion of the 


. @vidence plaintiff moved the trial court to find the iseues for the 


Plaintiff and the right te possescion of the property veplevied in the 
Plaintiff, which motion the court overruled. The court thereupon 
found the right of preperty in the defendant Syecr and entered the 
judgment from which the plaintiff has appesled. 

Beth parties argue thet the controct vbetween the pleintiffr 
and Swanson is a conditional sales contract. The defentiant states 
that “the sole question involved in thie ense ia whether or not the 
Plaintiff, vy instituting suit againnt Carl “wanson and subsequently 
Obtaining a judgment, did or did not constitute an election of remedies 
which barred the pluintiff from recovering the property invelved in 
this case by the action of replevin.” ‘The plaintiff contends that 
this question aust be determined in the light of the fact that no part 
Of the plaintiff's jucgment ageinst Swanson wae eatisfied. It is 
Concedied thet the ruling of the trial court was besed upon the 
Qssumption thet the recovery of the judgment by the plaintiff? 

Qgainst Swansen, even though the judgment wae wholly unsatisfied, 
Operated to veet title in the chattels in “wenson. 
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The position ef the plaintiff is thet under the contract 
betweem it and Swanson it “hed the right te take Jaégment ageinet 
Carl Swanson, ané thereafter, judgment being unsetisfied, te retake 
the gooce in ¢ofault of payment, the two remedies being cumulative 
ané not inconsistent." The position of the éefenéont Byser is that 
when the pleintiff tock judgment agsinst Gwanron it “made an eLeetion 
of invonziretent and alternative remedies and could not subsequently 
successfully maintain a replevin ection againet the defendant who is 
& purekseer st a beiliff'e eele of the goods of tho sada Sarl “wanson 3 
thet upon obtaining a judgment in the cuit ageing’ Carl Swenson, the 
Plaintiff made on election and title passed te Gwangon.* The question 
we are called upon to determine was prawed upon by the United States 
Cireuit Court of Appeals, 7th Circuit, Illinois, in the case of in_re_ 
Steiners Improves bye forkes ine. - wekey vy. Troy Laundry Haghinery Cov 
44 Fed. (2¢) 557, end the decision therein sustains the contention of 
the plaintirr. 

In the instant ease, the undisputed evidence shows that the 





defendent Ryser was a judgment erediter of Swanson and not an innocent 
Purchaser for value, and that “waneen remained in possession of the 
Chattels cevered by the contract until thuy weve weizged by the bailiff 
@2 anexecution issued under the judgment cbtaimed by Syser against 
Swanson. 

in this state, prior to the adeption of the Uniferm dales 
Act, # contract, by which personal property wae sold and delivered te 
the buyer, but title reserved in the sellex until the purchase price 
was paid, wes binding between the parties, but it did not bine execution 
Creditors nor bene. fide purchasers from the purehsser. “The Uniform 
Sales Act, Cohill's St. chs 12le, par. 4 et seg-, change? the rule in 
this state as to conditional sales contracts. By section 20 of this 
@ct, “ahili's St. eh. lgla, pars 23, such contracts are authorised." 


UWitznon x. tard, 254 111. App. 505, 509 
, > e) Under the Uniform Sales 
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act, which recognizes the validity of a conditional sale with 
reservation of title in the seller, where there is no basin for an 
estoppel, mo title can be passed by the buyer of goods under such 
a contract though he has possession of the goods and the purchaser 
from hin has no notice of the reservation. (The Jherer-Gillett Co. 
Ee Long, 515 tile 452. See also Graver Sortiett Nash Coe ve Krang, 
239 Ill. Appe 522; Silverthorne v» Shapman, 259 Ill. Apps 289; In re_ 
Steiners Improved bye Korku, ine. - lekey vy. Troy Laundry Machinery os, 
gupra:) Im the instant ease the plaintiff did nothing which might 
be construed to constitute an estoppel and therefore the provision in 
section 23 in reference to exztoppel ig not applicable to thie case. The 
defendant iyser was not injured by any act or failure to act on the 
part of the plaintiff. 

Under the undisputed facte of this cage the right of 
possession of the property seised under the writ of repleyin is in 
the plaintiff. The judgment of the Municipal Court of Chicage will 
therefore be reversed with a finding of fact end judgment for the 
Plaintiff is entered in this court, the Isntter having retained the 


property replevied. 


REVERGHE FITH A FINDING OF FACT 
ABD JULGMENT HERE. 


Gridley, P. Je, amd Kerner, J+, conoure 


PIRDING OF PACT. 
We find, as an ultimate fact in this case, that the right 
@f powseasion of the property seized under the «rit of replevin is 
in the plaintiff. 
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JOSEPH HAARS, a Miner, by JOU TPH 
H. KING, his next friend, 
Defendant im Srror, 
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WHITS CITY AMUSEMENT COMPANY, a 2 
Corporation, ey 
Plaintiff in Error. >» Ves é 


Mio JUGTICS SCANLAW DELIVERED THE OF INICH OF Tis COURT 


Joseph Haare, a minor, by Joseph H. King, hie next friend, 
gue¢ “hite “ity <musement Company, & corporntion, in an action in 
tert, to recover damages for personal injuries suatained by him on 
the night of “eptember 3, 1929, while ricing se a passenger on an 
amusement device known as “The Pep,* in a public park operated by 
the defendant in the city of Shiceago. There was a trial before the 
court, with a jury, and a verdict was returned in favor of the olain- 
tiff in the ews of $16,000. Judgment wen entered om the verdict 
and the cefendant hae sued out this writ of errors 

The case wac submitted to the jury upon the firet count © 
of the declaration, which alleges, inter aliges that the dufendant 
Was operating on amusement park and therein eperatec a certain ride 
@Called “The Pep," on which passengers were carried fer hire, and 
that the écfendeant was then ant there a common carrier of passengers 
fer hire and reward, and that it wae them and there the cuty of the 
defendant to exercise the highest degree of care consistent “with ) 
the practical operstion of their ride and mode of conveyonece adopted 
fer the safety of ite passengers." The count then ¢escribes the 
Construction and mode of operating the ride. It alleges, furthers 
that on September 2, 1929, the plaintiff entered the ride, paid his 


fare and entered one of the ears of the ride and “that as soon as he 
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entered the car and while he wae in the act of becoming seated 

and adjusting simeclf comfortably in the seat on a side of the 

Gar oppoeite to the platform and adjacent te the guide board 
aforesaid and before the plaintiff hed gotten hie feet into the 
place in said car provided for passengere' feet, the defendant 

by its servants and agents then and there suffered and permitted 

and carelessly and negligently ceused the said care and train to 
start with a violent jerk in a forward direction snd as a direct 

and proximate result of which the pisintiff's right foot became 
Caught between the outer ecge of enid car and the guide board along- 
side of said car and he was dregaed by the motion of said train with 
his foot between the side of the car ond the guide beard «foresaid 
for a distance of over a thousand fet at a high rate of apeed and as 
@ direct and proximate result thereof hie feot was torn, crushed, 
lacerated, broken, wounded and crippled,” eto. The count alec alleges 
that the plaintiff was in the exercine of ordinary care for hie own 
safety at and before the time of the accicent, The defendant filed 
& plea of the general issue. 

The bill of exeeptions shows that at the time of the hearing 
of the motion for a new trial the sele ground urged by the defendant 
in support of the motion was "that the verdict wae not supported by 
@& preponderance of the evidence." The plaintiff etrenuoucly insists 
that the defendant is therefore in no position to urge, in this court, 
other alleged errors coumitted by the trial court. 4a the defendant 
Was representec by an able attorney who has had yerores of experience in 
the trial of personal injury eases, it ie evident that the conten- 
tion of the plaintiff raises a question of great importanee to the 
Dench and litigants. We think there is merit in the contention, 
Dut as we find no merit in the four contentions raised by the defend- 
ant in this court, it is umnecensary for us to pass upon the plain- 


Sift's contention. 


, 4 



























hetese guimood toe don att wh naw od ofhdw hme tao oufe sonata | 
odd to bbc 2 ae geen et al yidsi te tems thomak« aie wi 
bined wbive vet OF deeosh he hue ane ttelg od? of ot eng 

ed? otat toot ald astieg aed thivniale ‘aaa exerted seal bs ay | 
dmstaeron edt ,t0e% “asepnneneg or dehledey Sau Alan WhS hg 
beditonsy has Avewttwa oxadd dae nod? edoege bun etwavree aah ee 
od miaxd bre a1se tan odd Swannd uUtasgifygen bas ylesetetae) i ’ 
dooulh « aa dus mobdoot’s brewset 2b atvel enefeby 6 dtlw Saad . 
ageced geok dduie os Ptidvwtatq ed? dolidw to sisaet mig aS 
~gaofle bracd obkug sd? Sus tao baw te ogbe t0dse ould neowded j 
Mdiw mist? Sine 2e mobdom wd, ye PANEER: A, Ae TG DENS seal 
dineenot: Stead ohluy etd ben cay ody To ohh. ode mpowted, a 
om Ste beoqe 26 ster dyit m 3e dem busevedt.o seve spare: st 
gberewes pated sow tos? ata Loeted? Slusex otemtnete, Pig, doethh ! 
aopeiis eeia dngvoe aft soce "yobalqgelito boa bobawew eaatord .dbeteines k 
ewe eish 19h otes yreeloco Te setovane edd of aew Bitteledy sete de uid 
peLlt snavaeted wT guehioos. ott to guid off vaoled. me, te tele 
pS eee 4 saungk Laveney, ed To, #8 
gairaed off Yo mid. acs do dogd. evode, euoliqeoxn, to Lid. mes. word 
| dmnimoted Ott ys pagmw bawyTe ofen old Labs nvananane 
wt bedzeqqas fon om Sokovew sed Cane” saw med lam ocd. te, doegqam atl 
eéuieni vinsounetis Lidinieig e&T “«bomebhee,.oms Yo, e Hi 4, OR 
studs alad at ,egty a0 molélweq en ad enetenedt! af tnadmeked amet o : 
| Phat te oid wh ptemea Latee alt qo deatdames, Onetnts OOBALAD | 
ak epavitoyxs to ataee bad acct odw yentedia efda na yt. 
. enedaoa seid dete ersbhye a2 #4 «asees Matial Lanoaroeg 3 
eit of Pomadtoqe? deoxy to metesty a eestor Mhiatede wd Ro 
ettolvavdmes afd wi divom af otodt Amid ow) > sadmaghths a ’ 
~hutetem off YS onatet anotdnedmo tek afd ah thaw om abt, | ’ , 


I dl dean is Obst Ch ke week whe te eee 


The defendant, im its statement of the case, states, that 
“the principle point upon which the defendant relies for a revergal 
ist “The verdict for the plaintiff in t & onge is manifestly againgt — 
the overwhelming weight of the evidence." Sut four errers are 


assigned in the brief, vizs “I. The trial court should have directed 








@ verdict for the defendant. II. “here an accidenrt can be acccunted 
for as resdily om the hypothesis of pure accident and absence of 
megligence ss upon the ground of negligence, and where nothing is done 
out of the usual course of business, unless that course itself is 
improper, negligence enanncot be presumed. Ili. The court erred in 
permitting Dr. “ydney “+ Greenspahn, expert, whe was called on behalf 
of the plaintiff to exemine him for the sole purpose of testifying, 
to express an opinion that the plaintiff eos permanently injured as 
@ result of the accident in queetion. IV. ‘he court erred in ree 
fusing to inetruet the jury in regard to the illumination or lighting 
furnished by the “hite City ‘musement Company.” The defendant's 
“argument*® takes up only these four points. Meither in its brief 
Mer argument has the defendant made the point that the verdict is 
Wanifestly against the overwhelming weight of she evidence. “hile 

it thus appesare thet the defnmndant thereby abandoned this point, 
mevertheless, we have seen fit to consider 1t as still in the case, 
and after a careful examination of the evidence we are antiefied 

that there is no merit in it. 

Counsel for the defendant hae burdened this court with many 
pages of argument devoted to subjects entirely irrelevant to the 
Simple iscue involved in this care. Much epsce ia devoted to showing 
that there was no defect in the construction, maintenance or mechanical 
Operation of the ride and that the cars were in geod working condition 
the might of the accident. Neither in his declaration nor his brief 
hes the plaintiff mode eny claim that there was any defect in the 
Comstruction, maintenance or mechanical operetion of the ride in 
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question. Woreover, the court instructed the jury that there was 

no evidence in the case to justify them in finding thet the ride 

was negligently or unskilfully constructed or was defective in any 
way. The defendant severta thet to make out a ease the plaintiff 
was compellec to rely upon the doctrine of res ipsa Joquitur and it 
then proceeds to argue that doctrine at length. either in the 
Geclaretion nor in the evicence dees the plaintif! rely upen that 
Goctrine. Other irrelevant questions are argued by the defendant. 
The defendant concedes, az it muct, thet it was a common carrier of 
passengers for hire, and «ac required to exercise the highest degree 
ef care consistent with the practices] operntion of the ride and the 
mode of conveyance used for the safety of ite passengers. (O'Callaghan 
Yo Delilwood Park Co.» 242 Illes 3363 Arndt ve. Niveryiew Park Coe, 259 
Till. Apps 210, 219.) Im O'Callaghan v, Deliwood Park Go. the court 
approved tvo instructions given to the jury at the request of plain- 
tiff, “holding, in effect, that it was the duty ef the sppeliant, in 
Operating the scenic railway, to exerciae the highest degree cf care 
and caution for the eafety of ite passengere and to do all that human 
foresight and vigilance could reesonably do, consistent with the mode 
of conveyance and the practical operation of the railway, to prevent 
accidents to passengera while riding on tte care.” In the instant 
@ase the trial court instructed the jury, at the request of the 
Gefendant, that it was a common carrier and thet it owed “to a 
PSesenger upon one of its cars the duty ef exercising the highest 
@egree of care rensonably consistent with the charrcter and mode of 
conveyance and the prectical operation of its cars and the conduct of 
its business to carry safely the passengers on his or her ride on said 
amusement cevice.” The defendant, in ite brief, thus ¢ eacrives 

the ride in question: “Defendant in this cns@, opernted as one 

of the amusement devices in the park, a ride known as “The Pep.” 
‘Thie ride has been in continuous operation during the summer months 
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for the pact eight years. It carries om the average of about 
630,000 people im a season. Luring the season of 1929 it carried 
approximately a half a million people. it is a short, snappy ride, 
Ciroular in form and with dips im it. fhe total distanee areund 

the ride from start to finish is about a half s mile and the ride ig 
operated om the principle of gravity. The care are sterted on a 
Level place and by meame of a cog ¢hain are pulled up to the tep of 
the incline, higher than any cther part of the ride. After they 
Teach the top of the incline they operate from that point on by 
gravity. They travel in a circular route witn dips and finally come 
Back to the receiving platform. ‘The purpowe of the ride is to give 
the passengers 4 thrill sueh as is preduced by sharp descents, dips 
and turns, and the sensstion produced by the deseent of the eara at 
high speed under the force of gravity. * * * The oars after going 
all the way around the ride come sack oy meane of a circular track 

te the unloading platform vhich is just about 20 feet back of the 
loading platform. As the passengers unload, the cers are then run 
onto the losding platform. ** * From the point where the cars 
are loaded, that is, from the end of the braking device which holds 
the cars in position while they ave being londed, to the foot of 

the incline where the cog chain is end where these ateci side rails 
er flanges are, ia exsectly 26 feet. “ach car is about 9 feet long. 
The whole trein about 18 feet long. * * * After the care are loaded 
the man releases the brake handle and goes to the car and gives it 
@ little push; there is a slight incline there down which the ear 
Slewly coasts until it reaches the foot of the imcline. It then 
@atches on the cog chain which pulls it up the imeline. * * * The 
@ar then travele about 180 feet frow the bottom of the incline to 
the top of the incline.“ The accident in question occurred at night 
but the evicence of doth sides shéve that the premisee were well 


“Lighted. There was a carnival im progress at Yhite City at the time 
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and there wae a large crowd on the londing platform of the ride 
at and before the time of the accident. As one of the witnesses 
testified: “There was an avful bis crowd thet night." 0, 0. 


Tuttle, a witness for the defendant, was the starter ef the care 
The following sare excerpts from his tewtimony: “4. This particular 





Bight you were losding paesengere at the time of thie oeeurrence, or 
just before, you were loading those care just as fast ae you could 
put ome in there, load it and send the cars out) You had people 
waiting ali the time, didm't you? A. Yess, sire |. Aw quick as 
people got in ome car, you started it? Ae Not until the other car 
get ever the chain. %.- “Rat wes that? A. Until the other cars 
got up the incline. ¢- Just as fast asthe ether car wae on the 
fmeline - you ssid it would take one-quarter minute’ 4. Yes, sire 
Qe It takes about thet long for 4 ear to load, doean't It? Ac 
It would take longer than that to losd and get them to the chain. 
Qe Any ear that had gone before the next ons came in sould be on 
the incline before you started up? 4+ Wowt of the time we had 
te hold the cers until the other ear got to the top. G+ ‘Ana 
matter of fact, juat as quick as the ears came in, people rushed in 
pell mell? 4+ Yes, sire &%. Amé gut the care went? As Yes 
sir. G+ Ae they came in, they didn't come in in any order in which 
to get into the car? ‘i+ Mo, sir. {+ ‘Aw the crowd got in there, 
it «se a question of who got in there first? A+» Yeu, sire" The 
plaintiff, eichteen years old, and two other boys, about the same 
age, were together. They paid their faree and entered the loading 
Platform. Plaintiff, in the lead, stepped into the front of the 
second car of the train. The two other boys tried to get in the same 
@ar but so many of the crowd “seranbied" in ahead of them that they 
were unable to do so. A tall, slim man got in the seat on which 
Plaintiff intended to sit. This wan “sprawled” his legs on the seat 


and before the plaintiff could cest himself the trein was atarted, 
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and while the plaintiff wae im a half standing and half sitting 
—poeition the cog chain caught the car and the plaintiff wee thrown, 
His feet "flew up” and one of them came down outeide of the ear and 
Wae cnught between the car sné o guide board, and he was severely 
dujured. He kept “*hollering* for help, but neither the nan that 
started the care nor any other employee of the defendant heard him, 
ané all of the employees who testified atated that they did not knew 
anyone was injured until they saw a lot of blood in the car when the 
ride was finished and the car had been unloaded. (i haw been stated, 
it is 130 feet from the bottom te the tep of the incline, and from 
éefendant's exhibit 3 it clearly appears that when the front car 

) renches the cog at the commencement of the incline it sudcenly ascends 
at a very sharp angle, and it ia perfectly epparent that any passenger 
on a car who wes not seated would be thrown. The plaintiff's evieg | 
dence was to the effect thet the train in queetionwse losadec with 
the front end of the firat car “about five, six or seven feet" from 
the foot of the incline. The defendant's evidence is to the effect 
thet from the place where the cars are lunded te the cog chain is 28 
feet. The rapidity with which the defendant «ns leading ears and 
starting them on their journey, at the time in question, is well 
illustrated by the testimony of the starter. Aecording to his 
testimony a train of cars was moved from the anlocding platform to 
the louding platform, then loaded and started on its journey by the 
time that the preeeding train had reached the top of the incline. 
This witness eleo teatified that three trains of cars were kept 
Constantly moving on the ride on the evening in question. The 
testimony shows that when the front car of the train in question 
Feached the bottom of the incline, and ac the cog took hold of the | 
@ar, the train gave a jerk and started up the incline, and it was at 
that moment that the plaintiff wae thrown. The starter knew that 

the train started it tock but a second or two before the front 
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Car reachec the cog chain and that at that point the t rain would 
receive «a jerk and would ot once start up the incline at « very 
sharp angle. In one of the exhibits intreduced by the defendant 
there appears a large sign, bung over the trnek at the loading 
piatform and « few feet in frent of the point where the incline 
Commences. Vpen this sign appear, in very large letters, the 
following wordst "LANGER DO NOT STAND UP IN came." Under the fats 
of this ence it was the manifest duty of the defendant to see that the 
paseengere in the car were seated before the train wae started. it 
knew thet when a car was “gravbed" by the cog and etarted up the in- 
G@line @ person standing in a ear would be throwme 

The defendant contends that “the trial eourt eoould have 
@irected o verdict for the defendant.” ‘There le net the nlightest 
merit in this contention. Under the facta of thie cave it is idle for 
the defendant te argue that it exereilaee the higheat degree of eare 
anc esution for the aonfety of ite passengers acc that it did all that 
human foresight and vigilance could. recgonably de, concistent with the 
moce of conveyance and the pructical Operation of said econveyanee, te 
prevent an accident to ite passenger - the plaintiff. ‘fhe jury were 
justified, under the proof, im finding the defendant guilty of groae 
Begligence. ‘They have found, by their verdict, that the plaintiff was 
in the exercise of ordinary eare for his own safety st the time of 
and just pricr to the accident in question, and ve approve of that 
finding. In support of the instant contention the defendant has burdened 
this court with arguments and citations that have ne application te a 
Case like the instant one. Yo illustrate: The defendant argues that 
there is “no presumption of negligence from ‘sudden start’ ef car,” and 
in support of this argument many railrond cases are cited. The defend- 
‘Snt also argues that “the ieading authorities now hold that, in view 
of the necessity of furnishing rapid transportation to the public, 
there is no impropriety im moving a car after a passenger is fairly 
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on the car, and without waiting for the passenger to reach a seat," 
and cites many railroad eases in support of this »rgument. ail- 
Treads run on the surface or on a level, while, according to <cofend- 
ant's counsel, “the purpose of the ride is to give the passengers a 
thrill such as is producec by sharp descents, cips and turns, and the 
sensation produced by the cesoent of the ears at high speed under the 
ferce of gravity." in support of the instant eontention the dofendant 
seeks to inject « quoction of alleged variance. The cefendant states 
that the ¢eclaration charges thet the curs were started with a violent 
jerk, as a result of which the plaintiff's right foot became caught 
between the car anc the adjacent guice board, and it contends that 

“the proof shows that the cara were not clarted out with a violent 
jerk but were etarted by being pushed by on attendent ao that they 
Teollec slowly (at she rate of about 3 miles per hour) under the force 
of gravity for » distance of approximately 28 to 20 feet after which 
they hit the cog-chain at the foot cf the incline which pulls the cars 
up the incline. it was thie natural jerk at the foot of the incline 
tegether with the fact that plaintiff hed voluntarily placed himself 
in a half-stendin;, half-sitiing position for the purpese of pulling 
up his pants-leg which caused him to be thrown off balance with the 
Tewuiting injury. The evidence elesarly shows that the jerk which 
precipitated hia injury occurred at the foot of the imeline when the 
@ar hit the cog-chain, and that he was not injured by a violent jerk 
@f the cars when the train was started.” It is « oufficient anuver to 
this contention to soy that in the trial of the instant case the 
@efendant did not reice, in any way, the question of variance. in 
fact, it did not raise that question in the aseignment ef errors. It 
is nettled law that if a party desires to raise the question of variance 
he must indicate it specifically im an objection made, and point out 
in what it consists, s0 as to enable the court to pase upon the question 





igently and also to enable the pleintiff to amend the pleadings 
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BO a8 to wake them conform to the evidence. it is unnecessary to 
Gite cases is support of this settled principle of law. “e may 
say, hovever, that the only cane cited by the defendant in support 
of ite contention, Buckley ve Vandel Sroue, 435 Ill. 363, supports 
the rule «¢ have stated, 

The defendant contends that “where an accident ean ve 
accounted for as readily on the hypotheais of pure accident and 
absonee of negligence as upan the ground of negligence, and where 
mothing is done out of the usounl course of business, unless that 
course itself is improper, negligence cannot be presumed.” The two 
Cases cited in support of thie contention have ne application to 
the instant one. Tlaintiff's ence iz met based upon presumptions 
mer upon the écectrine of res ipea loguitur. 

The defendant contends tint “the gourt erred in permitting 
Dr. Sydney ©. Greenspahn, expert, whe wes enlled om behelf of the 
Plaintiff to examine him for the avle purpose of testifying, to 
express an opinion that the plaintiff wae permanently injured as a 
Feeult of the accident in question.” This contention is without 
Merit. In the first place, the defendant does not, in any ways 
question the amount of the verdict. Hereover, in the inetont ease, 
it was proper for the plaintiff to prove, by the witneos, that plain- 
tiff wae permanently injured, ac the fact that the plaintiff reesived 
injuries in the accident in question is not demied. Vepentedly, 
Guring the trial and in ite brief, thie fxct ie admitted. In ite 
brief the ¢efencont states: "The plaintiff received in this aceident 
&@ serious injury to hie foot. It became infecte? and es a result of 
this infection there is some limitetion of motion im it.” In 

er v. Chic & Soe Trac. Coe, 253 Ill. 154, cited by the 





@efendant in support of the inetant contention, the court held that 
im ® personal injury suit, where the defendant disputes the fact 


the plaintiff was injured in the accident in question anc the 
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evidence in ite vehalf tenda te prove that one was mob injured, 
4% is error to permit a physician ta teatify that in hie epinion 
the plaintiff was “permanently injured as a sesult of that 
aceicent.” 

The defendant next combends that “the eourt erred in 
yefusing to instruct the jury im regarc to the dllwoimation or 
Lighting furnished by the “hite Clty .musement Company." Bo argue 
ment of any kind ia made in wupport of thin contention and there~ 
fere ve are not chliged to sotice the same. Nowever, the erst 
went toc the jury spon the first count and there is no allegation 
im that coumt that the illuminetion or lighting furnished by the 
éefendtant of the premises in question «os ineuffieiont er defective. 
The first additional count did contain an «allegation as to the 
illumination or lighting, but at the clese af all the evidence a 
directed verdict «1s allowed as to thet count. The plaintiff, in 
his evidence, admitted that the plece was well lighted. 

The record MOQMeKOOGMAK shows that thie ease woe well 
tried by the trial eourt. The defendant wae represented by an 
able, experienced ané¢ eareful lawyer. ‘hile on the motion for * 
Bew trial the only point wade wer that the verdict of the jury war 
Manifestly egainst the weight of the evidence, nevertheless, we 
have given careful consideretion te the ether points now urged in 
this court. The defendant nes hed o fair and impertiol trisl, end 
the judguwent of the fuperier court of “ook county fe a just one 


and it ehoulé be and it is# »ffirmed. 
APPIKUS 


Gridley, ?. Je, and Kerner, J., covicure 
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MR. JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT. 


Grace Long, pinintiff, suec The Great stlantic & Paecifie 
Tea Company, a corporation, defendant, in an action im ease. There 
was a trial before the court, with a jury, and « werdiect returned 
finding the defendant cuilty anc seserxsing the plaintiff's damages 
in the sum of $2,500. Judgment wae entered on the verdict and 
defendant has appealed. 

The additional marr. filed by plaintiff alleges that on 
June 30, 1927, “the defendant was the owner of and operated and 
controlled and was then in posseseion of a store on certain premises 
then and there known as 2337 + Madison Street, in the City of 
Chicago; the said store then and there being run and operated for 
the purpose of a business for the sanle of groceries, provisions and 
Other articles te which the public generally, including the plaintiff 
were invited, and the plaintiff in pureuance to euch invitation was 
then in eaid estore for the purpose of purchasing divers articles 
being sold in said store ond was, with due care for her own safety, 
then and there in the act of leaving the snid store, yet the defend- 
ent, though well knowing the premises, then and there negligently, 
improperly and wrongfully maintained and permitted to be and remain 
door steps leading down from the door of said store to the sidewalk 























ee ae ee 4G BR i 2 | 
riidnieds wae | 


(OL GR 
iLeqqa vty 4 


) a <a 
~" g ormbhark onieb ate 
be x" sa ‘es ee = a | Bi sTGASMOO AT | 4 

rem eo? oben, Seon od e ee «ta 





e TRUQU $12 “oon TARAS A 
at EUOS B00... 


 aeeeecieateametieaiaatinntl 


ie] 
- stiudo tr to wits mn? daaiviing CAA soitout + ot 
Asher Ra aa ek ig Ao ai 


oltient 6 okdmals. seov8 off Sowa 4 tiliataiq sweet oonTe. ei slit. oe 
exed? .sopeo ai asives wa at ,daqineted .mehiomqnon. @ euonqued eet my 
Serrsydes geolptev « bas , yew @ deliv etrwee eff eteted Leitt a am , 
segamed a'Yiliaialy edd grisewsas bua yitios sandasteb edd gabbatt 
_ Bia sadaxey oft ao Hosein aoe dromgguh | «000,99 peniphescnsee: 
sha lergga eat : 
mo dante anyedie iiiiaietg xd elit saan Lenmeiahsas aut? cae pt 
fase bsfersgs ons to xemwe oft aaw stabaeter off" ¢TREL OS | 
avaiaezq aias2e¢ a9 eaese # te nalsacceeg wi ocd enw dae. 
Ye qehv off ak gooords moe tiak «? TES a8 ovond osedd ’ | 
tet bedasege dae mea >guted sted hmnomedé stots bkee odd) gomaa kel : 
bne ntolniverg ysetieoown to ales odd te? asontaud «26 -seogtug ett 
*tiamiale ods guibukonl ,yifotemg obiduq of¢ doisw of aefolica tat 
eeow molistivut deve oF svanwe reg ai tiiéaialy of? su .botivat otew 
sefotizs avsvid yrisadow Ye enoqug add 202 steds Bkes mh matt: 
stfotne mwo tod ret oxso ohh Adiw yaaw base erode Sian wh blow 
~baetes edd soy .oxeda bias one aakvadl 26 tom odd a wees we | 
eUtiogiinns oxed bq med? yasetmong od? gutwomd flew dguodd afm ms 
tiiamst ois od ed osddiateq bas bentadatas yLiviynotm bna yLreq 
uilaweblin edd of oteda blew to xo0h of? ame? owed gathael aqeda 2 


on the aforesaid street in such a worn, smooth, slippery, sloping 
and dangerous condition that by reason thereof the plaintiff, whe 
then necessarily stepped upon one of said steps to reach the side- 
Walk of the said street, slipped, slid, stumbled and fell with great 
foree and violence to the groumd there and divers bones of her right 
leg anc right heel and foot then and there become and were fractured, 
disloeated and broken, and divers muscles and ligaments thereof then 
ané there became and were torn, sprained and crushed and she thereby 
then and there otherwise sustained severe internal and external in- 
juries, and a severe shock to her nervous system and she thereby then 
and there became and vas sick, sore, lame and diserdered and so con- 
tinued for s long space of time to-wit,” etc., to the damage of 
plaintiff, ete. 

The plaintiff's evidence tended to support the following 
theory of fact: Om June 30, 1927, about noon, the plaintiff entered 
the store of the defendant at 2337 “est Madison street, Chicago, 
and bought » ean of spinech and » hend of Lettuce. She then started 
to walk out of the store. In the front of the store there was a 
screen door which led onto the atreet. Just outside of the screen 
@oor there were two cement steps leading to the sidewalk. The top 
step was on a level with the floor of the etore and it was partly 
Covered by an iron plate which extended from the sill at the back 
of the step to within two or three inches of the front edge of the 
step. This iron plate covered the center of the step and in its 
Original condition was corrugated by treneverne grooves which formed 
little elevated squares or diamonds. ‘The purpose of the corrugation 
Was to prevent persons who might use the step from slipping. The 


Same plate had covered this step for at least twenty-two years. The 


enter of it had been worn "perfectly smooth.” There was a "kind of 


‘@ hollow" there. <A person could rub a finger over that portion 
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ef it without feeling any corrugation. ‘hen plaintiff entered the 
store the steps were dry, but when she left the premises they were 
a little wet. The plaintiff opemed the ecreen door ané as she 
atepped om the iron plate her foot slipped from under her and she 
fell. “hen she ceme to a stop after the fall she wae sitting on 
the cidewalk “at the edge of the bottom atep.” The cefendant con- 
cedes, in this court, that if the plaintiff is entitled to recover, 
the damages assessed by the jury are not excessive. 

The defendant contends that “a verdict against a store- 
keeper will net be permitted to stand unless it te shown by a pre- 
ponderance of the evidence that the storekeeper was negligent in 
thet he failed to exercise ordinary care and prudence to render his 
premises reasonably safe for his invitee." The defendant, in 
support of this contention, argues that “to sustain the verdict in 
this case, the plaintiff must have proven either, first, that the 
water hac been permitted to gather on the steps upon which plaintiff 
fell waking them umsafe and that such water had gathered there with 
the knowledge of the defendent or had been there for such length of 
time av would have charged the cefendant with notices or, secondly, 
that the steps and tron place were of such faulty construction or 
condition that the defendant, exercising ordinary care and prudence, 
would have known that the same were not reasonably sasfe for the 
plaintiff's vieit te the defendant's store.” The «evidence tends to 
show that the steps were wet for only about five minutes before the 
neeident, and the defendant has seen fit to quote numerous authorities 
to sustain its argument that the ¢efendant “could not be charged with 
having had knowledge of the wet condition of the steps of the store 
when such condition existed, according to plaintiff's own testimony, 
for less than five minutes and when curing all of thet five minutes the 


defendent's servant was engaged in waiting upon the plaintirf." 
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The plaintiff conecdes that “the mere presence of water should not 
have constitutec a cause of action," ane “the presence of a Little 
water or dampness merely increased the slipperinees, and was a 
contributing causes but the plaintiff never contended that it was 
the presence of water which constituted actionable negligence.” 
The sere fact that the defendant could not be charged with knowledge 
of the wetness of the steps and thot such condition may have con- 
tributed te the accident, would mot relieve the defendant from 
responsibility in this case if it were otherwise negligent os charged 
in the declaration and if such negligence was an efficient cause and 
without which the injury would not have occurred. (See Miller vy. 
Kelly Coal Co., 239 111. 626, 629, and cases cited therein.) The 
defendant admits that it is « fundamental rule of lew governing a 
Case like the instant one that “when one exprescly or by implication 
invites others to come upon hig premises, whether for business or for 
any other purpose, it is his duty to be ressonably sure that he ig 
mot inviting them to danger and to that end he must exercise ordinary 
Care and prudence to render the premises resvonably cafe for the 
visit.'" Under the plaintiff's theery of fact it would have been 
error for the trial court to have held, ae a matter of law, that 
the defendant was not guilty of negligence, and we are antisfied that 
the questions whether the plaintiff exercised due care and whether 
the defendant was negligent, as chergec, were for the jury, and they 
have decided these questions in favor of the plaintiff, and we would 
mot be justified, under the evidence in this case, in disturbing the 
verdict. 

The defendant contends that "an invitee treading the 
steps of a store, upon leaving the premises, with full mowledge of 
the fact that such steps had « smooth iron plate as a facing, is 
held to as high degree of care for her owmm safety os ie required 


rh. the owner of the store.* In support of this contention the 
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defendant argues that the plaintiff had “the same opportunity of 
@bserving and knowing the condition of the place where she claimed 

to have slipped as was known or should have been known by the 
é@efenéant.” In support of this argument defendant cites Murray ve 
Bedell Co.,256 I1l+ Appe 247, which, upon the facts, has no applicas 
tion to the instant one. In that case there was no defect, either 
from construction or from wear or went of repair, and it appeared 

that the plaintiff entered, om a rainy day, the veatibule of a store 
ourrounded by display windews and cxtending from the sidewalk to the 
store proper, with full knowledge that there was mud and water on the 
vestibule floor, and she court held thet the plaintiff, under the facts 
of that case, was held to as high degree of care for her own safety as 
wee the defendant. In the instant case it appesra from the plaine 
tiff's preof that when she entered the premives the steps were dry. 

It also appeared that the plaintiff had been in the premises in question 
omly two or three times. In any event, under the facta of this case, 
it was a question for the jury te decide as to whether the plaintiff 
Was guilty of contributory negligunece. They have decided that ques- 
tion in favor of the plaintiff and we would not be justified in dis- 
turbing that finding. 

The defenéant contends that “there is no proof in the instant 

Case that the plaintiff's shoe wae free from any slippery subsatanee 
which she might have had on ser shoe when she entered the premises. 
There being no proof that the plate was other than smooth, the jury 
Might have as reasonably speculated that the accident was caused by 
some foreign substance on plaintiff's shoe and a verdict based on 
@vidence from whieh the jury did or might have speculated will nét 
stand." As there is ne fact or circumetence in the case to warrant 
the aswumption that the accident oecurred because of some slippery 
@libstance on the shoe of the plaintiff the instant contention is not 


tled to serious consideration. 
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The defendant's final contention is that “it is the duty 
of the eppeliate court to comsider the testimony and if they find 
thet the verdict and judgment sare contrary te and not cupperted by 
the tectimony, it should est aside cuch verdict and reverse the 
judgment." In euppert of thie contention the defendent argues 
that the testimony of Theodore “weeney, a witnens for it, mn to the 
wanner in which the sccident cecurred, is more believable than the 
testimony of the plaintiff on the eame subject matter. It was the 
province of the jury to pase upom the credibility of the witnesses 
amé the weight, if any, thet should be attached te their textimeny. 
The jury believed the testimony of the plaintiff as to how the 
accident occurred, and we sre satiefied thet we would not be justi- 
fied in éisturbing the verdict. 

The ense seems to have been exeee@ingly well tried by 
the triel court sné the r«cord is unusually free from error. The 
defendant ¢oee not complain of any erreneous ruling on the admiasion 
or exclusion of evidence, nor does it claim errer in the matter of 
instructions civen or refused, nor doen it claim any improper con- 
@uct on the part of the trial court or plaintiff's attorney. The 
éefendant hee hac a fair trial and the judgment of the Cireuit 


court of Sook county should be ond it ie affirmed. 
APPIGMED 


Gridley, >. Je, and Kerner, Js, coneur. 
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THE PEOPLE OF THE 


) 
ILLINOIS, F 
Defendant BRROR TO MUNICIPAL 
Ve COURT OF CHIGAGO. 
PRANK BATTAGLIA, 2 O- Q| 
Plaintiff in &rror. ww fy belle UU G® 


MR. JUSTICS SCANLAN DELIVERED THY OPINION OF THE cout, 


In the Municipal court of Chicago, an informetion waa 
filed against the defendant, cherging him with unlawfully carrying 
concealed, on or about him pereon, = deadly weapon, towit, a 
revolver. A plea of not guilty was entered. The case was 
tried by the court, without s jury, omd the defendant was feund 
guilty and sentenced to the House of Correction for one year and 
to pay a fine of $3060. This writ of errer followed. 

After the writ wae sued out, the defendant, upon leave 
of this court, filed a petition seeking mandamus against the trial 
judge to compel him to sign a bill of exceptions which the defendant 
had presented to him. After the trial judge filed an answer to 
the petition, counsel for the defendant appesred vefore thie court 
and stated thet the trial court had wigned a bill of exceptions 
amd that the defendant desired to dismiss the petition, and, upon 
hie motion, it was dismissed. 

The defendant does not contend that the evidence was not 
sufficient to warrant the finding of the court that the defendont 
Wae guilty. In feet, the question of his quilt or innocence of 
the charge, under the proof, is not argued nor even raised in his 


brief. 
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The cefendant contends that “in all criminal prosecutions, 
the accused shall have the right to appesr and defend in person and 
by counsel,“ and thet this right was denied him, but the r ecord 
recites that the defendant was represented by counsel upon the trial 
of the cause. The record of a court importasveri ty and cannot be 
contradicted or amended except by other matter of record or under 


the authority of the court. (Ihe People v. Saohington, 342 Ill. 


nas wero) 





350.) Moreover, the bill of exceptions shows that when the case 
wae cslled for trial the defendant asked for a continuance on the 
ground that “he hed not ample time to take counsel” and that there=- 
upon the court told him to go back into the lockup and talk te his 
counsel, Attorney Filitis that an hour later the case was arain 
Called for trial and Attorney Filiti then appeared and represented 
the defendant during the trial of the cause. The instant contention 
of the defendant is not sustained by the common law record nor the 
bill of exceptions. 

The defendsnt contends that he was entitled to a rensone 
able continuance te prepare his cefense anc that the trial court 
Genie¢ him this right. The bill of exceptions shows the following: 
"The Court: Then as I understand it, there are two charges; one 
for carrying concealed weapons, and two, for assault. Hr. Mast 
(Assistant's State's Attorney): Shall we proeeed with the trial? 
Tae State is ready. The Court: We might as well hear the evidence 
fim both cases at the same time, if there is no objection. Att'y 
Piliti (attorney for defendant): ‘“e would like to have a continuance, 
but if the Court is going to proceed, we might as well hear the 
@vidence in both cases. The Court: Let the witnesses be svorn. 
(Witnesses Swern) .” This statement of defendant's attorney could 
gearcely be called a motion for a continuance. No affidavit in 


support of a continuance was presented, nor was there eny request 


Made for time to prepare an affidavit, mor did the counsel state 
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any reason why e continuance should be gramted. The bill of 
exceptions further shows thxt after the state had presented its 
evidenee and the court had eslled upon the attorney for the 
defendant to proceed with the defense the latter watated thet the 
@efendant weantec m comtinusmee, but absolutely no reason vag stated 
te the court ae to why a continuance should be granted, «nd the 
bill of exceptions faile entirely to shew how the defendant expected 
te be aided by a continuance. There is no merit in the instant 
eontention,. 

The defendant next contends thet “when a defendant on 
information in a eriminal exece in any Court of this State, shall 
fear that he will mot receive a fair snd impartial trial in the 
court in whieh the ease is pending, because the Judge ia prejudiced 
against him, the Court shall award a Change of Venue." The Venue 
act provides (che 146, Canili's “tse, 1951, par. 20, see. 20) that 
"every application for a change of venue ahall be by petition setting 
forth the esuse of the application and praying a change of venue, 
which petition shall be certified by the affidavit of the defendants" 
and section 21 provides that “when the cause for a chenge of venue 
is the prejudice of the jJuége * * * the petition ahall be accompanied 
by the affidavits of the defendant and his ettorney, ateting that 
they believe the judge * * * is so prejudiced against the applicant 
or hie attorney thet he cannot have a fair and inpartial trial." 
Tt is conceded that no application, in accordance with the provisions 
of the statute, was made. The bill of exceptions shows thet when 
the ense was onlled for trial the defendent's attorney "seked fer a 
Change of venue,” and that thereupon the court overruled the motion 
on the ground thet no petition was presented to the court. Fo 
Petition was theresfter presented nor woe any requeet made for time 


in which to prepare one. The right to a change of venue is not 





@beolute unless a party brings himself within the provisions 
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of the statute. Counsel for the defendant made ne objection to 

the ruling of the court, and from the bill of exceptions it would 
appear that even the request for a change of venue was not seriously 
urged. 

The defendant next contends thet the court committed 
reversible error in denying the defemiont a Jury trial, bub our 
attention hus not been called to any part of the record that 
supports this contention. The recorc recites the following: 

"Hew come the people by the State's Attorney and the 
éefendeant as well in his own proper person ac by counsel aleo 
comes, anc eald defendant being duly arraigned and forthwith 
demsnced of and coneerning the charge allegeé againet him in 
the information herein how he will sequit himeelf thereef for 
@ plea in that behalf esys thet he is not guilty in mamer 
and form as charged in said informetion. 

Said defendant being duly advised by the Court ae to 
hig right to a trial by jury in this eause elects to waive a 
trial by jury, and this enuse is, by agreement in open Court 
between the parties hereto, submitted to the Court for trial 
without a jury.*® 

The quotation thst we have heretofere wade from the opinion in The 
People vy. *tashington, supra, applies to the inatemt contention. We 
may add that there ie nothing in the bill of exceptions thet tends 
to contradict the recital in the record. However, the major orgu- 
ment of the defendant in connection with the instent contention is, 
that while « defendant mny waive a jury trial in « misdemeanor cage, 
the record must show thst the waiwer wac in writing. In suppert of 
this argument the defendant relies upom the Act of June 17, 1893 
(Laws of 1993, ps 96), which required thet the waiver of « jury 
trial must be in writing. That act wae declared unconstitutional 
in Sturges & Burm Mfg. Co. v. Pantel, 301 Ill. 263, and the waiver 
may be oral or in writing, and no purticuler form is necesuarye 


(The People v. Fisher, 303 I11. 430, 434.) There ig no merit in the 
instant contention. 
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We have now considered all of the contentions raised 
by the defendant in his brief. Finding no merit in any of 
them, the judgment of the Municipal Court of Chicago is affirmed. 

AYTIREED, 


Gridley, P. Je, and Kerner, J.«, concur. 


After the opinion in this ense had been written and 
approved, and notice that it would be filed on October 9, 1931, 
had been published, The People filed = motion to etrike the bili 


of exceptions from the record. This motion is denied. 
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MARRY JACGBSON, ) Pa j 
Appellee, a ApPEAL BOM MUNICIPAL 


Ve COURT OF CHICadd. 


ABRAHAM BH. LISBLING, . bow 


MR. JUSTICE SCANLAN DSLIVSAAD THE OPINION OF THE COURT. 


On December 9, 1929, judgment by confession on a 
promiccory note for $6,480.15 was entered against Abraham M. 
Liebling, defendant, and in favor of Harry Jacobson, pleintiff. 

On December 27, 1929, the defendant moved te open the judgment 

and to allow him to plesd and defend. Thos motion was supported 
by his amended affidavit. On Jenuary ll, 1930, the t rial court 
éenied the motion, and the defendant appealed. Ye held, on the 
appeal, thet on the allegntions of the amended affiduvit the court 
should have opened the judgment end allowed the defendant te plead 
and have a trial upon the merits, and we reversed and remanded the 
eauce with directions te allow the defendant to plead and to have 
a trial upon the merits. The mandate of this court was filed in 
the Mumicipal court, and on November 21, 1950, am order wae entered 
vacating the order of Januery 11, 1950, and giving leave te the 
defendant to appesr and defend, the judgment to stand ax security, 
and the amended petition of the defendant, filed Jonunry 2, 1930, 
to stand os his affidavit of merits. Thereafter there wae a trial 
before the court, with a jury,and there was » verdict returned 
finéing the issues againat the defendant and confirming the judguent 
by confession. Judgment was entered upon the verdict and the 
defendant has appealed. 

The plaintiff's statement of claim alleges thet his claim 


i 
_ for money due upon a certain promissory note for the eum of 
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$6,000, dated September 6, 1929, payable ninety days after date, 

which note was delivered to the plaintiff, whe is the legal owner 
thereof, and that there is due the plaintiff from the defendant 
$6,000, together with the sum of $387.15 for reasonable attorney's 
fees provided by the note. A copy of the note and an affidavit 

of execution and claim are attached to the statement. The defendant's 
amendec affidavit of merits states, inter alia, that on or about 
September 5, 1929, he entered into an agreement with the plaintirr 
whereby the lntter turned over to the defendant $¢,000, upon the 
understanding that the defendent would purchaye 200 ehares of Pines 
“interfront, a stock listed om the Chieaco Steck Exehange; “that it 
was agreed by and between the plaintiff and the defendant herein 

that they would share equally in the profite from nadd stock, and 

it was further agreed that in case there wae 2 loss, the defendant 
would etend all of the loass* thet the dofendant purecheged 200 

shares of said stock and paid for the same with the 9692003 that 

the plaintiff thereafter requested the defendant te execute a note, 

80 thet the former could have the same discounte: at his bank and 

in that way none of hie funds would be tied up in the stoek transaction; 
that the note “was given only fer the purpose of having the plaintiff 
Giscount the same at a bank, and that as between the parties hereto, 

it was never intended an an evidence of a debt, or that the plaintiff 
should ever confecs judgment on the eomey" thet it was agreed between 
the plaintiff ond the defendent “thet seid ¢efendant would have the 
Tight to use his own judgment to sell onic atoeck at any time and to 
Tepurehase or replace the same with cther steck;"” that “it wee further 
sereec that the plaintiff would rely upon the jucgment of the defendant 
im buying, selling or replacing said stock originally purchased 5" “that 
@uring the recent eoliapee of the steck market, and when it became 
MMown to the plaintiff that losses were sustained in the purchase of 


aid Pines Winterfront, the plaintiff herein demanded that the defendant 
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herein repay him $6,000; that this defendant refused te repay 

said $6,060, claiming thet the steck market would come back, and 

that there would be no losses, and tht since no definite time 

was set when the pleintiff wos te indemmify or te repay the plaintiff 
his money, that the pleintiff sheuwld «sit a reasonable time until 

the market had 2 chance to come backs" thet the plaintiff was dis- 
satisfied with the suggestion of the defendant and that thereupon 

the plaintiff ond the defendant agreed to arbitrate their differences, 
thet is, the time in whieh the defendant should repay said $6,000, 
that thereupon, on December 6, 1929, the parties agreeé to arbitrate 
the question ss to when said (6,000 was to be repaid, or ae to what 
length of time the defendant should wait until the stock market had 
a chance to become betters; that on December 6, 1929, the plaintiff 
ané defendant agreed to arbitrate the matter before Judge fisher, a 
judge of the Cireuit courts that the plaimtif? and defendant did sube 
mit their éifferences te Judge Fisher and did agree to accept any 
éecision which he would render, and also to abide by hin decision; 
thet om December G, 1929, the pinintiff and detendant suwmitted to 
Juége Fisher, ac arbitrator, their difference and dispute - that is 
te say, the length of time the cefendsent should have to repay the 
Plaintiff the $6,600; that Judge Fisher agreed to act as such 
arbitrator between the parties anc thet the parties presented the — 
entire matter to him anc that Judge Fisher, aw srbvitrater, after ie 
hearing the evidence of both plaintiff an? defendent, rendered hia 
judgment end award, in and by which judgment ond award Judge Fisher, 
as arbitrator, decided that the snid note should be returned to the 
defendant and that the defendant should pay to the plaintiff the eum 
Of $6,000, payable ae follows: $2,000 within sixty daye after 
December 6, 1929; $2,000 within four months after Lecember 6, 1929, 
and $2,000 within six months after December 6, 1929; that bot 
‘Perties accepted the said decision and agreed to abide thereby, 
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but that the plaintiff, in yielation of the decision, confessed 
judgment om the note; that enid judgment la void by reason of the 
fact that the attorney entering the appearance for defendant exeeeded 
hie euthority in the cognovit. 

The theory ef fact of the plaintiff is that he learned 
the defendant £6,000, and that the nete in question wae ¢iven te 
evidence the cebt and that it was mot om accommodation note. The 
theory of fact of the evefendant, in ee far an it applied te the 
note, was that the note was « mere accommodstion note and thot it 
Was never intended as an evidence of « debt. Ag the judgment in the 
instant case wae entered upon the note, the umterinl question for 
the jury to decide wae, "wae the note given avs 2 mere accommodation 
note or as an evidence of a debt? The defendant, im his textimony, 
frankly admitted that he owed the plaintiff money aa the reault of 
@ eteck venture they made in the ctoek murketj; that the (6,000 wae 
given to him by the plaintiff to be used in the etoek venture; that 
by the terms of the agreement the defendant wie to wtand any losses 
that might be sustained in the venture and thet any profits that 
were made “were to go fifty-fiftys;" thet after certain steek had been 
purchased the plaintiff atated te him that be did not like the idea 
of having 56,000 tied up and asked the defendant to give him the note 
in question as an accommodation note, so thut ne could discount it 
at his bank, ané thst it wos clearly underatocd between them that 
the note was given an a mere accommodation paper and thet the defend- 
ant signed the came with thet understanding. «6 to the stock 
venture, the plaintiff testified, inter slia, that the defendant come 
te him im a stock broker's office and stated thet he had « wonderful 
tip om a certain stock, but that he had no money and that if the 
Plsintifr would lean him $6,000 “he would make him « very interesting 
Proposition;* that defendant weuld buy the stock and whatever profit 


“he would make, for this favor of "loaning me $6,900," he would give 
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the plaimtiff fifty per cent of the profit and guard him againet 
losses, to which the plaintiff replie¢: “Abe, that sounde like 
an attractive proporcition, but I might not be able to spare that 
money for toe long a term. In ¢ase you will not be eble to sell 
the steck within thet time, how will I get my money’?", to whieh 
the defendant replied: “In the firet place, I will cive vou a 
judgment note bearing 6% interest and if I don't sell - for ninety 
days} and even if I don't #¢11 the etock within that time I wili be 
able to pay you thet money,” to whieh the plaintiff replied: "Abe, 
I take you up om that,“ and that within a few minutes, and in accorde- 
amee with the aferesaid understandine, the defendont gave him the 
note and he gave the $6,000 check to the defendant. It is undisputed 
that the check bears date September 5, 1929, and thet the nete bears 
gate September €, 1929. The plaintiff teatified thet the nete waa 
given on the same day that the eheck wag given. The defendant testie 
fied that it was givem on September 6. There are certain other facta 
ené cireumstances surrounding the stock venture, but for the purposes 
of this appeal ve do not deem it necessary to state them. The 
venture was a failure und the defendemt frankly admits, in his 
testimony, that as the result of it he owes the plaintiff 66,000. 

Tae defendent atrenuously comtends that “the finding of 
the jury ie clearly, palpably and manifestly against the great 
weight of the evidence, because the evidence shows thot the note 
upon which judgment was confessed was on accommodation note, in the 
hands of the payee and original holder of the note.“ ‘The defendant 
argues that because he frankly admitted that he wae imdebted te the 
Pleinti‘f upon a partnership «tock venture the jury found sgzinst 
him because ac laymen they concluded that it made mo difference 
whether the defendamt was indebted te the plaintiff upon the note 
or a partmership transaction. After a careful reading of the 


 @mtire evidence in thie case the majority of the court are of the 
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opinion that the verdict of the jury is against the manifest 
weight of the evidence. Ae this case way be tried again we 
refrain from commenting upon the fects and circumstances that have 
lead us to tie conclusien that the note wan a mere accwmnedation 
paper. The plaintiff, while strenuously contencing that the pre- 
ponderance of the evidence supports his theory of fact as te the 
mature of the note, he finally argues that "in this ense, it in clear 
that by the verdict and judgment in favor of the plaintiff’, sub- 
stantial justice has been done, because the cefendant admits that he 
Owes the plaintiff $6,000, His testimony is, ‘1 ¢o not owe Jacobson 
the $6,000.00 on the note-e i deo owe Him $6,000.00 on another 
transection. I did not give Jacobson any reevipt when 1 got the 
$6,000.00.' This is a plain admission that he owes the piaintiff 
§6,000 and it would be a denial of substuntial justice to reverse 
the case on the ground that while the defendent iw indebted to the 
Plaintiff fer thet amount, he is aot indebied upom the note.” The 
argument that the defendent ean gue the pleintiif upon the promissory 
mote anc recover upon the stock venture transaction, ie,of courses 
without merit. That the plaintiff kas « claim against the defendant 
for the $6,000 is conceded, and even if the sllieged arvitration 
Gecizsion of Judge VYisher was binding ou the partiez, it would avail 
the defendant nothing, as the time fixed by that declsion in which 
the defendant should pay the plaintiff the $6,000 has lome vineoe 
expired, and in view of the attitude of the defendant it is somewhat 
Surprising that the plaintiff has not heretofere enforced his claim 
by appropriate action. 

The judgment of the Municipal Court of Chicago is reversed 


and the cause is remanded.e 
REVERSED AND REMANDED. 


Gridley, . J.) concurs; 


Kerner, J., dissents. 
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the year of our Lord one thousand nine hundred and thirty,” 


¥ within and for the Second District of the State of Illinoys: 


Present--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 
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Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
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PETER TREOLO, 


Appellee Appeal from the 
Circuit Court of 
Vii. : Winnebago County. 
; : 
IROQUOIS AUTO INSURANCE : 
UNDERWRITERS , : 
Appellant, : 
JONES J: 


Suit was brought by Peter Treolo against appellant 
to recover on a policy of insurance issued to protect plain- 
tiff from losses growing out of injuries to the person of 
others because of the operation of his automobile. An acci-~ 
dent had occurred in which two persons who were riding with 
Treolo were injured. They subsequently recovered judgments 
against him for damages on account of their injuries. One re- 
covered $1550, and the other $6,000. FErior to the trial of 
‘those causes, appellant was notified of the pendency of such 
suits, but refused to participate in the defense. 
| The insurance policy contained a provision thet the 
insurer should not be liab&a for claims on account of accidents 
occurring while the automobile was driven by any person under 
the influence of intoxicating Liquor at the time any loss, damage, 
or liability arose; or while said automobile was being used for 
transporting intoxicating liquor. In the case at bar, the two 
principal defenses urged by appeliant are: first, that apyellee 
prior to and at the time of the accident was under the influence 
of intoxicating liquor, and second, that the accident happened 
‘while appellee's automobile’ was being used for transporting in- 
Rees d enting Liquor. 


be 
:, At the close of all the evidence, appellee tendered 






the following instruction, which the court gave with other 
nstructions at the close of the argument: “The Court instructs 
jury that the evidence offered by the defendant in this case 
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Sem to the car then driven by Plaintiff, being used for the 
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nsportation of intoxicating liquor, at the time in mestion, 
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te not sufficient as a matter of law to support the plea of the 
‘defendant in this case." The Court allowed the case to go to the 
jury upon the other issues. The jury found a verdict for m pellee 
end assessed his damages at $8,000. From a judgaent on the ver- 
“dict this appeal is prosecuted. 
; It appears that in anticipation of a party at his home 
in Rockford, appellee had gone to Chicago to purchase supplies 
and to bring his sister-in-law and a nephew home with him. On 
the peturn journey, the carp was wrecked and took fire. His re- 
latives, with three little children, accompanying them, were 
thrown from the car am received injuries, out of which the —" 
‘suits against appellee arose. It is not. contended that there was 
peay collusion in the matter of obtaining the judgments against 
Nappeliee. 
| The insurance policy provided for a total liability 
of e10, 000, not to exceed 55,000 as to eny one person, ¥ek The 
"judgment in one case against appellee was for $6,000 and in the 
other case, $1350, making in all $7,550, but the verdict in this 
Pease was only $6,000 and therefore within the limits of the policy. 
The evidence was conflicting on the question as to 


. whether or not appellee was under the influence of intoxicating 
















Aiquer at the time of the accident. There was also a conflict 

, in the evidence as to whether or not he was in the act of trans- 

“porting intoxicating liquor. The word "transportation" is to be 

taken in its ordinary sense. In that sense, it comprehends ey 

; carrying about or from one place to another. It is not 

es sential that the carrying be for hire, or by one for anothe Fr} 

that it be incidental to a transfer of title. If one carries 

m his own conveyence, for his own purposes, it is transportation 
less than there a public carrier, at the instance of a con- 

enor , carries and delivers to a consignee for a stipulated 


. (Cunaré 8.8. Co, v. Mellon, 262 U.S, 1005 27 A.l.Re 
v. Simpson, 245 0. S. 465; 10 A.L.R. 511.) 
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In the wreckage of the car were watermelons, muskmelons, 
: ts, cabbage, grapes, strawberries, dried fish, oranges, 
"bananas, Gomatoes, swiss chard, etc., and five gallon can of olive 
oil. A number of witnesses testified that in the wreckage immediate- 
ily after the accident, there were also three glass jugé, one of which. 
Was broken. One of the other jugs was cracked, but contained some 
liquor which smelled like wine, and in the opinion of several wit- 
nesses, contained aicohol and was intoxicating. The jug which con- 
tained the liquor was taken from the wreck by one of appellant's 
witnesses, and kept at his home from the time of the wreck on March 
1g, 1928, until about December lst of that year. A test on the 
latter date by a clinical patholigist showed the liquor then con- 
tained twelve and three-tenths per cent alcohol by volume. It was 
fed in color and a witness testified that it was what is known 
as "Bago Red". Ne suggestion is offered by appellee that these 
jugs might have gotten into the wreckage in any other way than from 
the car. We express no opinion as to the comparative weight of 
the evidence, bui when defendant's evidence is considered alone 
and uncontradicted, it was sufficient for the jury to have reason- 
ably found a veréict for appellant. (People v. Berglin, 309 Ill. 
-488; People v. Finley, 352 id. 40.) Where there is evidence tend- 
ing to support the contention ef both parties, it is error for the. 
Court to direct a verdict. (Cline v. City of LeRoy, 204 Ili. 
App. 558.) A motion to direct a verdict should be denied when there 
is any evidence upon which, considered in its most favorable light 
to the opposite party, the jury could reasorebly find a verdict 
for the opposite party. (Knotts v. Lake Shore & Mich. Southern 
_iRy. Co., 172 Ill. App. 550; Libby, McNeill & Libby v. Cook 222 
Til. 206.) When there is conflicting evidence on any issue 








sed by the pleadings, the Court should submit it to the jury. 
Bros, Coal Co. v. Slata, 133 Ill. App. 280.) 

We are of the cpinion thet the questions as to whether 
not the plaintiff was intcxicated, ané his automobile was being 
far the transportation of intoxicating liquor, in violation 
‘the terms of the insurance policy, should have been submitted 
the jury. It was error to direct a vyefaict on that issue. The 
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dia not err in refusing to allow the vessels of limor 
admitted in evidence to be taken by the jury to 





: oa For the errors above tindicated, the judgment is reversed 


the cause remanded. 
Reversed and remanded. 
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SECOND DISTRICT I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 


TATE OF ILLINOIS, | 
ss. 


nd | ‘or said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 


it ed cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, ee ee dag 


ee ee eS tthe year of our Lord one thousand 


nine hundred and twent y-——____ 


Clerk of the Appellate Court 
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the yearjof our Lord one thousand nine hundre “and thipty- one, 
within and for the Second District of "state oe amore 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 


Begun and 


Hon. NORMAN L. JONES, Justice. 
FRED G. WOLFE 

Hon. BRANEIDNCHXBOGEGES Justice. 

JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. Be Pr OY 
on - { = 3, ©) 








BE IT REMEMBERED, that afterwards, to-wit: On 
the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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OSCAR E. SHARP, 


Appellee, 
Appeal from the Circuit 


THEODORE BLECH and 
SAM JACOBSON, ~ 


Court of Lake County. 


eee 


Appellant. 


sett, P. J. 

Oscar E, Sharp, appellee, brought suit in the Circuit Court 
of Lake County against Theodore Blech and Sam Jacobson, appellants, 
to recover for services claimed to have been rendered as a real 
estate broker. The declaration contains the common counts only. 
Appellee filed an affidavit of claim in which the amount statéd 
to be due was $2200.00. Subsequently he filed a bill of parti- 
culars in the words and figures following: 


"We exnvect to show that the plaintiff undertook 
to sell some real estate to certain parties and that 
a written contract was entered into in connection 
therewith. 


“Later, while the plaintiff and Theodore Blech, 
one of the defendants were returning to Wavukecan from 
Chicago on a Chicago, Milwaukee and North Shore train, 
where they had been for the purpose of consimmating the 
deal in question, there was a conversation had concerning 
the reliability of the purchaser or purchasers. Mr. Blech 
stated to the plaintiff that he had no confidence in the 
purchasers and it was asreed by Mr. Blech and the plain- 
tiff that no commission would be charged in the event that 
there was no sale, and no expense money would be demanded, 
but Mr. Blech agreed to and with the plaintiff that what- 
ever sum of money was put up for the purpose of binding 
the bargain, was in the event that the sale did not go 
through, to be paid to the plaintiff. Later, the proof 
will show the sum of Two Thousand (42,000.00) Dollars was 
put up by the prospective purchasers and that they later 
defaulted, and that the money was taken down by Mr. Blech 
in whole or in part and devoted to his own use; that said 
sum of $2,000.00 was to be paid to Blech in case of default 
and was to become the property of Blech." 


Appellants filed pleas and an affidavit of defense denying 
that they had agreed &t any time with anpellee to pay s2id sums 







of money as set forth in the declaration and bill of particulars; 
they denied being indebted to appellee and charged appellee was 


not a duly licensed broker as sverred in his Jeclarationg 
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Met A jury trial was had resulting in a finding in favor ae 
: Puepalive in the sum of $500.00. Judgment was rendered upon the 
verdict of the jury and this appeal followed. 

Appellee testified in his own behalf and the appellant, 
Theodore Blech, testified on the part of appellants. No other 
witnesses were heard. 

Appellee testified he resided in Waukegan and was a 
real estate broker and had been engaged in that line of business 
for a number of years; that he was accuainted with the appellants; 
that the transaction forming the basis of the instant suit arose 
about six months or more before the trial of the case; That it 
concerned the sale of sub-divided property, a large number of 
acres at Lake Villa, known as the Sherwood traét; that Blech was 
not the owner of the property but that it was owned by his father- 
in-law who is co-defendant in this suit; that he had a conversation 
with appellant Blech in which Blech directed him to sell the 
property; that a written contract was entered into between him- 
self and the appellant Jacobson; that the contract provided that 
neither of the appellants was to psy any commission but when the 
deal was concluded the purchaser of the property was to pay the 
commissions; that a contract was entered into for the sale of 
the premises; that a controversy arose as to the conditions of 
the sale and certain reauiremente 2nd the deal was not consummated; 
that about three weeks prior to the time the contract was drawn 
he had a conversation with appellant Blech while returning from 
Chicago to Waukegan, at which time Blech expressed some dis- 
satisfaction with the ovrospective purchaser and said that if the 
deal did not go through he did not want to pay any commissions; 
that he, appellee, said he did not intend to charge any commissions 
if the deal was not closed but for his services he would take the 
money put up as earnest money and that Blech consented thereto; 
that there was deposited the sum of $2,000.00 as earnest money. 
Appellee further testified that he had another conversation with 
Blech and that Blech told him the appellant Jacobson had received 
$1,000.00 of the earnest money and had returned $1,000.00 to the 


purchaser; that appellant Blech told him he would give him 
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gn he could get the money and that he agreed to take $500.00. 







' On the part of the wpellants that portion of the written 
5 providing for payment of commissions was by agreement read 
i received in evidence. Appellant Plech testified that he was not 
the owner of the property which formed the basis of the transaction; 
that it was owned by his co-defendant Jacobson; that he did not 
sign the contract with appellee relative to compensation for his 
services or commissions; that he did not have a conversation with 
‘app llee to the effect apvellee would be permitted to keep and retain 
the earnest money deposited; that a controversy aro#%e as to the 
gignatures to the contract of sale for the property and the deal 
fell through; that Jacobson received $1,000.00 but that he, Blech, 
@id not receive any portion of it and had no agreement about its 
disbursement. 
A number of reasons are assigned and argued for a 
‘Teversal of the judgment. 
| The testimony is conflicting. We are not inclined to 
sturb the verdict of the jury on the question of fact. 
It is the contention of appellant that the verdict of 
0.00 was based upon a different theory than that set out in 
7 pellee's declaration and affidavit. In support of this contention 
is urged the court admitted testimony of an alleged offer of com- 
romise. We have examined the record relative to this contention 
‘ana there is no basis for it. The evidence to which objection is 
n e€ by the appellant was admitted only for the purpose of showing 











admission of liability onthe part of the appellant Blech. The 
the verdict is for a less amount than the amount sued for might 
complained of by appellee but appellants are in no position to 
ject to the verdict because of its inadequacy. By reason of the 

ion of the court infadmitting the alleged testimony complained 

appellants requested leave to have a juror withdrawn with a view 
f having the case continued. This leave was denied by the trial 

t, and we think properly so, because there was no error in the 

ssion of said testimony and there was no attempt made to recover 
Claim other than that set out in the declaration. 


It is also contended that apnellee did not show he was 


r licensed broker and is, therefore, not entitled to recover 
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cessary for a real estate broker to show, as part of 
Ee Sacie @ase in his action to recover commissions for 
ses, that at the time of rendering such services he had pro- 
red a certificate of registration; that where the requirement 
gs to the procuring of a license or of a certificate of registration 
laid down in a statute, the presumption will be that such license 
been procured or that registration has been had in compliance 
with such statute, until the contrary is shown, in any case where 
the question arises only collaterally such as in a suit by one 
i bject to such stant statute to recover fees, commissions or other 
ompensation. Bird vs. Trench, 240 I1l. App. 363. 

The record is free from any substantial error and the 


pment of the Circuit Court of Lake County is affirmed. 
Judgment affirmed. 
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TE OF ILLINOIS, = 


SECOND DISTRICT ; I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
aid Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 





y that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 
Appellate Court, at Ottawa, 78 a ai ae eee) of 
ee ee inithe year of our Lord one thousand nine 


hundred and twenty- 





Clerk of the Appellate Court 
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AT A RM OF/ THE A PELLATE COURT, 






3egun and held at Otfawa,/fon Tuesday, the Fifth day o 
| the year of our Lord one thousand nine hundred an 
within and aor the Second District of the State of} Illinois: 
Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon, NORMAN L. JONES, Justice. 
Hon. FRED G. WOLFE, Justice. 
JUSTUS L. JOHNSON, Clerk. 


EK. J. WELTER, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: On 
AUG 2U {93{ the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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APPEAL FROM THE 


Appellees, 


vs. CIRCUIT COURT OF 


PIRST TRUST JOINT STOCK 
LAND BANK OF CHICAGO, a 
Corporation, 


TROQUOIS COUNTY. 


Appellant 


Jett, J. 

This is an appeal by the First Trust Joint Stock Land Bank 
of Chicago, appellant, to have reviewed a decree entered against it 
in the suit of Charles Genschow and Rose Cetinemen, appellees. 

It appears that in the year 1928, Charles Genschow 
Pana Rose Genschow, appellees, had arranged to purchase certain 
“lands belonging to the heirs of one William Genschow which were 
“located in the Counties of Iroquois and Kankakee; that at that time 
the Bank of Chebanse was functioning in the Village of Chebanse, 
PMiinois, with Carl T. Porch the president thereof and James W. 


Porch, his son, cashier; that Charles Genschow did most of his banking 


4 
iness at the Bank of Chebanse; that Carl T. Porch and James W. 
Porch, president and Cashier respectively, also had a hardware store 


im the Village of Chebanse; that in November 1928, Charles Genschow 
: 3 ? 


of the appellees, while in said Hardware Store informed Carl T. 











rch that he was thinking of buying out the heirs of the William 
schow Estate and inquired of him-¢hat he thought of the trans- 
ion; that Porch inquired of Genschow as to where he was going to 
ain the money, to which Genschow replied that he was expecting to 
it from a private party in Kankakee; that Porch conversed with 

m about obtaining a Federal loan instead of a private jm. and dur- 
the cohversation between Genschow and Carl T. Porch, James W. 
joined them and suggested he thought he could get the amount of 
which was required through the First Trust Joint Stock Land 

nk of Chicago, the appellant herein; that a few days later James W. 

’ 


th 6xplained to Genschow the advantage of a Federal Farm Loan over 
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5 ie wes forwarded to appellant by the Bank of Chebanse. 
























-. It further appears that after the application was received 
the appellant an appraiser went to Chebanse to look over the land; 
a. the appraiser made his report and the First Trust Joint Stock 
_ = Bank of Chicago instructed the Bank of Chebanse to secure an 
“abstract to the lands and mail it to them for their attorneys to 

- nine. This was done by the cashier of the Chebanse Bank. The 


act was finally approved, the note and mortgage executed and 


h a letter to the appellant from the Bank of Chebanse signed by James 
a, Porch, the bank requested that the proceeds of the loan be deposited 
to its credit in the First National Bank of Chicago, On March 4th, 
1929, the appellant deposited the sum of $6979, the proceeds of said 
loan, less thehsum of $21 for dertain items of expense, in the First 
National Bank of Chicago to the credit of the Bank of Chebanse, 

ant on the same day wrote a letter to the Bank of Chebanse advising 
what had been done end enclosing a duplicate deposit slip for said 
mnount. In this same letter the appellant also instructed the Bank 
Chebanse to file and record the deed and to have the abstract brought 
n to date. Appellant also enclosed a check to the Bank of Chebanse 
or $35.00 to cover its commission, advising the bank that they relied 
upon them to have done all matters contained in said letter as 

ucted, and to make sure that the appellant received the re- 

corded mortgage. This letter was received by the Bank of Chebanse on 
March 5th, 1929, and upon receipt of said letter and duplicate deposit 
Lip the cashier of said Chebmse Bank debited the account of the 

First National Bank and credited the account of Charles Genschow for 
aid amount. The said cashier made no report at this time to the 
ppellant nor to appellees that this had been done. On March 7th, 1929, 
Bank of Chebanse closed its doors and on March 20th, following, 

or J, Ruckrigel was appointed receiver of said bank. Upon his 


pOintment as such receiver Ruckrigel called for Genschow's bank 
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first learned that the proceeds of the loan had been 








14 to his account. He did not know that appellant had de- 

+ i maid proceeds in the First National Bank of Chicago to the 
lit of the Bank of Chebanse nor did he know that the Bank of 
nebanse had secured the said funds from said appellant and deposited 


1 to his account until said 25th day of March 1929. 


a The entire transaction regarding said proceeds was made 


by the appellant and said Bank of Chebanse without the consent or 
knowledge of appellees or either of them. After Genschow learned 


om the bank that said deposit had been made to his credit on March 

























jth, he entered upon an investigation to learn how the vroceeds had 
‘“Peached the Bank of Chebange and found that they reached said bank 
the manner hereinbefore stated. He then made demand upon esaid 
pe@liant for said vroceeds but was refused and instituted this 
peeeding in the Circuit Court of Iroquois County to have said note 
mortgsge set aside and cancelled. 
To the bill of appellees answers were filed by the First 
ust Joint Stock Land Bank, appellant, and by the receiver of the 
Sbanse Bank. A cross bill was also filed by the First Trust Joint 
k Land Bank which among other things alleged that the funds on 
Osit in the Chebanse Bank to the credit of Genschow should be re- 
d to be a trust fund and that the receiver should be directed to 
the same over to Genschow as a preferred claim. Genschow and 
receiver of the Chebanse Bank filed separate answers to said 
gs bill. On hearing the court decreed that the mortgage end 
deed be cancelled and released and further found and held 
the fund in question was not held in trust and dismissed said 
oss bill, and this appeal followed as hereinbefore stated. 

It is the contention of the appellant that the Chebsnse 
or Porch was agent of Genschow and that the payment to said 
was the payment to Genschow. The evidence shows that the 
ibanse Bank had been representing the First Trust Joint Stock Land4ank 
d had taken thirty or forty applications for loans for said bank. 
? Ghebanse Bank “as paid a comission for its services in ob- 
ing the loan. We have examined the record carefully and we 


# the opinion that the Chebanse Bank was not the agent of 


w but Was the agent of the First Trust Joint Stock Land Bank 
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appellant. The First Trust Joint Stock Land Bank cannot 








, have paid the money to Genschow. 

The important question arising on this record is, who 

g entitled to the fund in question. The receiver of the Chebanse 
Claims it as a part of the general funds of the Bank of Chebanse; 
at the same was placed there as a general deposit and that it wag 
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fae to the appellant. 
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“not impressed with a trust and should not be paid to appellees xa 


i Without discussing further the evidence in the case, we 
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ttre of the opinion that the court properly held that the note and 
mortgage should be caiic@lled and the mortgage should be released. 

It remains now to determine whether or not the appellant is entitled 
“under its cross bill to the vroceeds of the loan, on the ground 
“that it was a trust fund. If this relief is granted to the appellant 
“at necessarily will have to be allowed under the general prayer for 


ief in the cross bill. 





The receiver sustains the same relation to the deposit 

as the bank sustained. We have been under what circumstances the fund 
question was deposited. 
“ When a person obtains legal title to vroperty by virtue 


ie a confidential relation and inluence, under such circumstances 















that he ought not, according to the rules of equity and good con- 
“geience, to hold and enjoy the beneficial interest of the property, 
a court of equity, in order to administer complete justice between 
the parties, will raise a trust by construction and fasten it upon 
Ris conscience and convert him into a trustee of the legal title, 
and order him to hold it or to execute the trust in such manner as 
protect the rights of the real party in interest. Allen vs Jackson 
122 Ill. 567. 

It is very evident that Genschow did not authorize the 
osit of this fund to hig credit. It is also true that the anvellant 
, mo knowledge that any such use would be made of the fund. And it 
is likewise true that the application of this fund by the receiver 
» the payment of the general debts of the Bank of Chebanse would 


f a fraud upon appellees and appellant because it is shown by 
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9 right or authority to loan or deal with funds except 
§ special purpose, and knowing these facts it took the 
impressed with the trust. The lettér of thé cashier of 


d out a certain sum of money on the transaction; that it desired 
» funds for the use in closing the entire transaction. The 
nsaction in which he made a partial payment already thereon was 


the barrower and it acknowledges that the proceeds of the loan 





_ in question were to be applied to its credit in the First National 


Bank of Chicago so that it might use that fund for the purnose of 


_ @losing up the purchase by Genschow of the farm from the Genschow 
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pie, 


eirs and not for a general deposit to the account carried by 
ngchow, 
The money in question was transferred in the usual and 
omary way. The evidence shows that after the transfer of the 
7,000 the Bank of Chebanse still had a credit after it closed its 
doors in excess of $20,000 with the First National Bank of Chicago, 
and this $20,000 was a part of the resources of the Bank of Chebanse. 
One of the fundamental principles in a claim of this kind is the 
ability to trace the fund. The record here shows that upon receiving 
; notes and mortgage at the request of the Bank of Chebanse, the 
‘appellant bank deposited the net proceeds of the loan in the First 
‘Wational Bank of Chicago for the credit of the Benk of Chebanse on 
the account of the Genschow loan. The land bank then gent the 
deposit slip in its letter of March 4th, evidencing the deposit of 
this amount to the credit of the Bank of Chebanse on account of the 
oschow loan by the First National Bonk of Chicago as directed. 
hen the Bank of Chebanse received the letter, enclosing the duplicate 
Geposit slip evidencing the proceeds of the loan in the First National 
| of Chicago to the credit of the bank, in the Genschow matter, 











Porch, a representative of the bank, stated: "I debited to the account 
of the First National Bank of Chicago and credited it to Charles 


4 


- Yes, Gengchow did have an account in our bank at that 





I made no report whatever to the First Trust Joint Stock Land 
of that. 
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A review of the evidence leaves no dispute as to the 


ed 
e y 


a, sit to abosoota ed taht eenbofwortosn Ff sae 
“fatohteN fetiT edt ch ¢ibete att of betloas ef of srow mol: 
oe eft cot bart eit sev tdaie tt fait on ogebrdd: 
| Botoened oft mot? mre? oft to wo:foanet) we saatound ait ou 
yi bhaittae tavooss sdf ot ape p Lereaeg : s ‘tor es 
* bra fanac $d¢ ot bevtetedett esw aotteous af yenom Sat 


‘ead to xstadett eft t53%s ted avons sonebive ‘edt Syew 
om beaofo ¢i vette ¢ibeto s bad [fits satedsnd ‘to oaaat tt 000, 


rivteoss moo tedd ‘awods Sze broost act “in shrouds 


. ee seriadad” to wmf add to ¢ikers edt xot oadotdd to. lh 
‘eat Gase god¢ deed Boel act ees g wortoars® ois ‘t6° hes, 


6s 


“to #iecosh ‘sit patomebive .déd domed to xetter att at chia s 


wooon Sit of Hotidsh EY zbststa ,tead sd¢ to evidstnsssaget 
*) © perssdd of tt Befibexo bas ogsdidd to ume a i 
“Yedtt ts tosd soo ort ‘tntfooss its ne Fa, odoin a 











at this particular fae We has been traced and identifeda 
Eiteom the land bank into the hands of the receiver of the 
Chebanse. It is to be kept in mind that the Bank of Chebanse 
nat Sabhaated that the money be turned over to it to apply on a cer- 
tain and particular transaction. From the evidence no other con- 
itaxton can be reached than that this money in the manner in which 
a. came to the bank was placed there for a certain and particular 
sons, and that purpose was to pay the Genschow heirs for their 
interest in the land that was purchased by the appellees. 
, The general proposition which is maintained both at law 
Send in equity upon this subject is that if any property in its ori- 
ginal state and form is covered with a trust in favor of the princi- 


* no change of that state and form can divest it of such trust 
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or give the agent ar trustee converting it, or those who represent 
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him, any right, any more valid claim in respect to it than they 




















chad before such change. An abuse of a trust cm confer no right on 
he party abusing or on those who claim any privity with him. This 
principle is fully wiearuined at law in all cases where it is sus- 
tible of being brought out as a ground of action or of defense 
a suit at law. In courts of equity it is adopted with a univer- 
ity of application." Vol. 2-Storey Equity Jurisprudence, Sec. 


(1258. The aféve rule is sustained in Woodhouse vs Crandall, 197 


42; 2 Perry on Trusts, Secs. 835-836; National Life Ins. Co. v. 
ther, 118 Ill. App. 491. 

The receiver took ‘ihe fund subject to the same rights 
of appellant that existed against it in the hands of the bank. Link 
1t Machinery Co. vs. Hughes, 174 Ill. 155; Union Trust Co. vs. 
umbull, 137 I11. 146; National Life Ins. Co. supra. 

This sum of money in question constituted a part of the 
ads that passed into the hands of the receiver and the general 
editors had no right to it. It was not necessary that appellant 
d be able to trace and identify particular pieces of money in 
he bank. The bank having at all times thereafter had more than 
f amount in cash on hand the presumption is that what money was 
out by the receiver after receiving this fund was its own 


. ‘Which it might lawfully pay out and not the trust 
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‘Grandali, 197 Tl. 104. 
ie view of the rule us we understand 4% we think the 

of this case are with the complainant in the cross bill. 
‘fund is éne that is easily identified and one that the bank was 
t entitled to, therefore its creditors are not entitled to it. 
We conclude, therefore, that the decree of the Circuit 
gurt of Iroquois County should be affirmed in so far as it directs 
hat the mortgage deed be released and note cancelled; that the 
yaid decree should be reversed in so far as it dismisses the cross 
1 and finds that the fund was not held in trust. A decree should 
entered, in addition to the cancelling of the note and releasing 
f the mortgage or trust deed, decreeing that the fund was impressed 
4th a trust and that it should be paid by the receiver to the 
ppellant. 
Decree affirmed in part and reversed in part and 
anded with directions to enter a decree as herein indicated.. 


Reversed and remanded with directions. 
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I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
said Second District of the State of Mlinois, and the keeper of the Records and Seal thereof, do hereby 
ify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 
Appellate Court, at Ottawa, Oe ee ee ey of 
fe rr a ie year of our Lord one thousand nine 


hundred and twenty-— 


Clerk of the Appellate Court 
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T A TERM OF THE’ AP LLATE COURT, 
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Begun and held 





the year of our Lgrd one ousand nine hundred and thirty-one, 


within and for the Secgnd District of the State of Illinois: 
Present--The Hon. THOMAS M. JETT, Presiding Justice. 

Hon. NORMAN L. JONES, Justice. 

Hon. FRED G. WOLFE, Justice. 


JUSTUS L. JOHNSON, Clerk. —“y 
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E. J. WELTER, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: On 
AUG 2U 193\ the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 8256 Agenda 12. 
SADIE VANCE MAYALL 
PItf. in error 


Error to the Circuit Court of 
VSe 
Mercer County. 
JOHN H. DINGS, et al 


Defts. in error 


Opinion by Fred G. Wolfe, Justice. 

The vlaintiff in error herein referred to as the 
complainant, filed her bill in the circuit court of Mercer 
County on June 16, 1928, to enforce the payment of a leracy 
of $4000 given to her by her mohher, Mary J. Vance, now deceased, 
in paragraph B of clause 5 of her last will and testament. 

Said paragraph reeds as follows; "In the event of my decease 
before the decease of my said husband; or, in the event of my 
seid husband's decease before my decease, and the failure from 
any cause of my said daughter to have, receive and cet from 

the estate of my said husband, the sum of $4000.00 in cash, I 
hereby give and bequeath to my said daughter, the sum of $4000; 
payable, if out of my estate in accordance with the above, by my 
son, H1mer Scott Vande, (without interest) within one year after 
my decease (if I survive my said husband), and one year after the 
decease of my said husband (if my said husband survives me). 

And the said payment of said $4000.00, in accordance with the 
above, is hereby made a special charge, incumbrence, and lien 
upon the real estate devised to my said son, in and by, or under 
the terms of this will, till paid in accordance with the above 
provisions. Said above provisions being made and intended to 
carry out the joint purpose and intent of myself and husband to 
assure to our said daughter from our combined estate (now held 
by us severally and individually) the sim of $4000.00, over and 
above the real estate and personalty, other than money, to her 
given, bequeathed and devised, in and by this will, and the will 


of my said husband, executed by him of even date herewith; and 
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said provisions, as well as the others contained in this will, 
and the provisions in said will of my husband, taking into con- 
sideration, certain gifts and advancements heretofore made to out 
said children, viz: a160 acre farm to our said eon, and $5000.00, 
to our said daughter." 

The testatrix, Mary J. Vance, died February 12, 1909, 
and devised all her real estate, consisting of 160 acres sit- 
uated in Mercer County to her husband, James B. Vance, during his 
lifetime and after his death to her son, Elmer S. Vance, in fee 
simple. The object of this suit is to raise by a sale of the 
real estate so devised the amount of the legacy of $4000.00. 
James B. Vance died testate on March 24, 1918, leaving the com- 
plainant and said Elmer §. Vance as his only heirs at law. 
Elmer 8. Vance died intestate on June 2, 1928, and surviving 
are his widow, Clara B. Vance, and Alta L. Vance and Verna Vance 
Smith, his children and only heirs at law. 
A On January 5, 1928, having previously disposed of his 
personal property, Elmer Vance, conveyed all his real estate to 
John H, Dings, as trustee, for himself during his lifetime and 
for the use of his heirs after his death. No administrator has 
been appointed of the estate of Elmer S. Vance. On Febfuary 25, 
1928, Elmer S. Vance and his wife and said trustee conveyed the 
real estate in question by deeds to M. H. Mack in compliance 
with a contract of sale made by Elmer 8. Vance on November 4, 
1927. Under the terms of an instruzent, designated in the 
record as a stipulation and dated February 327, 1928, the unvaid 
balance of $19,000.00, due from M. H. Mack to Elmer §. Vance as 
the purchase price of said real estate, was paid to Mr. Dings. 
The stipulation provides that Mr. Dings is to make certain payments 
out of the $19,000.00, consisting of certain debts and obligations 
of Elmer S. Vance and the taxes on his real estate; what then re- 
mains thereof is to be held by him until such time as the title 
to the real estate conveyed to Mr. Mack shall be found satis- 
factory, and the residue, if any, Mr. Dings shall apply in com- 
Pliance with a trust agreement dated January 5, 1928. The 
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stipulation bears the signature of Elmer §. Vance, Clara Vance, 
Alta L. Vance and Verna Vance Smith and M. H. Mack by their 
respective attorneys. The evidence shows that Mr. Dings has on 
hand of the $19,000.00, the sum of $4200.00 which he holds to 
protect Mr. Mack against the alleged claim of the complainant 

of a lien against the real estate for the vayment of the $4000.00 
legacy; that Mr. Mack knew at the time the stipulation and deeds 
were executed, that the complainant claimed that the $4000.00 
legacy had never been paid. 

The bill alleges that the estates of Mary J. Vance and 
James B. Vance have been fully settled, the personal representa 
tives thereof discharged, and that complainant has not received 
from said estates, nor has she been paid by any one the $4000.00, 
or any part thereof, given to her by her mother's will. Clara 
Vance, M. H. Mack, Alta L. Vance, Verna Vance Smith, John H. Dings, 
and John H. Dings as trustee, of Elmer Scott Vance, are made 
parties defendant to the bill. The bill prays that an account 
may be taken and for a decree in favor of the complainant for 
the amount found due; that complainant be decreed to be entitled 
to a lien and to the foreclosure of such a lien upon the premises 
in question for the amount found to be due within such time ag 
may be fixed by the court; that in default of payment, said prem- 
ises be sold to satisfy such amount with costs. 

To the bill the defendants filed their answer, to which 
the complainant interposed her revlication., The cause was re- 
ferred to the Master in Chancery to take evidence and report the 
same with his conclusions of law and facts. The Master found 
that the legacy had teen paid and recommended that the bill be 
dismissed for want of equity. Objections of the complainant to 
the Master's report were overruled. The objections were ordered 
to stand as exceptions, overruled by the court, and thé court 
ordered the bill dismissed for want of equity. From the order 
of dismissal, the complainant sued out a writ of error to ob- 


tain a review and a reversal of the decree of the lower court. 
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In their answer the defendants allege payment of the 
legacy. In their printed argument filed in this court they con- 
cede that the legacy was not paid before the year 1919. It is not 
claimed nor urged by the defendants that the legacy, or any part 
of it, was paid out of the estate of Mary J. Vance. It is the 
contention of the defendants that the complainant has received 
from the estate of James B. Vance, $4000, in cash as ig pro- 
vided in the will of Mary J. Vance and that therefore no lien 
attached to testatrix's real estate securing the payment of the 
legacy of $4000.00. 

John B. Vance devised and bequeathed his residence 
property, being all of his real estate, and also his personal 
effects, household goods, furniture, etc., and supplies in, about 
and appurtenant to hie residence property to the complainant. 

His will names Hlmer Scott Vance as residuary legatee and contains 
no bequest of money or cash to complainant other than the legacy 
of $4000.00. Paragraph ©. of clause 5 of his will is the same as 
paragraph B. of clause 5 of the will of Mary J, Vance, excepting 
that the word "wife" is used in the place of the word "husband" 
wherever the same appears in the latter paragraph. 

The evidence shows that upon the final distribution of 
the assets of the estate of Jemes B. Vance, on May 6, 1919, the 
complainant signed and zeve to Elmer S. Vance, executor of the 
last will of James B. Vance, a receint for $9000.00 and which 
stated that the amount was in full of her distributive share of 
said estate. The will of Mary J. Vance provided that if the com- 
plainant did not receive $4000.00 in money from the estate of 
James B. Vance, the cash legacy of $4000.00 was payable by 
Elmer S. Vance. The will, as hereinbefore stated, did not 
bequeath any specific money legacy to the complainant, exclusive 
of the $4000.00 legacy. Therefore, we are of the opinion that 
the receipt of the complainant for $9000.00 from the estate of 
James B. Vance, is prima facie evidence of the discharge of the 
land from any lien for the payment of the legacy by Elmer §. 


Vance, and, if standing without impeachment as shown by the 
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evidence in the wcord, the receipt is a bar to the recovery 
by the complainant in this suit. Whether or not the receipt is 
by the evidence impeached, contradicted or explained, under the 
rule governing the force of oral evidence as against a written 
receipt, in such a manner as to deprive it of its legal effect, 
or ig the question presented on review. 

The net agsets of the estate of James B. Vance consisted 
of a promissory note of the Rock Island Plow Company for $6000; 
certificates of bank deposits to the amount of $5000.00, and 
which were carried in the final report filed in the estate as 
cash; and also $149.81 which amount Elmer §. Vance retained as 
his distributive share of the estate. The $9000.00 mentioned 
in the receipt of the complainant included the note for $6000 
and the certificates of deposit for $3000.00. The evidence in- 
troduced by the defendants shows conclusively that the note for 
$6000.00 was first made on September 20, 1917, and payable to 
Jemes B. Vance on September 20, 1918. At ite maturity the note 
Was renewed by a note payable to Elmer S. Vance, as executor of. 
the last will of James B. Vance, and payable September 20, 1919. 
The last renewal note, on the day of the distribution of the 
estate of James B. Vance, was endorsed by Hluer 8, Vance as 
executor, to the complainant. A renewal note was given to the 
complsinant by the Plow Company on September 20, 1919, payable 
to her one year from its date, and paid in full, with all inter- 
est thereon, by the Plow Company on September 20, 1920, fhere 
is no denial in the evidence of the statement by the complainant 
in her receipt that she received $3000.00, or the certificates 
of deposit representing that amount. The only evidence bearing 
on this point being the testimony of Benjamin Shriver, who acted 
as attorney for the complainent and Elmer 8. Vance in the settle- 
ment of their parents' estates, and who testified that he did 
not remember if the certificates were Or were not endorsed to 
the complainant by Elmer S. Vance. 

In the receipt dated May 6, 1919, the eamptian complainant 


Waived notice and consented to the immediate closing of the estate 
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of James B. Vance. In his report, Zlmer 8. Vance reported to 
the court that he and the complainant are the only heirs of 
James B. Vance and that they have agreed by and between themselves 
as to a settlement and division of said estate and that each 
have filed their receipts therefor in full satisfaction of their 
Claims in said estate. This statement in the report is based 
upon a contract dated May 6, 1919, and executed by the comolainant 
under the terms of the will of James B. Vence was bequeathed the 
sun of $9000.00; that Elmer Scott Vance Feels thet same was not 
an equitable and just division of said estate and for the pur- 
pose of making an equitable division, he agrees, in addition 
to the sum allowed the varty of the second part, under the terms 
of the last will and testament of Jemes B. Vance, to turn over 
and assign all his interest, right and title to one certain 
promissory note for $6000.00 given by the Rock Island Plow Com- 
pany, and $11,000.00 payable on or about one year from the date 
of the agreement, to-wit: May 6, 1919, with interest at the 
rate of 5% per annum as evidenced by one certain prouissory note 
of even date herewith given by Elmer S. Vance to the complainant; 
it being mutually understood and agreed thst the agreement is 
made for the express purvose of making an amicable and just 
settlement of the estate of James B. Vance and for no other DUPDO SE. 
Elmer | §. Vance as executor of the will of James B. 
Vance filed in the Probste Court of Rock Island County st the 
December term, 1920, a report showing that he had made distri- 
bution of the assets of the estate of James B. Vance according 
to the receipt signed by the complainant and his own receipt for 
$149.81, which he recited was done according to their respective 
interests in said estate as determined by the laws of descent 
of the State of Illinois. 
The evidence mainly relied upon by the complainant 
to sustain her side of the case is the testimony of Benjamin 
Shriver. Mr. Shriver testified that he acted as the attorney 
for the complainant and Elmer §. Vance in the matter of the 


settlement of their parents' estates, but that he is not now 
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acting as complainant's attorney and that he had no interest 
whatsoever in the outcome of the suit at bar as her attorney. 
That the firm of Shriver and Shriver were writing to 
John H. Dings, as trustee, as late as March 30, 1928, pressing 
the payment of the legacy on behalf of the complainant, appears 
from letters introduced in evidence by the complainant. In 
the additional abstract of the record filed by the defendants 
there appears in fully the objections taken in the case to the 
Master's report, and to which the firm name of Shriver and 
Shriver is signed. In the reply brief on the complainant, Mr. 
J.J. Neiger, attorney of record for the complainant, states 
positively that Benjamin Shriver is not and hes not been attorney 
for the complainant in the case at bar and that the name of 
Shriver and Shriver appears inadvertently to the objections 
filed to the Master's report. Mr. Shriver slso testified that 
when he learned thet he would probably be a necessary witness 
in the matter of forcing the payment of the $4000.00, he withs 
drew as attorney for the complainant and told her she would 
have to go to some other attorney, because he could take no 
further part in the matter. 

It is insisted by defendants that Mr. Shriver's tegs- 
timony should be given but slight weight because he assumes the 
double burden of representing the complainant and by his testimony 
furnishing evidence to insure the success of the suit. To so 
hold would be to find that Mr. Shriver had deliwerately sworn to 
a falsehood when he testified that he had no interest in the 
outcome of the suit, and had withdrawn as attorney for the 
complainant before the suit was instituted. 

It appears from the evidence that Mr. Shriver acted as 
the attorney for Elmer S. Vance as executor of the wills of Mary 
J. Vance and James B. Vance, and both the brother and sister 
relied upon Mr. Shriver for a just and legel settlement and ad- 


justment of their interests in the estates of their mother and 
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father, including the payment of the $4000.00 legscy. Under 
the circumstances, and the further fact that complainant's case 
rests largely on the testimony of Mr. Shriver, it seems incon- 
ceivable thet an attorney would swear falsely that he had with- 
drawn from the case and had no interest as an attorney in it. 
We will, therefore, consider Mr. Shriver's testimany free from 
the criticism that he appears as attorney for the couplainant 
in this suit. 

Phe evidence to support the complainant's case that 
this legacy of $4000 had not been paid and the evidence of the 
defendant that it hes, is in such conflict that it is hard to 
say where the prevonderance lies. It is doubtfull whether the 
evidence is sufficient to cvercome the prima facia case made by 
the defendants, when they introduced the receipt signed by the 
complainant showing that she had received her full share of the 
estate of her father. Some of Mr. Shriver's testimony tends to 
corroborate her claim, but there are other facts and circumstances 
in the case that seem to discredit this testimony. A great many 
of the conversations and transactions testified to, cccurred 
quite a number of years before the time of the trial and of 
course the details of many of the transactions are forgotten, 
so that it leaves the evidence in an unsatisfactory state. ‘Ve 
are called upon to review the whole record de novo after both 
the master and the chancellor have decided the controversy ad- 
versely to the complainant. The master's findings are opposed 
to the testimony of the complainant and Mr. Sariver in con- 
tradicting the receipt. The conclusion of the master in his 
report, which was sustained by the decree of the chancellor, 
ig entitled to weight in this court in deciding this issue of fact. 
(Warren vs. First National Bank, 149 I1l., 9) 

Owing to the discrepencies and uncertain state of the 
evidence this court might well conclude as was said in Siegel 
vs. Andrews, 181., Ill., 356. "The first contention raises the 
question of fact which has been passed upon adversely to the 


appellants by the master. This finding has been approved by 
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the chancellor, and, after a careful reading, and consideration 
of the evidence, we cannot say that its weight is manifestly end 
clearly against the finding, and that being so, we should not 
and will not disturb it.’ (Ruddy vs. McDonald, 244 Iil1l., 494) 

We cannot say that the findings of the magter ig 
manifestly and clearly egainst the weight of the evidence in 
this case. The judgment of the circuit court of Mercer County 
is hereby affirmed. 


Affirmed. 
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Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. FRED G. WOLFE, Justice. 


JUSTUS L. JOHNSON, Clerk. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
19 20 (93) the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 8360 No. 21 


In the Appellate Court 
of Illinois 
Second District 
May Term, A. D. 1931. 
Elizabeth Nellie Crittenden 
Plaintiff in error 
VS. 
Error to the Circuit Court 
Lucille Kingsbury and Albert 
of Winnebago County. 

Kingsbury, 


Defendants in error, 


Opinion by Fred G. Wolfe, Justice. 

The plaintiff in error Elizabeth Nellie Crittenden, filed 
a petition in the circuit court of Winnebago County, Illinois, 
for a writ of habeas corpus to get possession of her minor child 
Virginia Elizabeth Crittenden, who, at the time of the institution 
of the proceedings was three years of age. The child, together 
with her parents and sisters had lived in Sheboygan, Wisconsin, 
until sometime in the spring of 1950. The father of the child 
had been committed to a reformatory at Green Bay, Wisconsin, for 
contributing to the delinquency of a minor child. At the time 
of the filing of the petition and the hearing on the same he 
was still confined in the reformatory. 

While the femily were living in Sheboygan, Wisconsin, the 
mother of the child became ill. Their source of income was very 
meager and the family became a public charge, depending upon the 
contributions of the Salvation Army and other charitable Institu- 
tions. The father contracted a communicable venereal disease 
during the time that he lived with his family in Sheboygan. 

The plaintiff in error permitted the father to use certain 
articles of clothing of the child in question in treating 


himself for said disease, so that the child became infected with 


ae 
f& ,ov ; ; ! 06c8 Ol, 0B), 


fro etsifleqqa ent at re ; St 
atomtitl to tio vB 
toitteld broosa 
sléQ@L 6a A garteT YeM 
pebaettixd siifet dtedsxsi If 
sorre oat ttitatsl[t © 
.BV 
wxved tivotrod edd oF torte 
tredlA bas yiudegoraA ell[toml 
swinvod ogsdenaiW To : 
. Viudagnia 


,torre at avmabne ted 


,sotteaut ,etfoW .D bett yd ootaiqd 








bolit ,mebnettix) eifleu dtedssila rorge at Tittaislg edT Jains 
eefonifil ,ytavo0 ossdenntW to ¢ivoo tivesto edt af motitieq Bs 
hHlido tomim ted to noteesaaog tog of augioo aseded to tiiw.s tot 
sottutitant edd to omtt oft ts ,odw ,mebnevtind diedsxsiff sinigtiv 
tedtegos ,bfidoe sil .9gs To atsey sotld asw eanibsssorq ode to 
¢fitanooalW ,asayoded2 of Sevif bs atetatea bus atnetsq tol dt iw 
blido edt to tenist oft .O0ECL to anitige ont ot outtomoa Litms 

wot ,MlenooatW ,Ysd neetD ts yrotsmroter s of bets tmmoo meed bad 
suft edt vA ,hbf{fde tonim s to youeupniteb ent of gaivudiitnoo 

ef emsa eft mo snitsed edt bas moititog oft To gntItt edt to 
-Ytotsmorrotet edt mt hontiIaoo ffita Baw 

ead ,aianoosll ,asgyodede mi gnivil stew ¥fimet edt eli aw dial 
Yisv easw emoont To eotvoa rionT .{f{f omsoed bilide ont to tedvom 
eit moqu anibaeqeb ,esatsio off{duq s smsoed yiimst odt bas regsout 
~vtiteol sidstiisdo rtendto fas ytd notisvisa sdt to afoltvudias moo. 
sesoenth Isotesov oldsotaummoo s betosttnoo tedtst efT .anott 
-Msgyodenia at yLimst etd dtiw bevil ed tsdi ame eds gatiyb 
aisizes cay of tedist ent bedtimreq totve mt Tittmislg oat 
guttsert mt nolteeyp mt biido ent to gaidtolo to eeloltas 

dtiw betostat emsood bltdo odd tadt oa eee bisa tot tleamtd 


1S ae 


fe. 


this same venereal disease. The defendant, tho is the grand- 
mother of the child on its father's side, learning of the de- 
plorable condition existing in the home of the son'Wfamily had 
the family come to her home in Rockford, Illinois, and gave 
them medical assistance, and food and clothing for the family. 
While the mother and child were at the home of the defendant, 
arrangements were made for the grandmother to keep the youngest 
child. The child was taken into the home of the defendant at 
Rockford and given food and clothing md also medical atten- 
tion. During the time defendants have had possession of the 
child she has largely recovered her health and the evidence 
shows that the child has been properly cared for during the 
time that she has been with her grandmother. The child is 
still being treated for the disagreeable disease that Was 
communicated to her at the home of her parents, but reports are 
favorable for her complete recovery. 

The plaintiff in error has made lengthy arguments bearing 
upon the question of the right of the parents to their child. 
We recognize the general rule that the parents are entitled to the 
care, custody and possession of their children, unless there is 
some reason why they susaie be deprived of such care, custody 
and possession. The defendants in error do not dispute that 
this is the law. There is a further rule of law which this 
court recognizes. That is, when the court comes to deal with 
infants the principal question to be considered is, ‘What is 
for the best interests of the child involved?' That is the 
only question involved in this case. The trial court heard 
the evidence in this case and had an opportunity to see and 
hear the witnesses, and decided it was for the best interest 
of the child that it remain in the care and custody of its grand- 
mother. We have examined the record filed in this case and we 
cannot say that the court erred in his findings. 


We are of the opinion that it is for the best interest 
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of the child for it to remain in the care and custody of 
the defendants, and the order and judgment of the circuit 


court of Winnebago County is hereby affirmed. 


Affirmed. 
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Gen. No. 8365 Agenda No. 34 


HIRAM COOPER, 
Appellee, 
Appeal from the Circuit Court 
vs. 


of Rock Island County. 
BRADY-WAXENBERG COMPANY, 
a corporation, 
Appellant 
Opinion by Fred G. Wolfe, Justice. 

The plaintiff, Hiram Cooper, was standing at the inter- 
section of Forty-fourth Street and Seventh Avenue in the City of 
Rock Island, Illinois. While he was standing there a street car 
came along and stopped. While the street cr was standing at the 
intersection a truck of the defendant which was being driven by 
his servant, Clinton Crawford, was driven upon the curbing where 
the plaintiff was standing, The truck struck the plaintiff and 
knocked him down and injured him. The plaintiff's testimony, which 
is undisputed, is: That the truck struck him and knocked him down, 
that he was lying on the gress and was stunned; that his right arm 
hurt him badly; that his nose was broken and his right side hurt 
him; that he had a sharp pain above his hip which lasted about 
four months; and that his nose hurt him. That the vain in his 
Nose lasted two or three weeks; that the pain in his arm continued 
about two months; that the bruises on his arm and side were black 
and blue; his arm was swollen and the doctor lanced it three times. 
That he was a patient in St. Anthony's hospital on account of 
such injuries six days; that the hospital bill was $37.00; that 
after he left the hospital he was treated by Dr. De Silva several 
times a month for a month and a half; that after the injury it was 
two or three months before he was able to do any heavy work without 
pain; that he has no ill effects from his nose being broken aside that 


it is crooked;that there is a little difficulty in breathing; he finds 
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that it is a little harder to breathy 
r. De Silve was called as a witness and corroborated the 
plaintiff in his testimony relative to the injuries, and described 
the treatment that was applied, and also thet the amount of his 
charge for his services was $64.00. ine doctor in hig testi- 
mony says: "There was a slight deformity in the nose sfter 
fr. Cooper recovered from his injury, such as a slight angu- 
lation in the right lateral cartilage. The bonés in hig nose 
where they were crushed were pushed over and broken into bits. 
His nose was over on the left side of his face and also under 
the eye, but we brought that back, but there is some slight 


angulation", ‘fhe angulation is permanent." 


The case was tried before a jury in the circuit court 
of Rock Island County, and they found the issues for the plain- 
tiff and assessed his damages at $1000.00. After a motion for 
a new trial end arrest of judgment was overruled, the court 
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entered judgment on the verdict for the plaintiff in tI 


5 
® 
ra 


SEB his 


of g1000.900, and the case is now brought to this court on 


appeal. 
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gs of error, viz: First= 
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ppellant assigns two cause 
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The court erred in giving instructions tendered by the plaintiff 
on the question of recovery of damages. Second- That the 


ount of the damage is excessive. 


ck 


The instructions are not mumbered in the abetract zs 
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required by the rules of this court and it entails considerable 
additional work upen the court to locate the instructions which 
are under discussion and consideration. If the attorneys wovld 
be more careful in this regard, it would greatly facilitate the 
work of the court in pessing woon the instructions under con- 
sideration. The instructions complained of enumerate the 
Varioug items upon which recovery msy be had in the event the 
verdict of the jury is in favor of the plaintiff. There are 
two criticisms mede against this instruction. The first is 


that it authorizes the recovery on bodily and mental vain 
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suffered, if any in the future. An examination of the in- 
struction discloses that it is not subject to this criticism, 
pecause recovery is limited to such suffering in mind and body 
as the plaintiff has already endured. The cases cited by the 


+ 


appellant in support of their contention is where the court 
gave an instruction relative to a recovery for future pain 
and suffering, and the courts heve uniformily held that such 
an instruction is bad. 

The other criticiem of the instruction is that no re- 
covery can be had for scars, end disfigurements, is not 
supported by the authorities. The case of the Chicago City 
Railwey vs. Anderson, 800 Ill. Avp., 74; the case of. Fitzgerald 


Vs. Davis, 337, App., 488; and the Chicago Consolidated Traction 


b9 


Company ve. Schritter, 222 Ill., 364, all lay down the doctrine 
that the vlaintiff may recover for a disfigurement resulting 
from the accident. It is not disputed in this case that the 
plaintiff's nose is crooked and will be disfigured for life. 


W 
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think the jury vere properly instructed relative to the 
elements of damage to be considered by the jury in making 
wo their verdict. 

The jury wno sew and heard the different witnesses 
teatify, and also saw what disfigcurenent there wage to the 
plaintiff's nose, assessed plaintiff's damagee at $1000.00. 

It was the province of the jury under the instructions and 
advisement of the court to assess the olaintiff's damage, and 
uniess this court believes it is manifestly against the weight 
of the evidence, the verdict should not be disturbed. From an 
examination of the record in this case we ere of the opinion 
that the verdict is not excessive; that there is no reversible 
error in the case. The judgment of the cireuit court of Rock 


islend County is affirmed. 


Judgment affirmed. 
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TATE OF ILLINOIS, | 
eee Oe I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 


r said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 
Appellate, Court. at Ottawa, this == ee day of 
in the year of our Lord one thousand nine 


hundred and twenty-__ 


Clerk of the Appellate Court 
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he yeaf of\our on& thousand nine hundred and thirty-one, 
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within and for the Second District of the State of Illinois: 
Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. FRED G. WOLFE, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 
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that afterwards, to-wit: On 


the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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DAN C.. FRIEDINGER, 
WILLIAM BISHOP, 
: Appellants Appeal from the 
Circuit Court of 
vs. Livingston County. 
ERCIE SIMMONS, MATTHEW 

KAFER, et al., 
Appellees 


i i I et Mc 


Opinion by Fred G. Wolfe, Justice. 


The appellants, Dan C. Friedinger and Williem Bishop, 
filed their bill in the circuit court of Livingston County, 
against Ereie Simmons and Matthew Kafer, et al. They al- 
leged that a contract entered into between the apvellents 
and the appellee, Ercie Simmons, on the eighth dey of June 
1925, should be cancelled and declared null and void as a 
cloud on the title to certain property of appellants. The 
bill prays that appellants title be quieted in them and they 
be restored to full possession of Ghia wpemibood described 
in their bill of complaint. 

It is alleged in the bill that the appellants 
were the owners of certain premises as therein described; 
that the appellants entered into an agreement with Ercei 
Simmons whereby they contracted and agreed to sell to her 
the oremises in question for the sum of 95,000.00. The 
contract provided that the $5000.00 should be vaysble in 
$50.00 installments; that the first payment was to be paid 
on November 10, 1925. Fifty dollars each month following, 
in advance, at the rete of six per cent per annum. The 
interest to be payable every six months and upon payment 
of full amount appellants were to convey said premises to 
appeliee by giving a good and sufficient warranty deed. 

The appellee further alleges thet possession was to be given. 
to Mrs. Simmons on the 10th of November, 1925; that she 


paid the sum of $50 on November 10th, 1925; that she entered 



























us ¥ ORs ia 
mH 
-YS& .08 sherezs OM “o7e8 on ae 
 RMUIGETAL 
t 
ere re 
eft mort [eeqqaé atest leah é 
to frye tiyortd 
Ytared cotesrivid eV 
WEETTAM , BMOMMTE eros 
.. Is $s | HEU 
( aselleqaA 


.softerl .atLoW .) bert yd motmtqd — 


,qodtera msifliW bas segatheich .0 ast ,atoslisqes sdT ie 
eyiauo0 rotepgnivid to tuo tivoxto edt at tthe atedt beret 
~fs yed? .f[s ¢e , rete wedtisi boe eaoumte etors deatsas — 
gsinelisages odd ssowted ofat Bovedas ¢ostéaoo tedt beget 
enul to ysh didgte edt so ,asommlé@ eford | .sellsqgs aad bas | 
s 2s btov bas Ilum bersfoeh bas helfoonss of Bluads a8er 
ant -atnstlieqqe to yteecote aistreo ot eltit edt ao buolo 
yedt bas mect at Mera kip ed oftit ateslieqas tadt ayera Ilid 
bod iroasb aeeimetaq Sct to nofassesog fist ot hesotest od . 
,taislqneo to rid xied¢ rs 
atuslfleccs ect tedt frig eds mi hagetee at a ot i 
thsi troseh mietedt es esesrimetq oistxso to arerKo edt in 
.feord dtiw tremeetge ag otal batesine ainslfecas. ont, tsdt 
sed o¢ [fsa of beergs bas betosrinoo yedt ydssedw eoommié ; 
oT .00.000,8% to me. odi rot notteeun ai geatmetc eit 
ni eideyeq ed bivorig,00,0008% sft dust bobivorg soaritmes . F 
bisg od ot aaw tasnysa terit sdt tedt retuomEistemt 00.088 
,4Raiwollot dtmom doses atalfob yIiT .adsel ,OL redmovell mo 
edT ments teq da9o 19¢ Xis to sts1t adt tes ssoanhe aR 
toemyeq moqu bas ad¢nom xia yreve eldsysq ed ot testedat — 
ot assimerq bisa yevaoo o¢ stew atrslleqas daonts Ifiet to q 
.beeb viastisw tsetottiwa bos boog s anivis vd, selloggs | 
.mevig od ot esw nofassescd tsdt eegel{s sedéiot at foaen,, 
ene. tase 7aseL ,redmevol to AJOL edt mo aia 
“betetns ova tedt ieS@L ,dtOL sedmevol mo 08% to ULE 


into possession and now occupies said premises; that 
she has no other claim or demand other than by said contract; 
that she paid the monthly installments regularly until October, 
1929; that she paid the interest on the principal sum until the 
tenth day of May 1929, when she defaulted and paid only a portion 
thereof; that from the said 24th day of November, 1925, she wag 
wholly defaulted in paying the installments or any of the interest 
and by réason of such default the ssid contract Has been rescinded 
and become null and void. 

The bill further alleges that the appellee Simmons had 
the contract recorded; that the gaid contract is wholly void 
and should be removed ag a cloud upon the title to the premises. 
There are numerous other things alleged in the bill but they ere 
not important for congsideretion in the decision of this case. 
The sppellees filed answers to the bill denying that the 
appellants were entitled to the relief prayed for. The case 
Was referred to the master who heard the testimony and revorted 
his findings and conclusions to the court, and held adversely 
to the claims of the appellants. Objections and exceptions 
were filed to the masters report, which were overruled by the court 
and decree was entered confirming the findings of the master. 

The records in this case disclosed that the apvellee 
Simmons hed two contracts with appellants which she assigned 
to one J. A. O'Neil, and that he made the payments on the 
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Contracts for some time. Subsequently he transferred or assigned 


i 


the contracts to the appellee Matthew Kafer. Matthew Kafer in 

his answer denied the making of the contract of November 10th as 
recited in the bill of complaint, and alleged that on the Sth 

day of June 1925, a contract wag entered into between the appellant 
and the appellee Ercie Simmons for said premises for a con- 
sideration of $5000, $1000 to be paid eash on delivery of 

the contract, receipt of which was acknowledged, and the bel- 

ance in payments of $500 annually on the 8th day of June in 

@€ach year. The first payment was to be in 1926, said sum to 


draw interest at six per cent per annum on sll deferred payments. 
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Ercie Simmons Was to pay the taxes and assessments subsequent 
to 1925. A covy of this contract was attached to the answer 
ef Kafer. 

The eovellee Kefer filed a cross—-bill setting up the 
facd. that the original complainants had filed their bill to which 
he hed filed an answer. The cross-bill also sets up the contract 
entered into between the appellants and appellee Simmons, on the 

th of June 1925; also alleges that a supplemental contract was 
entered into between the sams perties on the 10th of November 
1925, concerning the same property and the same premises involved 
in this suit. The prayer of the cross bill was for an accounting 
between the varties, and that appellants Bishop and Friedinger 
be required to deed the premises to Karer and to comply with 
the conditions of the two contracts. 

On 3 hearing of the case the court found in favor of 
the appellees and against the apnellants and entered a decree 
finding the sum or sums that had been paid and the gums that were 
still due, and ordered that the sums due be paid within e certain 
time therein fixed by the court. If the payments were made as 
ordered, then the appellantswere to deed the prooerty to Kafer. 

The court denied the prayer of the appellants to have the con- 
tract declared null end void. It is from this decree that the 
appellants prosecute this appesl. 

Practically the only controversy before this court is 
as to the payment of $1000 at the time the contract was entered 
into by the appellants and appellee Simons on June 8, 1925, 
and as to the application of $125 payments made by the appellee 
Simmons. The appellee Kafer claiug thet this $225 should have been 
credited to payments on the principal sum, due, thereby reducing 
the amount of the principal by $125. Both the appellents and the 
appellees hsve assigned errors as to the application of this 
last mentioned sum. 

Appellants strenuously contend that the $1000 in con- 
troversy Was never paid to them by Mrs. Simmons. It is just as 


strenuously contended by the appellees that this $1000 was paid 
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by Mrs. Simmons to the appellants. This item is the main 
question that this court is called wpoon to determine. The evi- 
dence as to the payment of this $1000 item is very conflicting. 


Mrs. Simmons testified that she oaid the S1OOO in question and 


ct 


in additionei thereto paid $8.05 atthe sane time. The $8.05 

Was the pro reta velue of an insurance policy that was due the 
appellants; she testified that she borrowed $1000 in cash from 
Mathew Kafer, and thet she paid this money to the appellants. 
Mathew Kafer corroborated Mrs. Simmons in this testimony and tes-— 


tified that he loened her $1000 for the purvose of making the 


GQ 
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first payment on this proverty. An examination of the contract 
between the narties that was entered into on the Sth of June 
1925, discloses thet it recites in the contract, and on the 
day, (June 8, 1925) 31000 deters onsh wes vaid and the re- 
eeipt whereof was acknowledged by the sanpellants. The appellants 
in their testimony denied that they ever received any part of 
this $1000 or that the sane was paid to them by irs. Simons. 
From exeminstion of the whole cf the evidence we are of the 
opinion that it fairly shors thet this cne thousand dollar 
item was paid to appellants ss claimed by the appellees. 

Before the contrect was assigned to the appellee Kafer, 
he required thet the consent of the ennellant be procured 
before he accepted the assienment. The contract of June 8th 
1925, was attached to the contract of November 10th 1925. The 
appellants gave their written consent to the assignment at that 
time and certainly hed rnowledge of what the contracts contained. 
The record feiled to disclose at the time of the assignment 


that the appellants made 


| 


ny objections whatsoev as to what 
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the recitals were in the contract of June 8th 1925. It stet ed 
that $1000 had been received by the appellants as a payment 
upon the contract. This, in our opinion, would justify the 
chancellor in finding that the item of $1000 had been paid upon 


this contract. 


Much has been s2id in the arguments by the resvective 
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solicitors, relative to the application of the $125 in contro- 
versy. It is the contention of the appellants that the $125 

wag paid as rent and should not have been allowed by the chan- 
eellor as an interest charge. It is also the contention of the 
appellee that the item of $125 should not be credited to the 
interest account, but should be credited to the payment unon 

the principal sum. The rule is that usually where the evidence 

in a chancery case is conflicting and the chancellor hes confirmed 
the findings of the master, this court will not disturb the 


decree unless the facts are against the weight of the evidence. 

(Siegel vs. Anderson, 181,I11., 356; Rud@y vs. McDonald, 244 I11., 

494.) This court recognizes this principle of law, and if there 

ig any evidence to supoort the findings of the mester on thig 

phase of the case we do not feel disposed to distmrbd his findings. 
The waster to whom the case wag referred after hearing 


the testimony found emong other things that apnellee Sivmons 
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went into possession of said resl estate under said contract 


between June 10 and June 15, 1925, she paid $125 for which she 
Baye was neither rent nor principal; that seid amount aoproximates 
the interest under said contract from June 10, 1925 to November 
10, 1925, and should be applied ag suck. 

In view of the finding of the master in chancery and from 
the evidence, we are not inclined to interfere with the decree 
entered relative to the item of money referred to by the chancellor. 
The decree of the Circuit Court of Livingston Oounty will therefore 


be affirmed. 
Judgment affirmed, 
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I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
r said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 





til y that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 
record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 
EeAppellateWount, «ain Otay plist day ot 
in the year of our Lord one thousand nine 


hundred and twenty- 


Clerk of the Appellate Court 
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Begun and held at Ottawa, on Tuesday, 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. FRED G. WOLFE, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
er +5 
AUG 29 193] 


the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. FO Agenda No. 50 


PETER TREOLO, 


Apoeal from the 
Circuit Court of 
Vinnebago County. 


Appellee, 
VS. 


IROQUOIS AUTO INSURANCE 
UNDERWRITERS, 


Se FP te Se 


Appellant, 


Jones, P. J: 


Suit wes brought by Peter Treolo against Iroquois 
Auto Insurance Underwriters to recover on a policy of insur- 
ance issued to protect him from losses growing out of injuries 
to she person of others because of the operation of his 
automobile. An accident had occurred in which two persons 
who were riding with Treolo were injured. They subsequently 
recovered judgments against him for damages on eccount of their 
injuries. One of the judgments was for $1350.00 end the other 
for $6,000.00. Prior to the trial of those causes, defendant 
was notified of the pendency of such suits, but refused to 
Participate in the defense. 

The insurance policy contained a vrovision that the 
insurer should not be liable for claims on sccount of accidents 
occurring while the automobile was driven by any person under 
the influence of intoxicating liquor at the time any loss, damage, 
or liability arose; or while said amo automobile was being used 
for transporting intoxicatine liquor. The two principal defenses 
urged by defendant are: First, that plaintiff, prior to and 
at the time of the accident, was under the influence of in- 
toxicating liouor; and second, that the accident happened 
while plaintiff's automobile was wetne msad for transporting 
intoxicating liouor. 

At the close of all the evidence plaintiff tendered 
the following instruction, which the Court gave, with other 
instructions at the close of the argument: "The Court instructs 


the jury that the evidence offered by the defendant in this case 
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relating to the car then driven by plaintiff, teing used for 
the gransportation of intoxicating liquor, at the time in 
gquesticn, is not sufficient as a matter of law to support the 
plea of the defendant in this case." 

The Gourt allowed the case to so to the jury upon 
the other issues. The jury found ea verdict for plaintiff and 
assessed his damages at $6,000. From = judgement on the verdict 
this eppeal is prosecuted. 

It appears that, in anticipation of a party at hig 
home in Rockford, plaintiff had gone to Chicago to purchase 
supplies and to bring his sister-in-law and a nephew home 
with him. On the return journey the car was wrecked and 
took fire. His relatives, with three little children, ac- 
companying them, were thrown from the car and received 
injuries out of which the damage suits against plaintiff 
arose. It is not contended that there wag any collusion 


in the matter ofobtaining the judgments against mm plaintiff. 


ct 


The insurance policy provided for a total liability 
of $10,000, not to exceed $5,000 to any one person, The judg- 
ment in one case against plaintiff was for $8,000 and in the 
other case $1,350, making in all $7,350, but the verdict 

in this case was only $5,000 and therefore within the limits 
of the policy. 

In the wreckage of the car were watermelons, musk- 
melons, carrots, cabbage, grapes, strawberries, dried fish, 
oranges, bananag, tomatoes, sWiss chard, etc., and a five- 
gallon can of olive oil. A number of witnesses testified 
that in the wreckage immediately after the accident there 
were also three giass jugs, one of which was broken. One of 
the other juggs jugs was cracked, but contained some Llicuor 
which smelled like wine, and, in the opinion of several wit- 
messes, contained elcohol and was intoxicating. The jug which 
contained the liquor was taken from the wreck by one of 


defendant's witnesses and kept at his home from the time of 
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the wreck, on March 16, 1928, until about December 1st of that 
year. A test on the latter date by a clinical pathologist showed 
the licuor then contained 12 2/10ths per cent aleohol’ by volume. 
It was red in color and a witness testified that it was what is 
known as "Dago Red". On application for rehearing, it wae 
admitted by plaintiff that the licuor was wine. 

The evidence was in conflict on the question as to 
whether or not plaintiff was under the influence of intoxicating 
liquor at the time of the accident, and the Court proverly 
submitted that question to the jury. When there is conflicting 
evidence on any issue raised by the pleadings, the Court should 


submit it to the jury. (Donk Bros, Coel do. v. Slata, 133 Ili. 


- App. 280; Cline v. City of LeRoy, 204 id. 558.) After an 


examination of the record, we sre not able to say that the 
verdict is against the wanifest weight of the evidence on that 
issue. 

The word "transportation" ig to te taken in its 
ordinary sense. In that sense, it comprehends any real carry- 
ing about or from one place to another. It is not essential 
that the carrying be for hire, or by one for another, nor that 
it be incidental to a transfer of title. If one carries in 
nit’ own conveyance, for his own purposes, it is transportation 
no less than where a public carrier, at the instance of a 
consignor, carries and delivers to a consignee for a stipulated 
charge. (Cunard §.S. Co. v. Mellon, 26230. 8. 100; 27 A.L.R. 
1306; U.S. v. Simpson, 245 U.S. 465; 10 A.L.R. 511.) The 
word “used" means "employed". (Moore v. Am. Transportation Co., 
24 How. (U.S) 1; 16 L. Ed. 674.) Webster's dictionary defines 
the meaning of the verb "used" as “act of employing anything or 
state of being employed; to convert to one's service; to employ; 
as to use a plow, a chair, a book". (Park v. Candler, 113 Ga. 
647; 39 S.E. 89; McGuire v. Gallagher, 99 Me. 334; 58 Atl. 445; 
Bastian v. State, 175 N.Y¥.S. 564.) 


The language employed in policies of insurance should 
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be interprete@ so as to arrive at a fair 2nd reasonable version 
of the meaning. Such policies are to be construed most strong- 
ly against the insurer. (liurray v. Kaskaskia Livestock Ins. 
Go. 204 Ill. App. 558.) Where the words of a contract of 
insurance are so framed as to leave room for congtruction, the 
courts are inclined to lean against the construction which 

will impair the idemnity of the insured. (The North Am. Life 
Ins. Ce. v. Maryland Ces. Co., 215 Ill. Anp. 391.) 

The question raised by the pleadings is whether 
or not under a fair ond reasonable interpretation of the policy, 
the automobile was being used for transnorting intoxicating 
liquor--that is, was it being empicyed for that vurnose? 

The evidence shows that the ouroose for which plaintiff 
went to Chicago was the bringing home of his relatives and 
a large quantity of supslies in anticivation of o feast. 
There is no contention here thet he wag in the business of 
transvorting intoxicating liquor, or that that was the pur- 
pose of the triv. It cannot be said that merely because 
plaintiff also hed some wine in his car, the automobile was 
used for the purpose of transporting the wine. The question 
is not whether plaintiff was in the act of transporting 
intoxicating liouor, but is whether or not the automobile 
Wes being employed for that purpose. It is apparent that 
Plaintiff might have been convicted of the criminal offense 
of transporting intoxicating liquor in violation of the 
Prohibition Act, yet at the game time he entitled to re- 
cover under the térms of his policy of insurance, provided, 
of course, that his civil action did not grow out of the 
criminal offense. 

A fair and reasonable interpretation of the language 
in the policy is, that in order to come within its meaning, 
the sutomobile must be primarily employed for the vurpose of 
transporting intoxicating licuor, and that a mere casual 


or incidental transportation, such as is shown by the evidence 
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in this case, is not such a breach of the policy as to avoid it. 
There was therefore no evidence tending to sunvort defendant's 
plea that plaintiff's automobile was at the time of the accident 
being used for the transportation of intoxicating liquor within 
the terms of the policy, and the Court did not err in directing a 
verdict on that issue. 

There was no error in refusing to allow the vessels 
of liquor which had been admitted in evidence to be taken by 
the jury to the jury room, and we find no reversible error in 
the admission of testimony. The judgment of the trial court 
is affirmed. 

Judgment affirmed. 
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within and for the SecondDistrict of the State of Illinois: 
Present--The Hon. THOMAS M. JETT, Presiding Justice. 

Hon. NORMAN L. JONES, Justice. 

Hon. FRED G. WOLFE, Justice. 

JUSTUS L. JOHNSON, Clerk. 
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AY BE IT REMEMBERED, that afterwards, to-wit: On 
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the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Metropolitan Life Insurance Company, 
Deft. in error, 


Error to the Circuit Court 
vs. 
of Winnebago County. 
John Versackas, 


Pltf. in error, 


Jones, P.J: 

Metropolitan Life Insurance Company filed its bill 
against John Versackas, to cancel a policy of insurance on the 
life of one Nellie Versackas, in which defendant is the 
beneficiary. The policy contained an incontestability clause 
which reads "Said policy shall be incontestable after it shall 
have been in force for a period of two years from its date of 
issue, except for hon-payment of premiums." This suit was 
instituted after the death of Nellie Versackas, but within 
two years from the date of the policy. ‘The amended bill was 
not filed until more than two years after the date of the 
policy. 

The ground relied upon by complainant in its bill is 
that in her application for the policy Nellie Versackas made 
false answers to certain questions relative to the condition 
of her health. 

Defendant answered the bill praying the same advantage 
of his answer as if he had demurred generally and specifically 
thereto. He set up in his answer that he had begun a suit at 
law upon the same policy; that he had filed a declaration in 
said suit and a stipulation or waiver to the effect that he 
agreed forever in every court, and in every suit, which might 
be begun on the policy, to waive the incontestability clause 
contained in the policy. 

Upon the hearing of the cause, a decree was entered in 
favor of complainant, cancelling the policy, ordering anc direct- 


ing that no suit be brought upon it, and that complainant be 
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entitled to have and keep said policy. 

Three grounds are relied upon for a reversal. First, 
that the evidence relied upon for relief must be preserved in 
the record, either by recitations in the decree or by certificate 
of evidence filed during the term, or within such additional 
time as may be granted by the court during the term; second, 
that complainant had a complete and adequate remedy at law; 
and third, that the averments of the bill were not sufficient 
to justify the relief payed for. 

The prayer of the bill was that the policy of insurance 
be cancelled, rescinded, and declared null and void, and the 
defendant ordered to surrender the same, and that upon his 
refusal, he be perpetually enjoined from bringing a suit on 
the policy. The bill asked and the decree granted affirmative 
relief. No certificate of evidence was filed during the term 
and no order was entered granting an extension of time to file 
such certificate. The decree does not set forth any facts or 
testimony upon which the relief is granted. The only finding 
in the decree is,"And the Court having heard the evidence and 
argument of counsel and being fully advised in the premises 
finds that it has jurisdiction of the subject matter herein 
and of the person of the defendant and that the equities 
are with the complainant." 

It is a general rule of chancery practice that a 
decree granting affirmative relief cannot be sustained, unless 
the evidence upon which it is based is preserved in the record 
or the decree finds facts which justify the relief. (Franco 
American Hygienic Co. v. Chicago, 329 Ill. 585). ‘The recital 
in a decree by way of a finding that the equities of the cause 
are with the complainant is insufficient to support a decree 
granting affirmative relief. (Franco American Hygienic Co. Vv. 
Chicago, supra; Ohman v. Ohman, 2535 Ill. 632; Hester v. Hester, 


206 Ill. App. 541; Neeley v. Neeley, 233 Ill. App. 168; Freneh 
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v. French, 502 Ill. 152.) It is not the duty of the party 
against whom the decree is rendered to preserve the evidence, 
but if the evidence is not properly preserved, the decree will 
be reversed upon appeal. (Timke v. Allen, 225 Ill. 402.) 

The party in whose favor a decree is rendered, to sustain it 
on appeal, must preserve the evidence in a certificate of 
evidence or the decree must specifically find the facts that 
were proved on the hearing. (Standish v. usgrove, 223 Tll. 
500; Torsell v. Hiffert, 207 Ill. 621; Village of Harlem v. 
Sub. R.R. Co., 202 Ill. 301.) 

The statutes of this state (Chap. 75, Para. 375, Cahill's 
Revised Statutes) in force at the time the policy in controversy 
in this cause wap issued required such policies to contain the 
following clause:"This policy shall be incontestable after it shall 
have been in force during the lifetime of the insured for two years 
from its date, except for the non-payment of premiums," etc. The 
incontestability clause in the policy in controversy provides 
that the policy shall be incontestable after it shall have been 
in force two years from its date, except for non-payment of 
premiums, and is more favorable to the insured than the terms 
of the clause required by the statute to be inserted in such 
policies. If complainant desired to avail itself of any right 
to contest its liability under the policy, exeep% for the non- 
payment of premiums, it was incumbent upon it, under the terms 
of the policy, to begin such a contest within two years after 
the date of the policy, regardless of whether the insured was 
living or dead. 

At the time this proceeding was begun no suit or action 
had been commenced on the policy, and the only way in which com- 
plainant could avail itself of its right to contest its liability 
thereunder was to file a suit tocancel the policy. (Powell 
v. Mutual Life Ins. Co., 315 I11. 161; Ramsey Vv. Old Colony 
Life Ins. Co. 297 Ill. 592; Link v. Mutual Life Ins. Co. 
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of New York, 254 Ill. App. 250; Joseph v. The Mew York Life Ins. 
Go., 508 Ill. 93.) The filing of the original bill within two 
years from the date of the policy stopped the running of the 

two year period named in the incontestability clause. (Joseph 

vy. The New York Life Ins. Co., supra; Fowell v. Mutual Life Ins.Co. 
supra.) We are of the opinion that the amended bill stated 

a good cause of action. 

Complainant filed its motion in this Court to expunge 
certain parts of the transcript of the record, and defem ant 
filed its motion here asking leave to assign as additional error 
the ruling of the trial court in sustaining exceptions to an 
addition to his answer. Inasmuch as the cause must be reversed 
and remanded it is unnecessary to pass upon those motion. 

For the reasons above set forth, the decree is reversed 


and the cause remanded. 


Reversed and remanded. 
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STATE OF ILLINOIS, 
ss. 
) SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 


and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
a 








In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this______29th _______day of 


—_——Augus+—_________in the year of our Lord one thousand 
nine hundred and kwemty-thir ty—one——___ 


Clerk of the Appellate Court 














id AIRY a jailer st ist Yu fav MO Asi, a ATR! FUE. 
Weer alt, test dbase selo.ovist ote Pa ils four es aicniti te isa ait toa 










re ete BRE LS 


tatera set f 5 
| eal i ih: ees | Oa avici30 14 suo) 2 na 


Diiusauwedy ono baud a0 4a: se aad oi. Suncatr ns 


: nrncsige mr e ye time nce iat “ot snemins ee St ng eee opie 
s0') siotlony at. » mi shee 
ay me “ee 1 re he . aa 





AT 












Bo cc 


feeon andgheld an tawa\, on Tuesday lene Fifth day S¢ May, in 
the year of our Lord one thousand nine hundred arf thirty-on 
within and for the Second District of the State be ilianotrs: 
Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. FRED G. WOLFE, Justice. ; 
JUSTUS L. JOHNSON, Clerk. 2). L.A. 66 OY 


E. J. WELTER, Sheriff. 
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the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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George Appel, Fred Appel, and 
William Appel, as trustees of 
Henry Appel, deceased, 
Defendants in error Error to Circuit Court 
VS. of Ogle County. 
Mary Aykens and Henry Aykens, 
(Mary Aykens, Plafntiff. in error,) 


Jones, P. J: 

This is a suit in chancery to com true the sixth clause 
of the will of Henry Appel, deceased, father of all the parties 
to the cause. He died on January 27, 1925, and three of his 
sons were naned as executors of the will and were trustees 
under the sixth clause of the same. 

The only question involved in this cause is the 
construction of said sixth clause of the will which reads:- 
"Sixth, I give and bequeath unto my executors, hereinafter 
named, their successors in office, the sum od Four Thousand 
and nofLOOths Dollars in trust, nevertheless, to be by them 
invested at the best legal rate of interest obtainable, real 
estate security preferred, and the proceeds and income there- 
from to be paid to my daughter, Mary Aykens, annually during 
the term of her life, and from and after her death the 
principal sum shall be paid over to her heirs at law. In the 
event that said Mary Aykens should at any time be in need of 
mony or financial assistance through sickness or otherwise 
then I authorize my executors to pay over to her such an 
amount of the principal sum as she shall or may need.” 

The evidence discloses that Mary Aykens was married 
and that her husband, Henry Aykens, owed a certain note for 
$500 upon which George Appel, one of the executors and 


7 trustees,was surety. When the note came due, Appel did not 
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desire to continue as surety. He paid the note without 
the knowledge of Henry Aykens and then procured from 
Henry and Mary Aykens a judgment note for the amount, 
and shortly afterward took judement thereon. The home in 
which Mary Aykens resided with her Busband and child belonged 
to her, and she had borrowed $2000 thereon, securing the loan 
with a mortgage upon the home. The money so borrowed she used 
to pay notes of her husband other than the 500 indebtedness, 
The trustees, out of the corpus of the $4,000 trust fund, paid 
$1,429.33 to apply on the $2,000 mortgage indebtedness and $43 
for taxes. The judgment of George Appel was also paid out of 
the corpus of the trust fund. 

The trial court construed the sixth clause of the will 
to man that the trustees could make payments from the corpus 
of the trust fund to plaintiff in error only when her need was 
from sickness or one kindred thereto, and that the payments which 
had been made by the trustees were unauthorized. The decree ordered 
that the trustees repay to the trust fund the sum of $2,000, to 
restore it to its original status. 

The rule is well settled that where in a contract @ 
other written instrument there is a general description coupled 
with an enumeration of specific things or kinds of property, 
the general description will commonly be held to embrace only 
those things of a like kind with those enumerated, under the rule 
ejusdum generis. (In the Matter of Charles P. Swigert, Auditor, 
etc., 119 Ill. 835; Crum v. Sawyer, 132 Ill. 443; Shirk v. People, 
121 Ill. 61.) The doctrine has been applied to cases involving 
the construction of wills. (Strickland v. Strickland, 271 Ill. 
614). 

Under the language used in the sixth clause of the will, 
no language can be found, nor can any cons truction be placed on 


any language found therein, that would authorize or pemit the 
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SECON DEDIS TELL, I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 


and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 


STATE OF ILLINOIS, | 
ss. 





do hereby certify that the foregoing is a true copy of the opinion 





of the said Appellate Court in the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this__—_e.9+,,-——_______day of 
______August ___________in the year of our Lord one thousand 


nine huadred and tamitxyx thirty-one ——— 





Clerk of the Appellate Court 
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within and for the Second District of the State of I1 
Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. FRED G. WOLFE, Justice. 
JUSTUS L. JOHNSON, Clerk. 


EK. J. WELTER, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
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194 the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Richard J. T. Skinner, 
awminor by John Skinner, 
his father and next friend, Appeal from the Circuit 


Appellee, Court of Winnebago County. 


VS. 


Karl Schoening, 


~~. 


Appellant, 


Jones, P. Jd: 

Plaintiff, Richard J. T. Skinner, a boy about twel ve 
years of age, while riding a bicycle on the State Highway west 
of the City of Rockford, was struck and injured by a timck ommed 
by defendant, Karl Schoening. This suit was brought to recover 
damages on account of such injuries. The declaration contains 
one count averring due care on the part of plaintiff and the 
negligent operation of defendant's truck, resulting in plaintiff's 
being struck and injured. A plea of the general issue was filed. 
From a veréict and judgment in favor of plaintiff for the sum 
of $3,000, this appeal is prosecuted. 

The only grounds for reversal urged by defendant are 
that the testimony on behalf of plwintiff as to the permanence 
of the injury is so indefinite, uncertain, and speculative as 
to be incompetent, and that it was error to admit the same 
and to permit it to remain in the record; that the court erred 
in admitting a ac tisele relative to a subsequent operation for 
appendicitis, and in giving certain instructions on behalf or 
plaintiff. 

The recora discloses that one of the wheels of the 
truck ran over plaintiff's abdomen and that his liver recerved 
a severe laceration and had to be stitched. Two physicians 
testified in substance that there is a permanent damage to 
plaintiff's liver, occasioned by the injury. The testimony 


shows that the scar tissue will always be there, interfering 



















enable alot on 


gtuerttdS edd moxvt Leoqgs bao bv txen bas toritet a 


OE «I Gm 


A oued ogademnlY to t1v00 ,solfegqs. .. r 


i es ee at 


eviews tuode vod  ,tenntwaA .T .% bredets Wbtatelt 
tauw vewtalk otetS ent mo efoyold s goths eltdw ,ogs. 
fhoseo wom os ¥d berotel bus dounte wew _brotaio of to Wid © 
teveoet of Figvotd aaw tive alAt -autneoioa faeX ,tma 


enitstaoo moitarafoeb edt .setruturk dove. to tmso008 10. 


-bel ti asw evant Issemeg ott to seta A ania ae eae Eich 


-botieosotd at Issqas adit 
eis dashyeteh yd bepiy [aatevet tol abnvote visto edt 


eonenesteg eft of as Tittatelq to tladed fo Yomttas 


hevkeost tevit ald tedt bos, nemohds , etitemtete 


i 
Shiycus teepen 


eustolaydq ow? ,bedotite ad ot ha late: 





Bes 


with the blood supply to the liver; that it will not functim as 
liver tissue and will be less resistant to disease. Such 
testimony is sufficient to establish the permanent character of 
the injury. 

The accident happened on September 3rd, 1929, To stitch 
the liver an operation was necessary, and there was found in the 
abdominal cavity a large quantity of blood tinged with bile , w hich 
the testimony shows would tend to irritate the lining of the 
abdominal cavity and the organs with which it came in contact. 
During the latter part of November of the same year, an operation 
was performed upon plaintiff for acute appendicitis. The appendix 
was removed and some adjacent adhesions were found. The evi- 
dence is conflicting as to whether there was a causal connec- 
tion between the injury resulting from the accident and the 
appendicitis which occurred some three months later. Over the 
objection of defendant, a surgeon was permitted to testify 
relative to the operation for appendicitis. If there was any 
error in admitting the testimony of the surgeon relative to 
the condition of the appendix and its removal, we are of the 
Opinion that such error was not in this case reversible. The 
testimony shows that the injury to plaintiff's liver was permanent, 
and considering the nature of that injury alone, the veréict 
is not excessive. It is apparent that if another trial was had, 
and the evidence relative to the condition of the appendix and 
the operation to remove it was excluded, a jury would be warrant ed 
in finding a verdict for the sam amount. We are of the opinion 
that defendant was not prejudiced by the admission of the testi- 
mony relative to the appendix operation. It is only when a re- 
viewing court can see that the admission of irrelative evidence 
has worked, or probably did work, an injury to the party couplain- 
ing that it will reverse for such error. (Peck v. Cooper, 112 
Tll. 192 (195). To justify a reversal on account of error in 


the admission of evidence, it must appear that upon another 
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trial, if the evidence is excluded, a different result might 
be expected, so that the error deprived the defendant of some 
substantial legal right. (Peophe v. Weir, 295 Ill. 268 (275). 
The fourth instruction given on behalf of plaintiff 
told the jury that while it is true that it was the duty of the 
plaintiff to use reasonable care for his own safety in driving 
or riding his bicycle along the public highway, still 
where the plaintiff was but twelve years of age at the time of 
the collision in question, reasonable care is measured by a 
different standard than in the case of adults, and in this 
case, if they found that the plaintiff was at the time and 
immediately prior to the collision in question exercising 
that degree of care for his own safety which a boy of his 
age and experience and knowledge would have adinarily used 
under like or similar circumstances, then they should find 
that plaintiff was exercising reasonable care for his own 
safety, and, in other words, that the plaintiff was not 
guilty of contributory negligence. The instruction is subject 
to some criticism, but in view of the fact that the Court also 
gave a number of instructions for defendant which fully snl correct- 
ly informed the jury on the question, it is hardly posshble that 
they could have been misled by the instruction given at the instance 
of plaintiff. Instructions should be considered in a series, 
and when so considered, if they fairly state the law of the 
case without a ta@dency to mislead the jury, they are sufficient. 
(Boden v. Kewanee Coal and Mining Co., 168 Ill. App. 188; 
Milling v. Hillenbrand, 156 -Il1. 310 (315); Moore v. A.E.& C. 
R. Co., 246 Ill. 56.) Even though an instruction is subject 
to the objection that it is abstract in form, it is not groumn 
for reversal where other specific tnetraniions are given in 
conns ction therewith, which correct any tendency to mislead. 
(Ensthinger v. Chicago Rys. Co., 205 Ill. App. 603; Town of 
Wheaton v. Hadley, 131 Ill. 640; I. C. R.R. Co. V. Swearingen, 
47 Tll. 206.) 


The first, second, and third instructions given on 
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behalf of plaintiff relate to the measure of plaintiff's 

damages in the event that the jury should find in his favor. 

It is complained that they permit the jury to assess the 

ences from a consideration of all the evidence in the case, 
instead of restricting the jury to the evidence of damages. An 
instruction which does not require the assessment of damages 

to be based upon evidence as to the demages for which the law 
allows recovery is improper. (Garvey v. Chicago Rys. Co. 359 Ill. 
276 (289). The first instruction tells the jury that to enable 
them to estimate the amount of damages, it is not negessary that 
any witness should have expressed an opinion as to the 

amount of such damage, but the jury may themselves make such 
estimate from the facts and circumstances in proof and by con- 
sidering them in connection with their knowledge, observation, 

and experience in the business affairs of life. ‘the second 
instruction informs them that in assessing damages, they shuld 
consider the nature of the injuries, the pain and suffering of 

the plaintiff, and whether or not they believe from the evidence 
the injuries to be permanent, together with all the evidmce in 
the case. The third instruction is to the effect that in de- 
termining the amount of damages, the jury should take into con- 
sideration all the facts and circumstances in evidence, the 
Mature and extent of plaintiff's physical injuries, if any, 
testified about by the witnesses; his suffering, if any, resulting 
from such injuries, and also such prospective suffering and loss of 
health, if any, as they may believe from all the evidence befope 
them, he has sustained or will sustain by reason of such injuries. 
The three instructions taken together set out the elements af the 
injury which may properly be taken into consideration in esti- 
mating the amount of damages, and in effect, they limit the 
general statement that the jury should consider all the evidmce 
in the case. (Garvey v. Chicago Rys. Co., supra.) No jury of 
ordinary intelligence could be misled by them. Asimilar situa- 
tion arose in Rumpza v. Knickerbocker Ice Co., 148 Ill. App. 435, 


and it was there held that the same criticism of an instruction 
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was hypercritical. 

There seems to be no room for the jury to have been 
misled by the instructions, and we hold there was no prejudicial 
error in giving them. 

Upon a consideration of the whole evidence, it is 
apparent that the injury complained of is permanent and the 
amount of the verdict is not excessive. ie should not be 
warranted in reversing the judgment for any of the alleged 
errors and the judgment is accordingly affirmed. 


Judgment affirmed. 
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I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 


SECOND DISTRICT 


STATE OF ILLINOIS, | 
ss. 


and the keeper of the Records and Seal thereof, 
opinion 


nd for said Second District of the State of Tllinois, 





do hereby certify that the foregoing is a true copy of the 





f the said Appellate Court in the above entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, ign eee day, of 


August in the year of our Lord one thousand 


nine hundred and et¥-thirty-one ——_ 





Clerk of the Appellate Court 
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Begun and held a¥ Ottawa, on esday, the th day of May, in 


the year of ours e thousand 
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Present--The Hon. THOMAS M. rep, Presiding Justice. 


e hundred and thirty-one 
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Hon. NORMAN L. JONES, Justice. 
Hon. FRED G. WOLFE, Justice. 
JUSTUS L. JOHNSON, Clerk. 
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E. J. WELTER, Sheriff. 

















BE IT REMEMBERED, that afterwards, to-wit: On 
Al the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 8282 Agenda No. 29 


Bertha Lueck, 


) 
) 
Appellee Appeal from the 
VS. Circuit Court of 
George Roschef¢k, Will County. 
Appellant, ) 


Jones, P. J: 

This is an appeal by George Roschek from a judg- 
ment of $1500 rendered against him in favor of Bertha Lueck 
for injuries which she claimed to have sustained by reason 
of the negligent operation of an automobile belonging to 
defendant. The declaration contained five counts. ‘The 
first four counts charge common law negligmece. The fifth 
count avers that defendant so willfully and wantonly drove, 
operated, propelled, managed, and controlled his automobile 
as to indicate a complete disregard for the safety of 
plaintiff and charges willful and wanton misconduct and an 
assault upon plaintiff by reason of such conduct. To the 
amended declaration, a plea of the general issue was 
filed and the cause was tried by a jury. 

The verdict returned by the jury was a general 
verdict of guilty, and it is impossible to say whether the 
jury found defendant guilty of negligence or of a willful 
and wenton injury. The testimony shows that plaintiff was 
a passenger on a street car on Harlem Avenue, in Riverside, 
Cook County, Illinois. Harlem Avenue runs North and South. 
The street car came to a stop on the south side of Black- 
hawk Road, an intersecting street, which runs east and west. 
As she alighted from the car, a dairy truck and trailer, 
which had been following the street car, also stopped. 
Plaintiff started across the street to the sidewalk on the 


west side of Harlem Avenue. Defendant's automobile, which 
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had been traveling in the rear of the truck, passed it on 
the right side and collided with plaintiff. The accident 
occasioned the injuries for which this action was instituted. 
Testimony on the part of defendant is to the effect 
that his car had been travelling at the rate of from fifteen 
to twenty miles an hour; that there are three car lanes on 
each side of the street car track, and in order to get in 
the line of traffic his car was driven to the right of the 
truck, the driver having slowed down and released the clutch, 
allowing the car to drift; that when the truck started to 
move, he engaged the clutch again and started past it; that 
plaintiff came suddenly from in front of the truck, without 
looking to the right or left; and that the driver of defendant's 
car in an effort to miss her, swerved the car to the right 
and accelerated its speed. 
There is some testimony in the record tending to 
show that defendant's car was being driven at the rate of 
thirty miles an hour. But that Pact, if it be a fact, does 
not justify the inference that defendant willfully or wantm ly 
injured plaintiff, or that he ran his car in such a wantonly 
reckless manner as to warrant the presumption of general 
intent to injure. Excessive speed, or the violation of the 
speed limit fixed by law or an ordinance, is not of itself 
proof of willfullness in the infliction of an injury, 
although such violation is an unlawful act. (ZEnochs v. 
Trevett, 229 Ill. App. 235; I.C.R.R. Co. v. Connor, 189 
Tll. 559.) In the case at bar, the testimony shows that 
when the driver of the car first saw plaintiff, he attempted 
to avoid injuring her, and immediately after stopping his 
car, ran to her assistance. After an exemina tion of the 
testimony, we are of the opinion and hold there is no evi- 
dence in the record which proves or tends to prove that ; 
appellant was guilty of a willful or wanton injury to plaintiff. 
Atthe close of plaintiff's testimony and again 


at the close of all the testimony, the court overruled 
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defendant's motion for a directed verdict as to each count of the 
declaration. Whether or not the negligent conduct of a defendant 
which has resulted in an injury to another amounted to wanton- 
ness is a question of fact to be determined by the jury, if 
there is any evidence in the record fairly tending to show 
such a gross want of care as indicates a willful disregard of 
consequences or a willingness to inflict injury. (Walldren 
Express Co. v. Krug, 291 Ill. £8 475-476 ). But the question 
of whether there is any evidence legally tending to prove a 
fact so as to authorize the submission cf the question to 
the jury is a ouestion of law for the court. (Schuermenn v. 
Dwelling House Ins. Go., 161 Ill. 437.) There is in the 
record no evidence to support a verdict under the fifth count 
of the declaration, and the court comsitted reversible error 
in refusing to take that count from the wnsideration of the 
jury. 

The fact that the declaration contained other 
good counts charging negligence dees not cure the error or 
tend to supvort the verdict. The fifth count is not of the 
same class as the negligence counts, 2nd does not charge 
the same or a similar offense. (Robbins v. Ill. Power 2 
Lyght Corp., 255 Ill. App. 106-121). Where a declaration 
charges general negligence, and another count of the decla- 
ration charges willful and wanton injury, the verdict can- 
not stand, unless plaintiff makes out e case of willful 
and wanton injury, because the injury could not have been 
caused willfully or wantonly and negligently at the same 
time. Wil‘fulness signifies an intent. Negligence means 
carelessness. Things intended are not due to carelessness. 
It being impossible to tell whether or not the verdict wag 
besed upon the charge of willful and wanton conduct, of 
Which there is no evidence in the record, it cannot be 


allowed to stand. (Grinestaff v. New York Central Ry. So., 
253 Ill. App. 589; Streeter v. Himrichouse, 261 Ill. App. 556.) 


ms 


Cs als Ae 


ce= 





art to tnvoo doso od as folbrey betdSzib’s Tor nottom 2 'dnsbretes 
¢osbrateb s to toubaoco trestised oft tom ro tedtedW : .1ottsTs Lose 
-rotnew of betnavoms tedtoms ot yrotmt me ot bedtlveor watt stewrhite 
ti .yrot edd yd Bentmreteb sd of dost to acttterp s et anon 
worle of anibnet yftist brover sft mi sinebivs verse al ered 
to bregotaib Letl ftw Ss asteotbal es oreo tTé frew baorg’s done 
meth fs) lysutnt dotltet of exsmenff fiw e <6 esoriermeamos 
motteoup eft ar@ | ( Svk-eva ee Lift fes° geen .v .00 sretaxd 
8 evotd of anthaet yliseset somebive qe at deere todtedw te 
ot nottesun edt to soltnetmirs oft os frodtiisot ae ‘os a 
.V onamcersdo®) .frttoo sat tot wef 36 nolseono scat’ ywhesd’ 
off at et eset ()988 TELT Lal ))00 Vent sevoR gmt ilowt 
tuyoo d#tit eit rebar Sothrev s Hocarn of sonebhtvs oui Seobe: 
totre oldisrovex botdinives tuuéo oft bre ,foltersiosb’ odd te 
edt to sottstebiene edt wort tavon edt ets od antertet ft) 
| wu 

rsdic benistsoo noitets foeh edt ted? tost od? 
<6 torre sdt suio tom ech sonegiigem sntereds simon hoo} 
ant ‘to Fon af faved WETEt off Seerprew ode trocg¢se ot bre 
egisfto tot asob hoe ,atnrroo sonenilgent sdt es easlo -omsi 
& rowod ITT .v amidtoF) .senette telimbace rovestse nit 
fottsrstosh & orsaW »(£8L6a0L Saeed ,LLTeas yvared tH3 ps 
~sfoah add to teroo “tedtorndé’ his , soregilgen Istansy pegited 
189 totbrey adit wretert notaew bre Intiliw aounero aoits: 
Iutiliw Yo saso 5 ae asics Ttiteislq@ aaslaw) baste, To! 
seed sved fon bluco yrrpat odd semsosd . ytirtal motmaw bm 
emse edt ts yitnestisen Sere yfnotrewoxro viicthitin pe 
ansem gorepifvell Jfeetd? as sebtinrsie enontvti £1. .omt 
.sesresolerso of sob tor ose bebngtet sgainT » .enense9fors 
Baw doibasy eft tom ro tedtedw ifst ot sidtegogmsé gated + 
oa 









he 


to ,foubhoo notmsw bas [ttl Ltw to egusde odt.moqs, Does 

ed tornmpo ti .broost est mt sonebhtve on et ertedt |: stot 

..00 «vA Lactred wveY well’ 11 tistesmt xp). basta, of bore t 

fs Sae fb 0 -£IT tas" Seabee -v tetesxtd@ ¢O8d fs . Be 


gear aat wtt Lie ee sacle pb 


oy 


The fifth instruction given on behalf of plaintiff 
relates to a statute prohibiting the stopping of any motor 
vehicle within ten feet of the running board of lowest step 
of a street car which has stopped to receive or discharge 
passengers. There is nothing in the record which shows that 
it is applicable to the facts in evidence, and it was error to 
give it. As the judgment must be reversed and the cause remmded 
for another trial, we express no opinion on the weight or credi- 
bility of the evidence or the amount of the verdict. 

The judgment of the trial court is reversed and the 
cause remanded. 


Reversed and remanded. 
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STATE OF ILLINOIS, 
ss. 
I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 


SECOND DISTRICT 


and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 





do hereby certify that the foregoing is a true copy of the_Opinion _ 








of the said Appellate Court in the above entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of 
said Appellate Court, at Ottawa, this-22 ns da yrot 
____ August in the year of our Lord one thousand 
nine hundred and trenty-+hivrty—sne—— 


ee eee — — ee 


Clerk of the Appellate Court 
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Begun and hel at Otta ‘on Tuesday, th ifth day of] 
: % 5 

the year of our Lord one thousand nine hundred and |thirty-one, 

within and for the Second District of the State of Illinois: 


‘Present--The Hon. THOMAS M. JETT, Presiding Justice. 





Hon, NORMAN L. JONES, Justice. 
Hon. FRED G. WOLFE, Justice. 
JUSTUS L. JOHNSON, Clerk. re 


E. J. WELTER, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
AUG 2 1931 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 8236 Agenda No. i 


Home Lumber & Supvly Co., 
an Illinois corporation, et al 
Appellants, 
VS. 


Guy Gaston, et al 


Appellees 
Avpeal from the 
ot Circuit Vourt of 
Union Loan & Savings Association Winnebseso County. 


ef Freeport, Illinois 
Apvellee 
Vs. 
John D. Sarantopulos, et al 
(Home Lumber & Supply Co., 
an Illinois Corporation, et al 
Appellants) 


Jones, P. ds 
Appellants, Home Lumber 2 Supply Cowvany and H. A. 
Block, doing business as H. A. Block uel Company, filed their 


bill against Guy Gaston, a contractor, and John ). Sarentos, 





otherwise known as John D. Sarantopulos, 

. Sarentor , and Agnes A, Sarantos, his wife, otherwiee 
known as Agnes A. Sarantopulos, for the foreclosure of @ | 
mechanic's liens against certain premises owned by Serentos 
and his wife. Appellant, H. R. Daniels intervened end filed a 
petition for the foreclosure of another mechanic's lien against 
the game premises. After the mechanic's Lien foreclosure suit 
Was instituted, appellee, Union Losn end Savings Association of 
Freeport, Illinois, instituted a suit to foreclose its mortrege 
against the seme premises. Prior to the hearing the two suits 
were consolidated. Upon the hearing, the chencellor entered 
a decree finding that the several sppellaents are not entitled to 
liens on the premises, and foreclosing the mortgage of Union 
Loan end Savings Association. This appeel is prosecuted from 
that decree. | 

The premises were owned by John D. Sarantopvlos and 

his seid wife as tenants in common. On October 19, 1927, Saran- 


topulos contracted in writing with Gaston for the construction of 
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a dwelling house to be erected on the premises. Gaston, the 
Contractor was named therein as the party of the first part. 
The contract, auong other things, provided:- "The party of the 
first part hereto hereby agrees to constrict said building accord- 
ing to the terms of this contract and in a good and workmanlike 
manner, end when the same is offered for acceptance by him, the 
party of the first part, to the party of the second part, it 
shell be free and clear from any lien, claim, or encumbrance 
whatsoever, and he, the party of the first part hereto, for 
himself, his héirs ond assigns, and for any subcontractor or 
material man who shell furnish labor end material or either 

of them necessary for snd incident to the construction of said 
residence and garage, hereby waives any snd ell right or claim 
for lien which he or any such sub-contractor or material man 
may havé therefore, and any and all right to »nlace «= mechanic's 
lien on said premises which he or any subcontractor or material 
man may be given by the laws of the State of Illinois." 

The contract was recorded in the recorder's office of 
Winnebago County the next day after it was executed. It was 
therefore filed in apt time. It was not recorded in a special 
book kept by the recorder for that puroose alone, but was re- 
corded in a mortgage record snd was indexed under "grantors and 
grantees", Other doc:ments such as leases, ordinances, party 
Wall agreements 2nd other instruments were recorded in the seme 
book. 

On February 7, 1928, appellee, Union Loan and Savings 
Association, placed a loan of $5,000 on the premises secured by 
a mortgage of the same date, which was filed for record on 
February 16, 1928. On or about November 2, 1927, Home Lumber 
and Supply Company contracted verbally with Gaston to furnish 
certain lumber, cement, and other building materials to be used 
in the erection of the dwelling. It furnished the same at 
intervals between that date and June 22, 1928, and on August 21, 


1928, filed its claim for lien in the recorder's office of 
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Winnebago County. Appellant Rlock entered into 4 verbal con- 
tract with Gaston on or about May 14, 1928, for the furnishing 
of brick, tile, etc., for said dwelling, and said material was 
furnished between thet date and July 3, 1928. On August 10, 
1928, Block served written notice of his claim for lien upon 
Sarantopulos and wife. The intervening netition of Daniels 
sets out that he entered into a verbal contract with Gaston 
on or about November 329, 1927, for the furnishing of lumber 
and other materials to be used in erecting said dwelling, and 
that such materials were furnished between that date and August 
16, 1929, on which latter date the last delivery of said material 
Was made to said nremises. No auestion is raised as to the 
several amounts alleged to be owing for materials or labor to 
the respective lien claimants, or as to the sufficiency of 
the provision against liens in the contract between Sarantopulos 
and Gaston. 

The principal contention seems to be that the recorder 
did not record the contract in a special book provided ww him for 
that vurpose, but that it was recorded in the mortgage record. 
Sed. 21 of the Lien Act (Chan. 82, pas. 21, Revised Statutes 
1929) provides: "If the legal effect of any contract between 
the owner and contractor is that no lien or claim may be filed 
or maintained by any one, such provision shall be binding; but 
the only admissible evidence thereof as against a subcontractor 
or material man, shall be proof of actual notice thereof to 
him before any labor or material is furnished by him; or proof 
that a duly written and signed stipulation or agreement to that 
effect has been filed in the office of the recorder of deeds 
of the county or counties where the house, building or other 
improvement is situated, prior to the commencement of the work 
upon such house, building or other improvement, or within ten 
days prior to the contract of the subcontractor o¢ material 
man. And the redorder of deeds shall record the same at Length 
in the order of time of its reception in books provided by 


him for thet purpose, and the recorder of deeds shall index 
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the same, in the name of the contractor and in the name of the 
owner, in books kept for that vurvose, and also in the tract or 
abstract book fm of the tract, lot, or parcel of land, upon which 
said house, building or other improvement is located, etc." 

It is well settled that when the statute requires or 
provides for the filing and recording of any instrument and the 
instrument is filed within the time and with the officer and in 
the office designated by the statute, the party so filing the 
same hag done all that he is reouired to dy The fact thet the 
officer may have omitted to do his duty or has negligently or 
wrongfully performed the same will not effect the interests of 
the party filing the instrument, and the fact that no tract or 
abstract book was kept for recording such instruments could not 
affect the rights of the varties filing the same. (Cook v. Hall 
1 Gilm. 447.) Section 30 of the Conveyance Act (Chap. 30. par. 
29 Smith Hurd Rev. Stat. 1989) gives effect to all instruments 
the same for record, as to all creditors and subsequent vur- 
chasers without notice. Wo duty other than filing the same 
ig imposed upon the holder, and when he performs that duty 
the instrument ig effective by the express terms of the statute. 

Appellants insist that because the contract between 
_John D. Sarantopulog and Gaston was not signed by Agnes A. 
Sarantopulos, the undivided half of the property was all that 
could be subject to the terms of the contract, and thet her share 
of the property should be subjected to their claim for lien. 

The mechanic's lien law is in derégation of the common law, and 
one seeking a remedy thereunder must bring himself within its 
terms. (Armstrong v. Obucino, 200 Ill. 140.) By Sec. 21 of 
the Lien Act, a subcontractor is given a lien “on the same 
property as provided for the contractor". In order for the 
original contractor to have a lien on any land, it must appear, 
under Sec. 1 of the Act, that his contract was meade with the 
owner of the land or with one whom such owner has anthorized 

or knowingly permitted to contract for the improvement, etc. 

It does not appear from the record either by allegation or 


proof that the contract with Gaston was entered into by 


he 
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Agnes A. Sarantopulos or with her knowledge or consent. Sec. 

1 does not therefore provide a lien in this case upon the 
property of Agnes A. Sarantopulos. Under the vrovisions of 
Sec. 31 of the Act, it is incumbent wnon a subcontractor to 
show that the property on which he claims a lien ig the gsname 
proverty as provided for the contractor. Sec. 3 of the Lien 
Act providing for the creation of liens where proverty is 

owned by husband and wife jointly is to be construed in 
connection with Sec. 1 of the Act. The liability of the wife 
under Sec. 3 is created because of her conduct and is in effedt 
a statutory estoppel. (Beaudry v. Bell, 250 I11. App. 468.) 

It not aopearing from the record that Agnes A. Sarantovnulos 
consented to or knew of the contract, there is no showing that 
subjects her interest in the premises to the liens of annellants 
under any section of the Act. It has also been held thet Sec. 
5 of the Act applies only to original contractors. (olff v. 
Schillinger, 153 I11. App. 91.) 

It appears from the testimony of anvellants that 
Sarantopulos and his wife were 2g well known by the name of 
Ssrantos as by their correct name, and the fact thet the con- 
tract was signed by the name Sarantos covld not affect avpellants! 
rights. 

The decree of the chancellor was correct and is 
accordingly affirmed. 


Judgment affirmed. 
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the year of 
within and for the Second District of the State of /Illinois: 
Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. FRED G. WOLFE, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: On 
AUG 29 193] the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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35 292 
- Kitty Bfawn, 
Appellee 
Appeal from the Circuit 


VS. 
Court of Winnebago 
F, E. Jones, Doing Business 
, County. 
as i ae Transfer Company, 


Appellant 


Jones, Ped: 

An action on the case was instituted by Kitty Brawn, 
plaintiff, against defendant, F. BE. Jqgnes, doing business as 
Jones Transfer Company, to recover for damages to her automobile, 
growing out of a collision at the intersection of Sacremento 
Boulevard and Chicago Avenue in the City of Chicago. While in 
the intersection, plaintiff's automobile was struck by the 
truck of appellant and received the damages for which this suit 
was brought. A jury trial resulted in a verdict and judgment 
in favor of plaintiff in the sum of #250. This appeal is 
prosecuted from that judgment, 

The accident happened at about eleven o'clock in the 
morning on November 23, 1939. Sacramento Boulevard rune north 
and south and Chicago Avenue runs east and west. Plaintiff, in 
company with another lady, wes driving north on Sacramento 
Boulevard. Defendant's truck, operated by one Green, was being 
driven east on Chicago Ayenue. There are traffic lights to 
control the traffic at the intersection of these streets. 
Testimony on behalf of plaintiff is to the effect that at the 
time she approached and entered Chicago Ayenve, no light showed 
toward the south, but that a red light was showing to control 
the east and west traffic in Chicago Ayenue; that a street car 
headed east on Chicago Ayenue hed stopped and was standing 
at the west side of Sacramento Boulevard, snd there were two 
rows of automobiles stopped headed west, on the north side of 


Chicago Ayenue; that defendant's truck passed around the south 
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side of the standing street car into the intersection, and ran 
into the left side of plaintiff's automobile. 

The substance of the testimony for defendant is that 
the east and west light on the northeast corner of the inter- 
section changed from red to green, and that the trick did not 
enter the intersection until after the light changed; that 
plaintiff disregarded the change in the light, passed around 
two cars which had already stopped ahesd of her at the inter- 
section, end without looking to the right or left, ran in 
front of defendant's truck. 

No auestion is raised as to the amount of the verdict 
or with reference to the instructions, and it is not assigned 
for error that the verdict is against the weight of the evidence. 
The only ground for reversal urged in defendant's brief and 
argument is that counsel for plaintiff brought to the attention 
of the jury the fact that defendant's truck was covered by 
insurance, and that the trial court erred in denying his motion 
to withdraw a juror because of such misconduct. 

On the examination of plaintiff, her counsel asked 
the following auestion:- "Did you hear the man driving the 
truck make any statement to the officer, and if so, what did he 
say?", to which she answered, "He said thet he was in the wrong; 
that he had lots to do that day and not to have him arrested; 
that he would report to his firm and that they were well insured"; 
whereupon defendant moved the court to withdraw a juror and 
continue the case, which motion was denied. 

The testimony relative to defendant's liability being 
covered by insurance was improper. f such t estimony is 
inadvertently developed without counsel having any previous 
knowledge of the matter, he is, to a certain extent, not to 
blame, but an attorney owes a duty to the court and to the 
adverse party, as well as to his own client, to inform 


himegelf of the testimony he expects to produce, snd to see to 
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it that improper and prejudicial matters are not disclosed to 
the jury. 

It has been repeatedly held by the Sunreme and 
Appellate Courts of this state that the bringing to the atten- 
tion of a jury the fact that a defendant in 2 versonal injury 
case is protected by insurance, is censurable in the highest 
degree. Where the reviewing court has been of the opinion 
that the jury might have been influenced by such misconduct, 
or where the case has been close on the facts, there had been 
no hesitancy in reversing judgments against the defendant. 
But it is not in every case that the court will reverse 
a judgment where it has been brought to the attention of the 
jury that the party sued is protected by insurance, 

The testimony in this record shows the value of 
plaintiff's car before the accident to have been $450, and 
thet after the accident she received %°00 in trade for the 
car on the purchase of a new one. The damages awarded at 
$250 were therefore not excessive and the amount is not 
challenged. It is apparent thet the jury were not influenced 
in the amount of their verdict by the testimony relative 
to insurance. It is also to be observed that no motion was 
made by appellant to strike the objectionable testimony 
and to instruct the jury to disregard the same, and no 
written instruction to that effect was tendered. 

While there is a conflict in the testimony, it is 
not apparent that upon anothertrial a different verdict would 
be reached if the matter complained of should be eliminated. 
There being no question but that the verdict is sunpvorted by 
the weight of the testimony, and no question being raised 
as to the amount of the verdict or with reference to the in- 
structions, thiscourt would not be justified in reversing 
the judgment of the trial court. (Smallen v. Aronson, 253 Ill. 
App. 540; Eldorado Coal and Coke Co. v. Swan, 227 I11. 586.) 

For the reasons above set forth, the judgment of the 


trial court is affirmed. Judgment affirmed. 
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STATE OF ILLINOIS, 
ss. 
J SSU ED BRE et I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 


and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 














of the said Appellate Court in the above entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this_____ 2 9+ h_________day of 
August 





in the year of our Lord one thousand 


nine hundred and fYeNby-t+hir+y—one—— 





Clerk of the Appellate Court 
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Begun and held at Ottawa, on Tuesday, the Fifth day of May, i 
a 


| the year of our Lord one thousand nine hundred and aa 
within and for the Second District of the State of Illinois: 

Present--The Hon. THOMAS M. JETT, Presiding Justice. 

Hon. NORMAN L. JONES, Justice. 


Hon. FRED G. WOLFE, Justice. 


JUSTUS L. JOHNSON, Clerk. 
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E. J. WELTER, Sheriff. 














BE IT REMEMBERED, that afterwards, to-wit: On 
AUG 29 193} the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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City Trust and Savings Bank 


of Kankakee, 


Appellee, Appeal from the Circuit 
vs. Court of Kankakee 
Julia Comstock, County. 
Appellant, 


JONES, P.d: 

City Trust and Savings Bank of Kankakee, plaintiff, 
brought its suit in assumpsit against Julia A. Comstock, defew ant. 
The declaration consisted of the common counts and a special 
count averring that one W. 0. Nation made and delivered to de- 
fendant a check directed to the Bank of Chebanse, and then 
and there required said Bank to pay defendant the sum of 
$2,692.50; that defendant, on March 4, 1929, endorsed and 
delivered said check to plaintiff for value received; that 
Plaintiff at once, on March 6th, 1929, presented and exhibited 
the check to the Bank of Chebanse at its banking house during 
business hours and demanded yayment, but payment was refused, 
and the check dishonored, notice of which dishonor was duly 
given defendant. 

To the declaration, defendant filed her plea of the 
general issue and an affidavit of defense averring that prior 
to February 28, 1929, one W. 0. Nation was indebted to her in 
the sum of $3500, principal, for which he had given his 
promissory note and interest thereon at 53% from February 28th, 
1928; that prior to February 28, 1929, she left with plaintiff 
for collection an interest note for $192.50, signed by Nation, 
representing interest tox one year on said indebtedness; that 
on February 28, 1929, Nation made and delivered to plaintiff 
the check sued on for $2,692.50; that thereupon plaintiff 


returned to Nation the coupon note for $192.50; that plaintiff 
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negligently failed to notify defendant of the receipt of 
Nation's check on February 28, 1929, and devendant did not know 
it until March 4, 1929; that on said last date, defendant was at 
the banking house of plaintiff and was by it informed that said 
check was in its possession; that she was also informed at that 
time that Nation had paid $2500 on the principal of his note in 
addition to the interest, and she was requested by pleintiff to 
get said principal note, which she did, and plaintiff, by its 
agent, then endorsed the payment of %2500 on the same, and 
thereupon delivered said check to defendant, which she endorsed, 
delivered to plaintiff, and received therefor the sum of (32,692.50. 
The affidavit further sets forth that on February 28th, 
1929, and from thence until the Bank of Chebanse was closed by 
the Auditor, Nation had an account with that bank, in which there 
was standing to his credit a sum more than sufficient to pay the 
check in full; that for many years it had been the custom of said 
bank to remit for all checks received by it on the day followig 
their receipt; that on February 28th, 1929, end from thence to 
March 7, 1929, said bank was able and willing to honor the check 
had the same been presented without delay; that on March 7, 1929, 
the business of said bank was suspended by the Auditor of Public 
Accounts and payment on said check refused by order of the Auditor, 
Plaintiff moved to strike defendant's affidavit of merits 
from the files and the motion was denied. Theieupon a jury was 
waived and the cause was tried by the court. <A stipulation was 
entered into between the parties covering most of the material 
facts above set out. It also recites that on March #& 4 plainti ff 
sent the check for collection through the City National Bank of 
Kankakee and the First National Bank of Chicago to the Federal 
Reserve Bank of Chicavzo, and same was presented to the Bank of 
Chebanse on March 6th; that it was not paid on presentation, but 
was dishonored by the Bank of Chebanse, protest made, and notice 


thereof given to all endorsers on March 7th, said bank having 
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been closed on March 7th as insolvent, by the banking departmm t+ 
of the Auditor's office. The Court found the issues for plaintiff 
and entered judgment against defendant in the sum of $2,869.96, 
from which this appeal is prosecuted. 

The record discloses that on February 27th, 1929, Mrs. 
Comstock left the interest note of $192.50 with plaintiff for 
collection. She did not leave the principal note with plaintiff 
nor in anywise engage its services in connection therewith, and 
the employment concerned only the collection of the interest m te. 

The principal note eroyiae. "The maker hereof reserves 
the privilege of paying this note on any interest date, in multiples 
of $100.00." In response to a notice from plaintiff Nation called 
at its banking house on February 28th, and during a conversation 
with its cashier, informed him that he had the privilege of making 
a payment on the principal at any interest paying date, and desired 
to pay $2500 on the principal. He made the check sued on in the 
sum of $2692.50, which includeé both the amount of the interest 
note ami $2500 to be applied on the principal note. The check 
was made to defendant's order, whether of his own motion or at 
the cashier's direction is in dispute. The check was delivered 
to the cashier, who surrendered the interest note to Nation. No 
receipt was given for the $2500.00. . 

Defendant visited the safety deposit Cele we the hen 
on Mareh lst and March 4th, but made no inquiry and received no 
information or notice about the matter until the latter date, when 
the cashier saw her in the bank and informed her that he had a 
check from Nation which included $2500 to be applied on the prin- 
cipal note. She did not have the note with her, but procured it 
and returned to the cashier, who indorsed the payment on the back 
of it. She received a certificate of deposit for the amount of 
the check, which she later cashed. 


It is clear that plaintiff was the agent of defendant 
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in the collection of the interest note of $192.50. It is 
equally clear that it was in no sense her agent so far as the 
$2500 was concerned. If plaintiff was anybody's agent in the 
$2500 transaction, it was the agent of Nation to transmit it to 
defendant, but whether it was his agent in that respect, ora 
mere custodian of the $2500, is immaterial to the issues in 
this case. 

It is conceded by defendant that after her indorsement 
on March 4th, all due diligence was exercised in presenting the 
check for payment, but she contends that defendant was negligent 
in folding the check for five days before notifying her, and 
that such alleged negligence made it impossible for the eheck 
to be presented for payment within a reasonable time so as to 
hold the drawer. It is to be kept in mind that the rights of the 
parties to this cause are to be tested by the law applicable to 
endorser and indorsee, and whether or not the drawer of the check 
was discharged is not in issue. 

A check is a bill of exchange drawn on a bank payable 
on demand. Escept as otherwise providéd by the N&gotiable 
Instruments Act, the provisions of that Act are applicable to a 
check. Sec. 184, Neg. Inst. Act. Par. 206, Chap. 98, Rev.Stat. 

In addition to the warranties mentioned in Section 66 
of the Act (Par. 86, Chap. 98, Rev. Stat.) that section provides 
that every indorser engages that on due presentment, the instru- 
ment shall be accepted or mid, or both, as the case may be, 
according to its tenor, and that if it be dishonored and the 
necessary proceedings on dishonor be duly taken he will pay 
the emount thereof to the holder, or to any subsequent indorser 
who may be compelled to pay it. 

It is provided by Section 71 of the Act (Par. 92, Chap. 
98, Rev. Stat.) that where the instrument is payable on demand, 
presentment must be made within a reasonable time after its 


issue, except that in case of a bill of exchange, presentment 
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for payment will be sufficient if made within a reasonable 

time after the last negotiation thereof. Section 185 of the 

Act (Par. 207, Chap. 98, Rev. Stat.) modifies this provision 
with respect to the drawer of a check by discharging him from 
liability thereon to the extent of the loss caused by any delay 
where not presented within a reasonable time after its issue. 
That section makes no such provision as to indorsers. In 

German American Bank v. Wright, 85 Wash. 640, 148 Pac. 769, 

it was held that while the indorsee of an overdue check is 

not an unqualified holder in due course, he is such holder except 
in so far as the drawer of the check is able to show he has been 
injured by the delay. This was also the rule under the law 
merchant. Under Section 66 of the Act, the contract of an indorser, 
unlike his warranties, is not confined to holders in due course, 
but runs to the holder or any subsequent indorser compelleé to 
pay the instrument. 

Defendant insists that on account of the alleged negli- 
gence of plaintiff, it cannot recover in this action and that prod 
of such negligence is admissable by way of recoupment. Recoupment 
is in the nature of a cross action wherein défendant alleges 
injury resulting from a breach of another part of the contract 
sued on. (Luther v. Mathis, 211 Ill. App. 596.) In order 
to invoke the doctrine of recoupment, it must appear that the 
demand sued for and that recouped shall arise out of the same subject 
matter. The foundation of recoupment is failure of consid: ration. 
It must appear that the promise for which damages are sought to 
be recouped was the consideration for the pionise of the defandant 
sued on, (Xeegan v. Kinnare, 123 I11. 280.) The contract 
sued on was defendant's contract of indorsement. The contract af 
an indorser is an independent contract. (Allis-Chalmers Mfg. Co. 
Vv. Hays, 339 Ill. 230.) The consideration for her indorsement 


was the money paid her by plaintiff, which patently did not 
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fail. It is apparent that the matters set out in the affidavit 
of defense were not a part of the contract arising through 
defendant's contract of indorsement, upon which this suit is 
brought. Her defense is predicated upon a transaction in which 
she claims that plaintiff was her agent. In the indorsement 
contract it is clear that plaintiff was not her agent, but a 
principal. The same party cannot at once be a principal and the 
other party's agent in the same transaction. Plaintiff was not 
the agent of defendant in the $2500 transaction, and the affidavit 
presented no defense to the action so far as that amount is 
concerned. By her own test the indorsement was not any part of 
the transaction in woich plaintiff acted as her agent as to the 
interest note of $192.50. We are of the opinion that defendant 
pleaded no matter which her af idavit supports, and set up no 
matter in the affidavit admissible under her plea. 

Regardless of all other questions in this cause, it 
appears from the facts in the stipulation on file, that if 
defendant had refused to accept the check on March 4th, there 
remained sufficient time Zor plaintiff to have so advised Nation, 
and for Nation to have procured the cash from the Bank df 
Chebanse to meet his obligation before that bank closed. ‘When 
the check was tendered defendant, two courses were open to her. 
She could 46646 it, or she had the right to refuse it and demand 
payment in cash. Having elected to take the check on that date, 
she is in no position to successfully urge that plaintiff 
Was guilty of negli ence in not informing her before Mareh 4th 
that Nation had left the check there for her. If the Bank 
of Chebanse had closed before plaintiff notified defendant that 
it had the check, a different question would. have been presented. 

No question involving the relations between defendant 
and the drawer of the check sued on, cr their respective rights 
and obligations growing out of the transaction, is in issue 


here, and as to such rights, and obligations, we express no opinim. 
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Under the pleadings plaintiff was entitled to recover, 


nd the judgment of the trial court is affirméd. 


Judgment affirmed. 
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STATE OF ILLINOIS, 
ss. 
SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 


and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 





do hereby certify that the foregoing is a true copy of the—opinion 








of the said Appellate Court in the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 





said Appellate Court, at Ottawa, this_29th— -day of 
ee A) rs the year of our Lord one thousand 


nine hundred and taxnhy--thirty-one ——_ 





Clerk of the Appellate Court 
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Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. FRED G. WOLFE, Justice. 
JUSTUS L. JOHNSON, Clerk. 


a 3 : eR ; y| 
E. J. WELTER, Sheriff. peta. ] 











BE IT REMEMBERED, that afterwards, to-wit: On 
AUG 2g (99; the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Reuben H. Stripe, 
Appellee, 

vs. Appeal from Circuit Court 
City of VYaukegan, Louis J. of Lake County. 
Yager, Mayor, Albert M. Carney, 
William S. Gee, Nicholas Keller 
and Robert Pearsall, Commissioners, 
City of Waukegan, 


Appellant, 


Jones, P.J: 

This appeal is prosecuted by the City of Waukegan 
from a decree entered on April 23, 1930, enjoining the city, 
its mayor, commissioners, and former treasurer from further 
Carrying out the provisions of a resolution of the city 
council passed on July 13, 1928, for the purchase from Edith 
T. Higley, Frances L. Higley and Violet H. Johnstone, of 
certain real estate for the price of (100,000. Under the 
terms of the resolution the city had paid $20,800 of the 
purchase price in cash upon the delivery of a warranty deed 
for the premises, subject to a trust deed securing notes 
aggregating $79, 200, which the city assumed and agreed to 
pay. 

The suit was instituted on July 26, 1928, by 
Reuben H. Stripe, a tax payer of the city, on behalf of him- 
self and all other tax payers similarly situated. The 
amended bill was filed on October 16, 1928, and on October 
22a an application for a tenporary injunction was heard upon 
the amended bill without any other pleadings. The applica- 
tion was denied and a decree entered dismissing the original 
end emended bills for want of equity. From that decree com- 
Plainant prayed an appeal which was allowed but never per- 
fected. Subsequently, he sued out a writ of error from this 
court, upon which the decree was reversed and the cause re- 


manded for further proceedings not inconsistent with the 
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views therein expressed. Stripe v. City of Waukegan, 254 Ill. App. 
74. When the case was subsequently redocketed, demurrer to 
the smended bill was filed by all the défendats, relying 
upon the alleged lack of necessary parties. The demurrer 
was overruled and defendsnts answered. 

° The enswer sets forth, amons other things, that m 
the premises deeded to the city there was a substantial two 
story and basement brick building, containing sone eighteen 
rooms, casily adaptable, at small cost, for a city hall for 
said city; that on July 26, 1928, an appropriation ordinance 
Was passed, appropriating $100,000 for new city hall property; 
that the assessed value of the taxable property in the city 
a@ Waukegan was $21,988,685, and the bonded indebtedness 

of the city was not in excess of $320,000; that Edith T, 
Higley, Frances L. Higley, Violet EH. Johnstone, Ernest 
Marshall Johnstone, her husband, grantors in the warranty 
deed to the city, and Phillip A. Populorum, trustee in said 
trust deed, are the owners and holders of the notes secured 
by the trust deed; shat since the order dismissing complain- 
ant's original and amended bills, and before the suing out 
of a writ of error from this court, the building on said 
premises had been completely remodelled and adapted for 

use as a city hall for said city, and that it would be in- 
possible to restore said premises and building to the status 
quo before possession was taken. To the answer is attached 
a copy of the deed to the city and a copy of the appropria- 
tion ordinance. No replication was filed and no testimony 
was taken. The cause was heard upon the bill and answer. 

A decree was entered enjoining defendmits from in any 
manner carrying out the provisions of the resolution for 
the purchase of the property, and from paying out of the 


city funds any sum upon the purchase price. it is from 
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that decree that this appeal is taken. 

It is first insisted that the bill should have 
been dismissed because the grentors in the dced to the city, 
and the trustee in the trust deed, all of whom are also the 
holders of the notes secured by the trust deed, and the 


successor to the city treasurer, were necessary parties 


> 


but were not joined as defendants. When this cause was 
before this court on the former occasion, counsel for de- 
fendants stated in his brief and argument, "Virtually there 
is but one proposition of law before the court by the record 
in this case, viz: Has a city, organized under the Cities 
and Villases Act of Illinois, the power to purchase property 
for a city hall, subject to a mortgese payable on or before 
a giten date?" This is the same bill, with the same parties, 
' that was thén before this court. An examination of the brief 
filed on behalf of defendants on the former hearing shows 
thet it was . not contended, in support of the decree dismissing 
the bill, that the deeree should be affirmed because of the 
want of necessary parties. There must be an end to liti- 
gation, and where a cause has been decided in the Appellate 
Court, on appeal or writ of error, that court will not 
review its former decision in respect of matters which were, 
or might have been assigned for error upon the record 

before the court. Tribune Co. v. Imery Motor Livery Co., 

338 Ill. 537; Barrett v. Marschak, 210 Ill. App. L¥13 4 Qudey 
Appeal and Error, 1100. We are also of the opinion that 
while the parties named might have been proper parties, 

they were not necessary parties for the determination 

of the matters involved in this proceeding, and it was 
eenetiaalts so conceded by counsel for defendants on the 


former hearing in this court. There being no allegation in 
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the bill that the treasurer had done or would do any act 
without lawful authority so to do, he was not a necessary 
party. Complete relief could be had by enjoining the city 
and its other officers from carrying out im any manner the 
provision of the resolution or paying out any of the funds 
of the city thereunder. In the absence of a showing that 
it was necessary to restrain the treasurer or his successor, 
neither of them was a necessary party. 

When this cause was previously before this court 
by writ of error, it was helc in the opinion rendered by 
the court that a municipel corporation has no power to 


acquire property which is subject to mortgage, and that 
power to purchase said premises subject to said mortgags 
indebtedness. That decision is binding upon the parties, 
the circuit court and this court for all time, until, if ever 
it is reversed by the Supreme Court. Wolkau v. Wolkau, 217 
Ill. App. 471; (P.C.C. & St. L. Ry. ve. Gage, 286 Ill. 213; 
Sattenstein v. Rarl, 328 Tll. 148; Gridley v. Wood, a20 Ill 
Appe 463 The principles of law therein announced cannot be 
questioned on this appeal. Heimann v. Wilke, 219 Ill. 510. 
The allegations pertaining to the making and 
delivery of the deed to the city, the taking possession and 
improvement of the premises lis pendens, and the passage of 
the appropriation ordinance, do not appear in the amended 
bill. Defendants urge that because they were not in the 
record when this cause was before this tourt on the previous 
occasion, the court is not bound by the rules announced in 
its former opinion, but must consider the entire case in 
view of the new facts. The amended bill alleged the 
contract to pay $20,800 upon delivery of the deed, ard 


that said sum was paid in accordance with the terms of the 
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contract; the language is sufficient to imply delivery of 
the deed, which, without a contrary showing, implies 
delivery of possession; the allegation that the property 
was improved lis pendens sets out nothing that could change 
the issue, or require a reconsideration of the holding in 
the former opinion. Although there was no injunction 
pendente lite, and defendants would not be liable for viola- 
ting an order of the court, they took the risk, by proceediry 
with the improvement of the property, of being compelled 
to restore the condition existing when the court acquired 
jurisdiction; Lembert v. Alcorn, 144 T11. 313; Holden v. 
Alton, 179 Ill. 318; Even though they acted under the order 
dismissing the bill, that order vas subject to review, and 
in acting under it they proceeded at their own peril. 
Miller v. Doran, 245 Ill. 200. 

The record shows that the contract for the 
purchase of the property wes entered into within the first 
quékter of the city's fiscel year, and prior to the passage @& 
the annual appropriation ordinance, which was also passed 
within the first querter of the fiseal year. A city may, 
during that part of the first quarter of the fiscal year, 
prior to the passage of the annual appropriation ordinance, 
enter into any contract and incur any indebtedness, with- 
out an appropriation therefor having been previously made, 
but may include the appropriation therefor in the general 
approvriation bill to be thereafter enacted during the first 
quarter of the fiscal year. Danville v. The Danville Water 
Co., 180 Ill. 235. The sity council had authority to pro- 
vide for a city hall, and to include in its annual appro- 
priation bill an item for the expense of acquiring the 
seme, but the moking of a valid appropriation for a lawful 


purpose, could not by any means chence the void character 
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of a contract unlawfully entered into, or authorize the 
unlawful expenditure of a valid appropriation. The un- 
lawfulness of the transection having been settled by the 
former decision of this court, the allegation in the answer 
relative to the passage of the annual appropriation bill 
presents no material fact which changes the basis matter 
in issue, and is not sufficient to justify further con- 
sideration of the question of the validity of the contract. 
The case at bar does not involve the power of the city to 
provide a city hall, or to appropriate money for that 
purpose, but the object of this suit is to restrain the 
city and its officers from unlawfully paying out the. funis 
of the municipality. The law appiicable to the facts is 
set forth in the former opinion herein, and it is unnecess- 
ary to further discuss it here. tYhe defense of laches is 
not set up in the answer of defendants, or specifically 
assigned for error on this appeai. Aside from that we are 
of the opinion that the record does not show such delay 

in instituting this suit as would justify a denial of re- 
lief. 


The deeree of the chancellor was correct and is 


affirmed. 


Decree affirmed. 
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William Nagle, 


Appeal from the 
Circuit Court of 
La Salle County. 


Appellee 
Vs. 


The Mgnneapolis Threshing 
Machine Company, 


Appellant 


Jones, P. J: 


v 


Suit was instituted by William Nagle, plaintiff, 
against Phe Minneapolis Threshing Machine Company, defendent, 
for the value of a second hand threshing machine, engine, 
etc., alleged to have been traded to defendant at a valua- 
tion of $800; as part payment upon a new sevarator pur- 
chased from defendant, and to recover damages on account 
of defendant's failure to deliver the new machine. A jury 
was waived and the cause was tried by the court, resulting 
in a finding and judgment in favor of plaintiff in the 
sum of $500. No propositions of law were submitted to the 
Court. This appeal is prosecuted from that judgment. 

Shortly before June 165th, 1928, plaintiff talked 
with defendant's agent , Kelso, in relation to the purchase 
of a new separator. The contemplated trade was on the 
basis of the defendant taking plaintiff's old outfit in 
trade, to be applied as a credit on the purchase price of 
the new separator, During the negotiations Kelso brought 
two neighbors, Jones and Bedecker, to plaintiff's farm 
end sold them the old threshing machine, engine, etc. for 
the price of $800, taking their order made out to defendant 
on one of its regular contract forms, the purchase price 
to be paid in installments. This order was sent to defendant 
by Kelso, and contained a clause that "The purchaser 
expressly agrees that this contract is taken subject to 
approval and acceptance or rejection by the Gompany at its 
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= 
home office at West Minneapolis, Hopkins, Minnesota, notice 
of which acceptance is hereby waived by the purchaser." 
Thereafter on June 16th plaintiff @xecuted a similar order 
for the purchase of a new separator, the order reciting 
that plaintiff "agrees to pay to the order of the Company 
the sum of One Thousand DOLLARS AND grants, bargains, 
warrants, and defends in trade and to deliver to the Company 
on demand,® his old threshing machine, engine etc, "outfit 
sold and to be delivered to Jones & Bedecker where it stands, 
being the aggregate of the prices agreed upon for each of 
the machines and articles so ordered and purchased;". 

The Jones and Bedecker order was sent to defendant 
prior to the execution of vlaintif?'s order, and at the 
time plaintiff's order was signed, no spproval or rejection 
of the Jones and Bedecker order had been received by Kelso 
or plaintiff. Plaintiff's order was for the delivery of the 
new separator at once, and was sent by Kelso to defendant's 
office at Decatur. On June 19th the Decatur office wrote 
plaintiff, acknowledging receipt of the order, stating that 
the same was being forwarded to the home office for atten- 
tion, and that was soon as they heard from the home office, 
they would advise hin. The second hend outfit embraced in 
the Jones and Bedecker order was removed from plaintiff's¢ 
premises by Bedecker about July Ist, and has never been 
returned to him. 

Kelso knew that the old outfit was in the possess- 
ion of Jones and Bedecker. He saw it on Bedecker's premises 
about July lst. Having negotiated the sale end prepared 
the contract therefor, it is presumable that he knew their 
possession was in pursuance of his acts. The record does 
not show that he or his principal ever objected to such 
possession or took any step to restore possession to plain- 
tiff. 

The new senarator ordered by plaintiff was not 
delivered by defendent. Plseintiff testified that he did 


not see Kelso for about a week after the signing of his 
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order, and that when he did see him, Kelso informed him that 
the machine would be shipped as soon as possible, or he 
thought it might be on its way; that Kelso thereafter in- 
formed him that the machine should be there; and that prior 
to July 23rd or 24th he had no notice that either of the 
orders would not be accepted by defendant. On July 25th 
plaintiff wired defendant at its Decatur office that he 
would hold it for all damages in failing to ship the 
machine as ordered and the $800 he had paid by his old 
outfit, and that unless they complied with their contract 
immediately, he would buy a separator elsewhere. On the 
same day defendant replied by wire, "If you will secure 
Jones and Bedecker, we will make immediate shipment," and on 
the next dey, wrote plaintiff that his order had not been 
accepted by the home office and that he had been so 
notified. The letter further stated, "It is possible that 
Mr. Kelso may be able to resell our old machinery on an 
acceptable order and in that case we would be willing to 
fill your order; otherwise you can consider your order 
cancelled. We were very sorry indeed lir. Nagle thet we 
were not able to get an acceptable order for your old ma- 
chinery, so that your order could have been filled." Kelso 
testified that about four @®ys efter the signing of plain- 
tiff's order, he informed plaintiff that defendant had 
refused to accept the Jones and Bedecker order and that he 
thereafter repeatedly told plaintiff that it would have to 
be better secured if his own order was accepted. The testi- 
mony fas to when plaintiff was notified that his order had 
not been accepted is in conflict. The trial judge evidently 
took the view that defendant unduly delayed notice of the 
rejection of the order. He saw and heard the witnesses, 

and we are unable to gay that the finding and judgment of 
the court is against the manifest weight of the evidence. 
The telegram from defendant to plaintiff on July 25th shows 
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that up to that time his order had not been definitely re- 
jected, but was still being entertained by the comnany. 

By the terus of plaintiff's order notice of acceptance 
Was expressly waived, but it conteins no waiver of notice of a 
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rejection of the order. [ft calls for the machinery to be shipped 
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at once. The threshing season was 2a a matter 
of common knowledge, and was undoubtedly known to defendsnt, who 

also knew that if the machinery ordered was to be of any use to plair 
tiff during that season, it must be delivered promptly. ‘Under such 
circumstances if defendsnt intended to rejéct vlaintiff's order 

it owed him the duty to so notify him without unreasonable delay. 

If plaintiff was not so notified within a ressonable time he had 

a right te oresume thst it had been accepted. 


While the order provides that it is taken subject to 


ts home office, such 


ihe 
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aporoval and acceptance by the Company at 


acceptance may be implied by @ failure to reject the order within 


ae 


a reasonable time. Where an offer does not require a formal 
assent to its terms, an acceptance may be implied or inferred 
from the conduct of the offeree. (Atkins & Co. v. Kirk, 187 T1l. 
App. 310.) In Bue Blue Grass Cordage Company v. Liyjthy & Company, 
98 Ky. 583, the plaintiff Lythy & Company ordered from the agent 
of the defendant, Blue Grass Cordege Gommany, a quantity of 
twine, by written order requiring acceptance by the Company. The 
order was submitted to the Company on iisy 9th, 1892. They feiled 
to reject it until May 21st following, and it was held that their 
silence during thet time warranted the conclusion that the order 
had been accepted. To the same effect are Robertson v. Tapley, 
48 Mo. App. 239, and Phoenix Insurance Company v. Sholes, et al, 
20 Wis. 35. 

Being unable to say that the finding of the trial court 
is against the weight of the evidence, the judgement is affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, 
Ss. 
Secon DIST ELCE. I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the —___Opinion —________ 








of the said Appellate Court in the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 
said Appellate Court, at Ottawa, this Bog ee dayaot 
ye ee the year of our Lord one thousand 


nine hundred and teenty-thirty-one ——— 


ee — 


Clerk of the Appellate Court 
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Fremont D. Graue, 
Plaintiff in Error, 
Error to the 
Vs. Cirevuit Court of 
Bu Page County. 
Frank Z. Henscom and 
Mary C. Hamscom, 


Pefendantsin Error 


Jones, P. d. 

Fremont D. Grave, plaintiff, instituted suit against 
defendants, Frank 2. Hanscom and Mary ¢, Hanscom, to recover 
commissions alleged to be due him as broker in a real estate 
transaction. The declaration originally consisted of the common 
counts. Subsequently, by leave of court, additional counts 
were filed, setting forth, in substance, that defendants entered 
into a verbal agreement with plaintiff by which they employed 
him to procure a purchaser for a tract of land in Du Page County 
for the sim of 450 ,000, and agreed to pay plaintiff five percent 
Commission on the purchase price; that olaintiff did orocure a 
purchaser who was ready, willing, and able to purchase said 
premises, and defendants did sell the same to such purchaser 
for the sum of $50,000, and thereby plaintiff became entitled 
to his commissions. Defendants pleaded the general issue and 


ssti- 


the cause proceeded to trial. At the close of plaintiff's t 
mony, the court directed a verdict for defendants. The cause 
comes to this court by writ of error to review the judgment upon 
the verdict. 

The sole ground urged for reversal is thet the 
verdict is contrary to the evidence. Upon the trial it appeared 
that plaintiff is a licensed real estate broker end defendants 
were the owners of 2 tract of land in Du Page County. They 
empléyed plaintiff to procure a purchaser, and he introduced 
one Vannerstrom as a buyer, with whom defendants subseovently 
entered into 2 contract for the sale of the premises at the 


price of $50,000, payable in installments. The record 
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shows that no payment was made under the contract, and de- 
fendants terminated the same on account of Vannerstrom's 


default. 


+ 


During the cross examination of plaintiff, he 
roduced 2 written contract relating to the commission he 
p 5 


claims in this proceedingg. The contract was executed at the 
game time the contract between defendants and Vannerstrom was 
signed. It had been in his possession ever since and had 


in the recorder's office. 


fs 


been by his attorney filed for recor 
It was marked for identification as defendant's Exhibit "1", but 
was not introduced in evidence. While being exsmined in re- 
lation to the commission contract, olaintiff testified in resnonse 
to questions, as follows: 

"Q. And thet is what this contract, defendants! 
exhibit "1" for identification provides, is it not, that the 
doctor (meaning Hanscom) is to pay you--tle defendant is to 
pay you five percent of all sums of money he receives on the 
contract? 

A. Thet is what it says there. 

Q. That is what you are claising, is it not--five 
percent on whatever money he has received on this contract of 
purchase? 

A. I believe go. 

@. Well, is there any doubt in your mind, Mr. Graue, 
as to what you are claiming? 

A. Tne reason I am claiming five percent on the 
whole amount is I don't know whet he has received." 

Later in resvonse to a question vropounded by the 
court, he answered: - 

"Q. Does this contract, Defendent's Exhibit 1 for 
identification express the contract between you and the de- 
fendant in reference to commission, Mr. Graue?" 

A. It does." 

It is of no conseouence that the exhibit was not 


introduced in evidence. It sufficiently appears from the 
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testimony of plaintiff that his comission was to be based 
upon whatever money defendants received under their contract 
with Yannerstrom. The testimony shows they did not receive 
anything under that contract. Before plaintiff wags entitled to 
recover, it was incumbent uoon him to show that the purchase 
money or some nart of it had been paid. This he failed tlo do, 
and in that state of the record, the court correctly directed 
a verdict for defendant. 

The judgment of the trial court is affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, 
Ss. 
SSCS yeas I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Hlinois, and the keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the———_opinion 











of the said Appellate Court in the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 
said Appellate Court, at Ottawa, this 29th == dayaot 
_ August ______in the year of our Lord one thousand 


nine hundred and txenkye—_thirty-—sne—— 








Clerk of the Appellate Court 
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AT A TERM OF THE APPELLATE ~ 


Begun and held at Ottawa, on Tuesday, the Fifth day of May, in 


the year of our Lord one thousand nine hundred and thirty-one, 





within and for the Second District of the State of Illinois: 


‘Present--The Hon. THOMAS M. JETT, Presiding Justice. 


Hon, NORMAN L. JONES, Justice. — 
Hon. FRED G. WOLFE, Justice. = | 
JUSTUS L. JOHNSON, Clerk. Pcl 
E. J. WELTER, Sheriff. 9 _ 7s oe 




















BE IT REMEMBERED, that afterwards, to-wit: On 


; the opinion of the Court was filed in the 
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Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Alice Marion Mitchell, 
Appellee 


Appeal from Circuit Court 
VS. 
of Will County. 
Margaret I. Spangler, 


Appellant. 


Jones, P. J: 

This is an appeal from a judgment for $10,000 
in favor of Alice Marion Mitchell, plaintiff, aautuak 
Margaret I. Spangler, defendant, for personal injuries 
sustained in an automobile accident on February 9th, 1929. 
Plaintiff's case is based solely upon the family purpose 
doctrine. Defendant has filed her statement, brief and 
argument in this court, but plaintiff has not replied in 
any manner. 

Each count of the declaration averred that de- 
fendant owned, possessed, and controlled a certain auto- 
mobile which was kept and maintained by her for the 
convenience, pleasure, comfort and entertainment of her 
family; that Robert I. Spangler, her son and a member of 
her family and household, with her permission, and for his 
own recreation and pleasure, as a member of her family and 
household, was driving the car at the time of the accident. 
Defendant pleaded the general issue, and filed special pleas 
that she did not own or possess the automobile; that it was 
not kept and maintained by defendant for the convenience, 
pleasure, comfort and entertainment of her family, and that 
it was not being driven by her son with her permission. 

The testimony shows that the automobile which 
was being driven by defendant’s son at the time of the 
accident, had been purchased by defendant's husband in his 
lifetime. He died in Aucust 1928, and by his will left 
all his property to defendant. She was appointed ad- 
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ministratrix with the will annexed on October 11, 1928. 
On January 3, 1929, she made application as owner of the 
car to the Secretary of State for a license for the same. 
The a€cident occurred on February 9, 1929. At that time 
the estate had not been closed. After her husband's 
death defendant had possession of the car, but did not 
G@rive it. It was driven from time to time by her minor 
sons, who usually asked her permission, 

Defendant with her family lived at Plainfislé, 
between Joliet and Aurora on state route 22. ‘The testimony 
shows that Robert I. Spangler, her minor son, had, on the 
night of the accident, secured his mother's permission 
to drive the ear to Joliet to see a young lady there, 

Upon his arrival at Jolict he was unable to locate the 
young lady, and a party of six young people was then made 
up to attend a dance at Aurora. They started for the 

dance about ten o'clock. Robert was driving the car. 

The night was cold and the windows became frosted over, 
except a small circle on the windshield which was kept 
clear. At a point about nine miles beyond Plainfield the 
highway is crossed by the track of the E. J. & HE. Ry. Co. 
The highway has a gradual decline toward the railroad for 
about 1500 feet, with a little less than two per cent grade, 
and on the night of the accident was covereé with ice and 
very slippery. The car collided with a freight train at 

the crossing and four of the occupants, including defendant's 
son, were killed. The other two, including plaintiff, were 
injured. 

Bach count of the declaration avers and plaintiff 
established by her proof, that at the time of the accident 
the car was being driven by defendant's minor son solely for 


his own pleasure and recreation, and there is no testimony 
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even tending to show that he was on any business or errand 
for defendant. The Supreme Court of this State has in 
similar cases repeatedly held that the so-called "family 
purpose" doctrine is not the law in Illinois. White v. 
Seitz, 342 Ill. 266. (Anderson v. Byrnes, 344 Ill. 240.) 
In those cases the court announced the rule to be that 

a parent is not liable for the tort of his minor child 
merely from the relation; that the owner of an automobile 
who merely permits another to use it for his own purpose 
is not liable for the negligence of the person so using 
it, or for an injury occasioned by the negligent use of 
the machine by his servant if the servant was at the time 
at liberty from the services of his master and not engaged 
in doing his master's business, but was pursuing his own 
interests exclusively; and that the relation of master 

and servant is not established between the owner of an 
automobile and his minor son by the mere fact t at the 
parent purchased the machine for the pleasure of the 
family, and permitted the son to use it for his own 
pleasure. 

The declaration does not state and the proof 
does not show a cause of action, but the testimony 
affirmatively shows there is no liability on the part — 
of @efendant. Her motion for a directed verdict should 
have been allowed. 

The judgment is reversed and cause remanded. 


Reversed and remanded. 
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STATE OF ILLINOIS, 
ss. 
SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 


and for said Second District of the State of Hlinois, and the keeper of the Records and Seal thereof, 
opinion 





do hereby certify that the foregoing is a true copy of the 








of the said Appellate Court in the above entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this 29th ay of 


August _______in the year of our Lord one thousand 
nine hundred and twenty-t+hiviy—-sne—— 


a rar 


Clerk of the Appellate Court 
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Present--The Hon. THOMAS M. JETT, Presiding Justic 
Hon. NORMAN L. JONES, Justice. 
Hon. FRED G. WOLFE, Justice. 
JUSTUS L. JOHNSON, Clerk. 


RE. J. WELTER, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
AUG 25 |52) the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Harry A. Howard, Sr., Administrator 


of the Estate of Harry A. Howard, Jr. 


deceased, 
Appellant Appeal from the Circuit 
VS. Court of Winnebago 
City of Rockford, a municipal corporation, County. 


and Northern Illinois Supnly Oo., 


Appellees, 


Jones, P. Ji 

This is an action by the administrator of the estate 
of Harry A. Howard, Jr., against the City of Rockford and 
Northern Illinois Supply Company, to recover damages on 
accoun* of the death of pleintiff's intestate, who, while play- 
ing with the other children, was drowned in an attempt to get 
upon some floating logs or boards in a stone quarry pool 
everred to belong to defendants. 

To the amended declaration as amended, the Court 
sustained a demurrer by Northern Illinois Sunnly Company 
and entered judgment against plaintiff for costs, from 
which this appeal is peeebentee 

The declsration consists of one county, and as finaly 
amended, charges in substance that defendant City of Rockford 
owned a certain land, and that defendant Northern Illinois 
Supply Company owned certain other land, each of the two 
tracts being particularly descri ted; that said lands are 
contiguous and for many yeers had been used for a stone 
quarry, from which large quantities of stone had been quarried 
and taken out of the lands respectively, leaving a large hole 
15 to 25 feet deep, filled with water from springs and under- 
ground streams; that the pond of water has existed for many 
years and is close to and visible from certein public streets, 
and is surrounded by dwelling houses inhabited by femilies with 
numerous children; that for a numter of years children of tender 


age have been accustomed to go upon the respective properties of 
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the defendants and olay with refts made of boerd and logs, 
swim in the water and play along the shores of the pool, 
with the knowledge of defendants; that there is no division 
of any kind between the lends respectively owned by defend- 
ants, and thet the pond of weter is continuous over the 
land of both defendants; that the defendant City of Rockford 
had a pumping station upon its said land, built partly out 
over the edge of the rocky banks of the pool on the land of 
the City, and a platform or plenk walk had been built by the 
City out over the weter near the pumphouse; thet children 
had been accustomed to play uoon the premises of both defend- 
ants along the water's edge and upon the rocks and the pumo 
house platform or foot-walk overhanging the pool; thet the sides 
of the pool were steen, with perpendicular banks of rock that 
went down into the water to a depth of from 10 to 25 feet; 
that the pond was especially attractive to small children, 
and highly dangerous because of the steep banks surrounding 
the same and the cold condition of the water; that because 
of the attractiveness of the rocky banks and the clear pool 
of water where the children were for many ye*rs accustomed 
to fish, swim and play upon floating logs, boards and rafts, 
the same was oan attractive nuisance, highly dangerous to 
children of tender age; that the vond was not fenced or 
guarded, and thet defendants had knowledge of its dangerous 
condition; that on the day of his death, plaintiff's intes- 
tate went to the pond with other children for the purpose of 
pleying in and about the pond and upon the boards, logs, 
and rafts floating thereon; that he was 7 years of age and 
escaped from the attention of his mother, passed over the 
land of the defendant Northern Illinois SupplyCompany, and 
upon the land belonging to the City of Rockford, and near the 
pump house on the land of the City, saw on the water floating 
logs and boards, which had been floating both on the water 


covering the land of the defendant Northern Illinois Supply 
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Company and were floating at times upon the water covering the 
land of the City of Rock*ord; that said logs and boards were not 
stationary, but floated with the wind upon the land of each 
of defendants, and that small children played upon the 
logs and boards upon the lands of each of the defendants 
at sifferent times and days, and sometimes on the same day, 
as they happened to find the logs, booerd, and floating 
material when they came to the pool, and the logs on which 
decedent desired to play, and thet decedent could not reach 
or get onto the same from the shore, and picked up from the 
bank of the pool on the land of the defendant City, a long, 
slim pole and ran wunon the board walk back of the pump house, 
which extended over the water and was near the floating logs 
on the land of said city, and with the pole reached out 
over the water in an effort to fish or draw in the logs or 
boards, so thet he could walk upon the same, and while so 
doing, became overbalanced and fell off the plank or board 
on which he was standing and wes drowned. 

Plaintiff's theory is that the City of Rockford 
and Northern Illinois Supply Company are jointly liable 
for the death of plseintiff's intestate, on the ground that 
the pool on the land of both defendants was a single agency 
owned by the defendants jointly, and that on account of the 
floating boards, logs, etc., which it is =verred waem= were some- 
times on the land of one of the defendants, and sometimes 
on the land of the other, the pool was an attractive nuisance 
and as such was the proximate cause of the death of vlaintiff's 
intestate. 

There is no averment in the declaration that on the 
occasion when plaintiff's intestate went to the pond and 
was drowned, there was anything upon the surface of that 
part of the pond belonging to Illinois Sipply Company which 


attracted him thereto. It is a necessary element of the 


Ds 






eit an trevoo TST SW edt moc nomit ts satisolt “ash bara “eanemod 
tom e1ew Bbr20d brs egol bisa “Sade :bro" fost to dtd "ate a ie fig 
dose to bas. odd mroqy brtiw ant dtiw botsolt Pit phat Byte ac oy 

a asd fogr bevsta netbL io Lleme tad? bas “ etasbmeteb to. 
ainshaeteb add 20 doss to ebast oft moaw brood fi bas ezol | 

web nse odd he somitomoa | brs <2 b bins meee saereurie ny 
amttsol? Bre , basod <a30l ont bat? of Bensaasd vere ny 


— 
ra é) 


om. 


fotce fsx) agol oat bare food ort ot ems ‘vedt ‘nectw iatyatum 


noeet tor bL100 tnabeosb badd bas ‘eysta ot “beriess +e roeer 
dt mort oO bextoke bite ood ont ‘ort vere \ Bate bike tog pd 
‘gnol 8 eato tasbnoteb eit to bast ot 0 20 Looe ext 20 sined 
,eanod qmuc edt To yosd asd brsed arte moat rst co “slo mits. 

fo-earod 


esol sitttsolt re TSO aw bas rotaw edt revo “bebnedxe to kdw 
y OP i db a 
sro perfosor olor od atiw bite weto piss to erst ont 1 10 

mys 


TO “egoL edt’ at meth TO te kt ot ftotte me pa redsm add x0v0 


08 9Lisw bas” ,omss oat frou ALsw ‘biwoo of teas ‘ca yabtsod 
vo fu ay 8 ay 

brsod ke) anele eit to tet bre. ‘beorsisdreve ‘omao8d :gmtob 
Te Ames Oat 

“sbeamozh ast hrs anthnste asw edi dotdw m0 


oh 
a Li 


* protatoon to veto ed? text GE ‘rood althigmts!? 
‘eldatl vitatot | Sts yasqmo0 viene a tomil tT nxontéxon bas 

; * by Pryor 
‘gadd banrorg add £0 “etsdeotat s'thivmista to Has6B er tot 

iS. ABR SMES: ons 

yoreas efania 8 asw stnsbre's b too to bass ane £0 hii odd 

, ite : : Peni 

seid to ‘tanes9s 0 fart DES wlintot aénsbuoteb ont vd benwo 

” re aD ah Traut 

~9mo2 818w aE bettovs at 3 dotdw _-089 egol ebsod onitsolt 
d.. smo Ls ipgmoc 

_gomtvonce bas ,stnsbrte eb ont ‘Yo 9fo to bast odd fo asmit 

) GFROm aged 

sonsa inn ovitosrté« is ash Loot edt (todto ont ‘to bast eft mo 
t ty his. ef sxiyeto 

o'thidatate to “dtesb ont to. ighprotr otamtxora ont Bow ef oh as bas 
asr. ¢ 1 id paitesolt at tex: bas 

ststestat 

é tooo. dt ; pork beqeers 

ent 0 “godt otters [085 ont a tmemove on my oned 

eS ae ows; trnbra teh wit ro boat 

bas broc ost of ‘taow otstaedat attntemiate conw motesooo. 

£0 wat or Thea) bral edt moqr 
tent to obstave ont oat seeded ew drane benworb asw 

et: ott ro sercd. qusg 
‘doin vetscmod vlogre ptombiit ot an tame Lod brog elt to yo 
ol? eead: Bad fotiw ~sbhueod baa of 
a to. taomots vraeaeson & at tI ode todd ote hegnexs BO 
where? o fear Pry). pea tesa®! teehee tah ots ten. boa! ant srivroaveo 


liability that the thing which attracted the child was the 
thing which caused the injury or brought the child into the 
situation where it was injured. (IMindeman v. Sanitary 
District, 317 Ill. 529) Even if it be conceded that the 
portion of the pond located on the land of Illinois Supply 
Company w2s attractive to children, that attractiveness wags 
not the proximate cause of the accident. By the averments 
of the declaration the accident was causes by the child's 
attempt to fish or draw in logs or boards so that he could 
walk upon them. (City Trust and Sevines Bank v. Kankakee, 
254 Ill. App. 489). An essential condition to liability 

is that the attractive thing or something insepsrably 
connected with it must be the proximate cause of the injury. 
(Seymour v. Union Stockyards Co., 224 Ill. 579; McDermott 
v. Burke, 256 Ill. 401). 

A pond of water is not of itself such an attractive 
nuisance as will subject the owner to liability for injuries 
to a child attracted to and injured by it. (Mindeman v. 
Sanitary District, supra; Kelley v. First Bank and Trust Co., 
256 Ill. Apps 439.) In Bekin v. McMahon, 154 I11. 141; plsin- 
tiff McMahon recovered a juderent against the City of Pekin 
for the death of his 8 year old intestate who was playing 
at an unguerded pond wholly situated on lots belonging to 
defendant, and located in the thickly settled part of the 
city, adjacent to two streets and an alley. There were logs 
and planks in the watér and children were accustomed to 
play there. Decedent steoned upon a log floatins in the 
water, which rolled and threw him into the pond and he was 
drowned. In thet case the court did not hold that a pond 
of water i#an attractive nuisance, but the holding was 
that a pond of water in which floating logs on which children 
were in the habit of playing were permitted to remain, when 
maintained unguarded under the circumstances shown, was such 


a dangerous instrumentality attractive to children as to 
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render the city liable. (Mindeman v. Sanitary District, 
supra.) In the Pekin case the court extensively reviewed the 
authorities on attractive nuisances, and particularly em- 
phasized the doctrine expounded in the "turn-table" cases, 
which lay stress upon the facts that the turn—table was in 
an open or equented place; that it was dangerous, left 
unfastened, and when in motion, was attractive to children 
by reason of their love of motion by other means than their 
own locomotion. On vage 151 of the opinion it is stated, 
"The love of motion which attracts a child to play upon 
a revolving turn table, will also attrect him to experiment 
with a floating plank or log which he finds in 2 pond within 
easy reach." To constitute an attractive nuisance there 
must be something more to attract a child than a body of water, 
The accident did not happen on the land of Illinois 
Supply Company, and it is not averred that the logs or boards 
were in that portion of the pond belonging to it. Water in 
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private streams in its natural state, is not personel, but 
real property, and is as much a vert of the land on which it 
is situated as the soil and rocks. At common law the title 
to land embreces all above it and all beneath it. (27 R.C.L. 
Sec, 267.) The rule at common law so far as it relates to 
boundaries and ownership of waters is in effect in this 
state. (Schulte v. Warren, 218 Ill. 108.) Hach of the 
defendants owned the water covering its land up to the bound- 
ary between them and no farther. The Illinois Supply Company 
had no title to the water beyond the boundary of its property. 
The mere fect thet on previous occasions logs or 
boards had been floating on the portion of the pond belonging 
to Illinois Supply Company is not sufficient to constitute 
such portion an attrective nuisance at the time of the 
accident. Even if some logs and voards had been floating 


on that portion of the pond at that time, that fact alone 
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would not be sufficient to establish liability on the part 
of the Illinois Supply Company without a showing that 
plaintiff's intestate was attracted thereby and that they 
were the proximate cause of the accident. 

In Morrissey v. P. & W. R. Co., 3 Atl. 10, a child 
of four years, living adjacent to a railroad, strayed across 
the tracks to the opposite side, where there wes no fence, 
although it was the duty of the railroad company to maintain 
one. He went onto the adjoining premises, fell into a trench 
filled with water, and wes injured. It was held that the 
duty of the railroad company is to keep people from danger 
on its own premises and not from danger on the premises of 
others; that the injury was caused by the fall into the 
trench, and was not the fault of the railroad company or 
conseouent upon the fact that there wes no fence between 
its property and the ditch. In the case at bar, although 
plaintiff's intestate first entered the premises of Illinois 
Supply Company, he left those premises and wes not injured 
by anything thereon or attributable to that company. 

The ee ko ag finally amended does not state 
a cause of action against Illinois Supply Company and the 
demurrer was properly sustained. ‘We express no Opinion as 
to the controversy between pvlisintiff and the City of Rock- 
ford. The judgment of the trial court is affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, 
SS: 
SECOND DISTRICT 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 





do hereby certify that the foregoing is a true copy of the Opinion — 








of the said Appellate Court in the above entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of 
said Appellate Court, at Ottawa, this 29th = ayeOL 
—_____ August ___in the year of our Lord one thousand 
nine hundred and t#uts-thirty-one ——— 





Clerk of the Appellate Court 
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Be@un and“held at Ottawa, on Tuesday, the Fifth day of May, in) 


f 
the year of our Lord one thousand nine hundred and thirty-p 


within and for the Second District of the State off Illinog 5 


if 
¢ 


Present--The Hon. THOMAS M. JETT, Presiding Justice. | 
Hon, NORMAN L. JONES, Justice. 
Hon. FRED G. WOLFE, Justice. 


JUSTUS L. JOHNSON, Clerk. Or) T > ee 





E. J. WELTER, Sheriff. | a 











BE IT REMEMBERED, that afterwards, to-wit: On 


; the opinion of the Court was filed in the 
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Clerk's office of said Court, in the words and figures 
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Gen. No. 8331 Agenda No. 5 


C. BE. KEEBLOGG, ) 
Appellee, 
vs. Appeal from 
Circuit Court of 
ALBERT R. METZELBURG, | Will County 
Appellant, 


Jones, P. J? 

An action of renlevin was instituted in the justice 
court of Andrew Graham by 0. E. Kellogg, plaintiff, against 
Albert R. Metzelburg, defendant, to redover possession of a 
floor sanding machine. A change of venue was taken to the 
justice court of David Fisher, from whose decision an appeal 
Was prosecuted to the circuit court of Will County, where a 
jury trial resulted in a verdict in favor of plaintiff. Motions 
for a new trial and in arrest of judgment were denied and judgment 
Was rendered on the verdict. The cause comes here by appeal. 

It appears that prior to the bringing of this suit, 
Metzelburg had recovered a judgment before e justice of the 
peace against J. D. Kellogg son of plaintiff, for house rent, 
in the sum of $102.50 and costs. On the same day an immediste 
execution was issued and placed in the hands of constable James 
D. Fox, who went to the home of J. D. Kellogg, and there served 
the execution and levied upon and took nossession of the 
sanding machine in controversy. He took the machine to the 
home of Metzelburg, appointed him custodian thereof, and 
instructed him not to use it and to let nobody have it. He 
then made his return on the execution and filed it with the 
justice of the peace by whom it was issued. On the next day 
C. E. Kellogg began this suit by filing his affidavit for a 
writ of replevin. 

The Constable, James D. Fox, wag not made a party to 


the replevin suit, but it was brought against Metzelburg only. 
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No demand for the machine was made either woon Metzelbure or 
Fox before the suit was bromght. 

Plaintiff testified that he purchased the sanding 
machine from the American Floor Sanding Machine Compeny. There 
Was introduced in evidence a contract of purchase, which on its 
face purports to be a lease, payable in monthly installments, 
providing that when the totel payments equal the stipulated 
valve of the machine the agreement is to be cancelled and a 
release furnished giving plaintiff a clear title to the machine, 
It also provided that no agreement of sale of said machine is 
implied, and that the Company and its representative might re- 
move the machine whenever the terms of contract were violated, 


There is in the record no evidence of the cancellation of the 


agreement or of the furnishing of 
contract, but plaintiff testified 
the machine by monthly checks and 


5 


at various times his son had used 


7 


a release as provided in the 
that he hed paid in full for 
had not disposed of it, but 


7 machine, and had it at 


sufficient 


his house part of the time. The testimony was a 


prima facie showing of plaintiff's right to vossession of the 
property. Anyone having a qualified or special interest in the 
property, although not the absolute owner, may maintain the 
action. (Milk Dealers Bottle Exchange v. Schaffer, 224 Ill. App. 
411; Adame v. Combes, 260 Ill. App. 325.) 


Section 4 of the Replevin Act (Par. 4, Chap. 119, 
/Rev. Stat.) requires, among other provisions, that the person 
bringing an action of replevin shall, before the writ issues, 
file with the justice of the peace before whom the action ig 
brought, an affidavit showing that the property described in 
the writ and about to be replevined has not been seized under 
any execution or attachment agsinst the goods and chattels of 
such plaintiff liable to execution or attachment, nor held by 
virtue of any writ of replevin ageinst such plaintiff. Plaintiff's 
affidavit stated that Metzeloure wrongfully detained the sanding 
machine but did not aver, as required by statute, that the 


Machine had not been seized under any execution or attachment 


-S— 
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against the goods and chattels of plaintiff liable to execution 
or attachment, or that it was not held by virtue of any writ of 
replevin against plaintiff, but did aver that it was not held 


by virtue of any writ of replevin agsinst Metzelburg. The 


JH 


affidavit was insufficient. (McClauchry v. OGratzenbere, 39 
a 


Ill. 117; Campbell v. Head, 13 I11. 123.). Plaintiff made no 
reauest at any stage of the vroceedings for leave to emend the 
same. Defendant made no objection to the affidavit until the 
close of all the evidence. He then filed his motion to cuash 
the writ, assigning as one of the grounds of his motion that 
the affidavit was defective in not negativine said provisions 
of the statute. The Court overruled the motion. If the motion 
to quash had been made in apt time, it should have been granted. 
The record discloses that the varties anveared before thé 
justice of the peace and engaged in a trial. It nowhere anpears 
that any motion to quash the writ was made until all the 
evidence had been heard in the circuit court on appeal. It is 
well settled that defenses or motions of a dilatory character must 
be made at the earliest moment. Under the circumstences shown 
by the record, plaintiff waived the insufficiency of the 
affidavit. (Tisdale v. Town of Minonk 46 Ill. 9; Clifford v. 
Town of Eagle, 35 Ill. 444. Evens v. Bouton, 85 I11. 579; 
Town of Canoe Creek v. McEniry, 23 Ill. App. 227.) 

Defendant also assigned as one of the grounds of 
his motion for quashing the writ, that the suit was improperly 
brought against Metzelburg, and should have been brought 
against constable Jemes D. Fox, the officer holding the exe- 
cution. When Fox took possession of the machine, under the 
execution, he became the legal custodian of the same until 
such time as it should be advertised and sold under the execu- 
tion, or until it was otherwise teken from his sustsataxcustody 
by legal proceedings, and by virtue of his writ he was entitled to 
its possession during that time. He wag not deprived of such 
Custody or of his possession by vlacing the property in the 


hands of a mere temporary cusfodian as his agent, any more than 
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he would have been by storing it in a building belonging to a 
third party. He still had control and dominion over the property. 
Metzelburg was a mere temporary Gustodian for the constable. Mere 
temporary custody is insufficient to constitute possession as that 
term is legally defined. Care, control, and mamagement of the 
proverty must be combined with it. (Emmerson v. State, 33 Tex Or. 
R. 89; 35 S. W. 389.) The element of custody and control is involved 
in the term "possession." @tote v. Lane, 221 Mo. A. 148, 
297 S. W. 708. 49 ¢. J. Possession 1093, Note.) ‘there proverty 
Was in the physical possession of an agent of a mortgagee, 
it was held that tne mortgagee was the proper varty defendant 
in an action of replevin for the property. The possession of 
the agent was the possession of the mortgagee. (Richey v. Ford, 
84 Ill. Anp. 131.) At the time the replevin suit was instituted 
Fox was still in the legal custody and control of the property. 
Metzelburg's physical possession wes the possessiom of Fox, 
and the suit should have been directed against Fox, and not 
against Metzelburg. (Blatchford v. Boyden, 122 Ill. 657. 
Birma v. Muir, 152 Ill. App. 505; MacLachlan v. Pease, 66 id. 
634.) The motion to guesh the writ should for that reason 
have been allowed. 

The record fails to show that any demand for the 
return of the property was made upon either Metzelbmag or Fox 
before the suit was instituted, or that Fox was advised or told, 
either prior to or at the time he made the levy, that plaintiff 
Claimed the property. If he hed been so told then no demand 
Would have been necessary. (Greenberg v. Stevens, 212 Ill. 606.) 
It is well settled that where a party obtains possession of 
property lawfully, an action of revlevin can not be successfully 
Maintained until a demand has been made and possession refused. 
(O. & M. Ry. Co. v. Noe, 77 Ill. 513.) . Where an officer levies 
an execution on pmoperty in the vossession of the defendant 
in the execution, as his property, he only discharges his duty, 


and his pogsession is lawful, and if another party claims the 
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property, he must make a demand before he can maintain replevin. 
Tuttle v. Robinson, 78 Ill. 333. Nigh v. Dovel, 84 Ill. App. 
228. The possession of Fox being lawful, a demand was necessary 
before bringing suit, and the failure to do so is fatal to 
plaintiff's right to recover herein. 

It may not be amiss to here remark, that while 
phaintiff had the right to select his remedy, if he had a 
cause of action, and to institute his suit for replevin, he 
would not, ty a trial of the right of property, have fallen into 
the difficuities he has here encountered by reason of failing 
to make a demand and in instituting his suit against the wrong 
party. The remedy by trial of the right of proverty, provided 
by Article XIII of the Justices and Constables Act, (CGhep. 79 
Rev. Stat.), is simple and efficient, and completely serves the 
interest of all concerned, by a trial on the merits shorn of 
all other issues. 

There wag no error in refusing to admit in evidence 
testimony to the effect that J. D. Kellogg, son of the defendant, 
had made statements that he owned or hadnaid for the sanding 
machine. The statements, if made, were not in the presence of 
plaintiff, and were not compebent. 

The fourth instruction given on behalf of plaintiff 
Was erroneous. It told the jury, in substance, that if they 
found from the evidence that the machine was the vroperty of 
Plaintiff, and was merely loaned by hin to his son, they must 
find for plaintiff. It directed a verdict regardless of 
whether or not plaintiff was entitled to possession of the 
Machine when the suit was filed, and regardless of whether 
or not the original taking of the constable was lawful, and 
whether or not 2 demand had been made by vlaintiff for the re- 
turn of the proverty before bringing his replevin suit. An 
instruction which directs a verdict in case the jury shall find 
certain facts must necessarily contain all the facts which will 


authorize the verdict so directed. (Montgomery Coal Co. v. 


_ Barringer, 218 I11. 327.) The giving of this instruction 
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constitutes reversible error. 

Plaintiff's fifth instruction also ignores the 
questions of whether or not the original taking of the machine 
by the constable was lawful, and whether or not a demend was 
made before bringing suit. These question are not covered 
by any of the other given instructions, ond the giving of the 
instruction wes error. 

Instruction numbered six tendered by defendant, but 
refused, should have been given. It told the Jury, in substance, 
that if pleainti?f was the owner of the machine when the suit 
was filed he could not recover unless he had a right to its 


inciple of law and 


Fels 


possession at thet time. It announced a correct pr 
was not covered by any other given instruction. 

The 1Oth and llth instructions offered by defendant, 
and refused, were to the effect that the possession of personal 
property is prima facie evidence of ownership in the person 
possessing the same until such time as the prima facie evidence 


is overcome by competent evidence. The instructions were proper 


oO 


and should have been given. (Roberts v. Haskell, 20 Ill. 5 
Gilson v. Wood, 20 Ill. 38.) 

The court did not err in refusing defendant's 13th 
instruction. It correctly stated the law thet when the vogssession 
is lawful, a demand is necessary before bringing suit in replevin, 
but it resuired the jury to find for defendant in ease no 
demand was proven, without requiring proof that the pnossession 
was lawful. It omitted a necessery element of proof and directed 
a verdict. 

The judgment is reversed and the cause remanded. 


Reversed and renended. 
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and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 





do hereby certify that the foregoing is a true copy of the opinion 





of the said Appellate Court in the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this 29th day of 


August 
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BE IT REMEMBERED, that afterwards, to-wit: On 
AUG 29 193' the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


‘following, to-wit: 
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Gen. No. 8335 235 


A. G. Andreen, 
Appellant, 


Appeal from the Circuit 


VS. 
court of Knox County 
L. F. O'Brien, Administrator 
with the will annexed of Frank 
Reavy, decessed, 


Anpellee, 


JONES, Pd: 

A. G. Andreen filed his bill of complaint against - 
defendant, L. F. O'Brien, administrator with the will annexed 
of the estate of Frank Reavy, deceased. To his first and 
second amended bills demurrers were sustcsined. By leave of 
court, he filed his third amended bill, to which a demurrer 
Was also sustained and a decree Was entered dismissing the 
same for want of equity. This appeal is prosecuted from that 
decree. 

The object of complainant's suit is to establish 
anc enforce in his favor an alleged trust relative to certain 
shares of stock in a corporation, The original and emended 
Dilis asked that tne stock be transferred to complainant by 
defendant and for an accounting as to dividends on the stock. 
Each of the bills was verified. The question on this apveal 
is whether or not complainant's pleadings sufficiently state 
a cause of action cognizable by a court of equity, 

The third amended bill alieges, in substance, 
that on September 17, 1904, compleinant purchased from 
Frank Reevy, defendant's testate, ten shares of the capital 
stock of Sieg Iron Company, an Iowe corporation; that he paid 
Peavy $300 in gawd ap the full purchase price of the stock; 
that at the time of the sale, Reavy informed him thst there 
was a "gentleman's agreement" between those who were then the 
stockholders as well as officers of the corporation, that 


they should respectively try to keep the stock registered 
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in their own names and not to have such stock transferred on 
the books of the company to someone else, to the end, that 
the then existing management of the company might not be 
disturbed, and that said "gentleman's sgreement" was not 
to be binding in the case of the death of the stockholder 
in whose name the stock wes registered on the books of the 
company, or in case the directors were thereafter willing 
that a transfer be made; thet the stockholcers were limited 
in number and the stock closely held; that there were only 
nine stockholders at the time, and that each stockholder 
was an officer of the company; that Reavy also informed 
complainant that there had been no sale or transfer of eny 
stock on the books of the compeny since its incorporation 
in the year 1888, excent in one case following the death 
of a stockholder, and that such stock was transferred only 
to other stockholders or to members of such decedent's 
family; that no stock had ever been offered for gale to the 
public, and that by the terms of said "gentleman's agree- 
ment" no such sale was to be made by which any stock wag 
transierred on the books of the company so long as the 
agreement continued. 

That at the time of gaid sale Reavy informed 
him that in accord with said "gentleman's agreement", he 
would keep the stock registered in his own name on the books 
of the company, Mt that all future dividends on the some 
would be patd to complainant by Reavy ss soon as received; 
that the only reason why he desired to keep the stock regis- 
tered in his own name was in accord with gaid "gentleman's 
agreement"; that said stock would be transferred to com- 
Dlainant as soon as the moral obligations under the "gentle- 
man's agreement" had been terminated; that in order to show 
that somplainent had purchased said stock, Reavy proposed 


that he would enter into a memorandum and egreement show- 
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ing that complainant was entitled to all future dividends 
on the ten shares of stock; that at the same time Reavy 
signed a promissory note to complainant for $800, due on 
demand, and also wrote and signed a memorandum as follows:- 
"Woodhull, Ill. 9-17, 1904. This is to certify This note 
given by me for the amount of $800.00 is for 10 shares of 
the Sieg Iron Co. stock represented by me Frank Reavy, and 
that A. G. Andreen will receive all the dividends that is 
declared each year on the 10 shares referred to. Frank 
Reavy."; that at that time Reavy also informed complainant 
thet he would give the $800 note to show thet such amount 
hed been paid to him by complainant as the purchase price 
of the stock; that complainant consented to the statements 
mode by Reavy relative to the shares remaining in Resavy's 
nome, and relied upon his statements relative to the 
"rentleman's agreement"; that thereafter all dividends on 
the 10 shares of stock were paid by Reavy to complainant, 
and endorsed on the note, wntil the back was practically 
covered by the endorsements; thet leter compleinant surrender- 
ed the note to Reavy, who geove him a new note for $800, 
dated August 11, 1921, and at that time Reavy told him the 
"centleman's agreement" wes still existing; thet the last 
note bears endorsements showing eleven payments ranging 
from $250 to $375 each, up to July 17, 1926; that on or 
about January 17, 1917, thé name of the corporation was 
changed to Sieg Company, and that all dividends received by 
Reavy from the Sieg Company prior to July 17, 1926, relative 
to the stock involved in this svit were paid by Reavy to 
complainant; that prior to the dete of said new note, the 
cash dividends paid by Reavy to complainant aggregated at 
least as much ag $1700, and thet the grand total of all 
eash dividends so paid by Reavy to complainant from Sentem- 


ber 17, 1904, to July 17, 1926, amounted to at least $4625; 
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that on or about December 30, 1922, a stock dividend of 
400% was distributed to the then listed stockholders of 


salt 


ds 


Sieg Company, and theresfter the cash dividends re- 
ceived by Reavy up to July 17, 1926 on the 10 shares of 
stock and on the 40 shares received as a stock dividend 
were paid to complainant by Reavy; that no dividends hsve 
been received from Reavy or his estate since the nayment 


of $250 on July 17, 1926, but compleinent believes there 


are other and further cash dividends received by Reavy 


Pp 


and defendant which should be accounted for to complainant, 
the amount of the same ‘teing to him unknown; thet Reavy 


> 


represented the value of the original 10 shares of stock to 
be $800; that all payments mede by Reavy to complainant were 
in satisfaction of the dividends on said stock in accordance 
with their agreement, and not at all as payment of interest 
or principal on the note given by Reavy to complainant; 

that said note was merely given as further evidence of said 
payment of $800 by complsinant to Reavy; thet it was the 
agreement and understanding between Heavy and complainant 

at the time said note wos given thet it was not to be 
negotiated or used as an ordinary promissory note; that the 
actual transaction between complainant and Reavy, as evidenc-— 
ed by the memorandum and the two notes, Was to the effect 
that Heavy, at the time of the making of the agreenent, 

sold complainant said 10 shares of stock with the under- 
standing and agreement that an actual trensfer of the stock 


on the books should not be made until agreeable to the other 


stockholders and directors, in accordance with said "gentle- 
man's agreement", and with the further understanding that 

if not transferred prior to the death of Reavy, the stock 
should be transferred to complainant as soon thereafter as 
possible; thet at the time of the original trensaction and 


at divers times thereafter, Reavy admitted to comoleinant 
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that said fifty sheres of stock were to be assicned and de- 
livered to complainant at Reavy's death, unless the same had 
peen completed during his lifetime; and that Reavy died 
testate on or about the llth day of January, 1927. 

That since the incorvoration of said company 
in the year 1888, there has been only two occasions when 


1 


stock of the company, or its successor, has been transferred 
on the books of the company; that eech of such transfers 
Was made as the result of the death of «= stockholder, and 
was made to members of such decedent's family or other 
stockholders; that the stock was not offered to the public 
or to any outsider; that in the pest twenty vears there hag 
been but one transfer of stock on the books of the comnany, 
to-wit, in the year 1913, as the result of the death of a 
stockholder, and there have been only thirteen stockholders 
in the last seventeen years, with no gales of gtock ond no 
trensfers on the books of the company in the Inst fifteen 


years. That during the whole corporste life of the com 
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and its successor, there has never been any exchenge or 
place where said stock could be purchased or procured, and 
said stock has never had any open merket value or other 
market value; thet ever gince the incorporation of said 
company, it has been the policy of the comoany, and its 
successor, to keen said companies close corporations, under 
egreement among the stockholders to not offer their stock 
for sale or trade during their lives respectively, and that 
such eereement was recognized and adhered to, generally, by 
the stockholders. : 

The original bill alleges that Reevy had the 
legal right to sell the stock; thst the total dividends paid 
by the company on the ten shares of stock up to the time of 
filing the bill amount to at least $5,375.00; that the present 


value of the ten shares of stock is about $4,000, and that 
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- their value on Sentember 17, 1904, was $800. These alleca- 
gations are not contained in the third amended bill. The 
first and second amended bills make no material change from 
the original bill other than to sllese a chenee in the name 
of the corporation, a change in the ner value sf the cavital 
stock, and the distribution of the stock dividend. 

The allegations of the third amended bill to the 


effect thet stock in the conmmany is not obtainable in the 


= 


open market, that it has no market value, that the only 
transfers on the books of the company were occasioned by the 
death of two stockholders, and that in each cage such treng- 
fers were only to members of such decedent's family or other 
stockholders, were not contained in the original bill or the 
first two amendments. 

It is a rule of equity plesding that an amended 
bill is a continuation of the original bill, of which i+ is 
considered a part, the two constituting one record, (Vecker 
ve Billings, 304 I11. 190; Sesalzo v. Com. Trust & Savings 
Bank, 339 Ill. Avp. 330.) The original bill is still a part 
of tomplainant's bill, althouch the amended bill does not 
include all of its provisions. (Rexroat v. Ford, 201 I11. 
Apo. $42. Lindemann & Hoverson Co. v. Advence Stove Wor'rs, 
170 Ill. App. 423.) The omended bill is not 2 substitute for 
the original. Lewis v. Lanohere, 729 Ili. 187. Lindemann & 
Hoverson Co. v. Advance Stove Works, supre. The mere fact 
that the bill is verified by oath does not denrive complszin- 
ant of the benefit of an amendment. He would be estonved 
from amending so as to contradict the statements sworn to, 
unless he couid clearly show such statements were made in 
mistake. But when an amendment only enlerges and sammlifies 
the statements, or states additionsl facts, the amendment 
is proper. (Marble v. Bonhotel, 35 I11. 240.) 


The amended bills do not set 1p a new cxuse of 
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action, and there is no contradiction of inconsistency, and 
no material variance in the allegations of the several bills. 
The object of the bill and the basis of the relief sought 
was the same after the amendments as before. The allegations 
omitted in the last amendment are inconsequential. The 
matter added is germane to the original bill, and merely 
amolifies the statements therein by adding some new facts. 
When considered tocether, as it appeers they must be under 
the rule, the allegations of the several bills are sufficient 
if proven, to warrant equitable relief. The amendments 
were therefore properly allowed. (Patterson v. Johnson, 
214 Ill. 481.) 

The showing is also sufficient to establish a 
trust relation to the stock in controversy. No particu- 
lar words are necessary to raise a trust, and if it svveers 
to be the intention of the parties to a contract that 
property is to be held or dealt with to the benefit of an- 
other, a court of equity will affix to it the cheracter of 
a trust. (26 R.C.L. vage 1180, Para. 18.) An ecuitable 
trust in personal property may be created by parol. (Sarnes 
v. Bernes, 282 Ill. 593.) If a contract relative to nersonalty 
be complete so far as the purchaser is concerned, and if the 
seller has been paid all that he is entitled to, and the 
contract remains unperformed only to the extent that the 
property has not been delivered to the purchaser, then the 
seller is a trustee of the property for the benefit of the 
purchase. (Smurr v. Kamen, 301 Ill. 1793; Parker v. Garrison, 
61 Ill. 250.) The fact that Reavy gave complainant a note 
for $800, which wes later replaced by another for the same 
amount, in no way militates against the claim thet tne trans=- 
action was an actual sale of stock by Reavy to complainant, 
the notes being merely evidence of the amount which 


complainant paid Reavy for the stock. 
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A finally amended, the bill asks for an account= 
ing of all dividends received by Reavy and his estote since 
July 17, 1926. None of the bills allese any certain amount 
es having been received. The original bill alleces the total 
amount to be at least $5375. The third amended bill alleges 
that the amount of cash dividends paid since July 17, 1926, 
is unknown to complainant. In view of the other allegations 
of the bill it is apparent that in order to obtain the 
relief sought as to dividends, an accounting is required. 
The right to specific performance of a con- 

tract for the sale of corporste stock depends upon the 
character of the stock. If the shares are readily obvtain- 
able in the open market specific performance will not be 
decreed, but if the shares heve no market value or rating, 
and its value is not readily ascertainable, or the stock 
canhot easily be obtained elsewhere, or there is some 
perticular and rea onable cause for a vendee to require 
the delivery of the stock, specific performance will be 
granted (Hills v. MeMunn, 232 Ill. 488; Smurr v. Kamen, 
supra.) The allegations that the stock has no market value; 
that there was never an exchange or place where the same can 
be purchased or procured; that the policy of the company is 
to keep it a closed corporation with a limited number of 
stockholders; that the only transfers of stock since its 
incorporation have been made to memters of the family of 
decedent stockholders or to other stockholders; and the 
showing that the stock paid tremendously large dividends, 
would, if proven, entitle complainant to a decree for 
specific performance. 

Defendant. filed in this court his motion to 
have taxed a printer's fee for an additional abstract filed 
herein by him. The originel abstract filed by complainant 


embraced only the third amended bill. In view of the fact 
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that there is no material variance or inconsistency in the 
bills, the filing of an additional abstract was unnecessary, 
and defendant's motion is denied. 

The chancellor erred in sustaining the de- 
murrer to the third amended bill. The decree is reversed sand 
the cause remanded. 


Heversed and Remended. 
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STATE OF ILLINOIS, 
ss. 
SECOND DISTRICT 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 


and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 





do hereby certify that the foregoing is a true copy of the—____On inion 








of the said Appellate Court in the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 

said Appellate Court, at Ottawa, this 29th day of 
August in the year of our Lord one thousand 


nine hundred and twex%%_thirty-one 














Clerk of the Appellate Court 
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AT A TERM OF THE/APPE TE) COUR 


Begun and held at Ottawa, on Tuesday, ‘the Fifth day of May 






the year of our Lord one thousand nine hundred and thirjty-one, 
within and for the Second District of the State of Illfjnois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 


| 


| Hon. NORMAN L. JONES, Justice. 
Hon. FRED G. WOLFE, Justice. 


JUSTUS L. JOHNSON, Clerk. Qfmgi+y ~ - pee 





E. J. WELTER, Sheriff. 





BE IT REMEMBERED, that afterwards, to-wit: On 
AUG 29 4934 
; the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Dorin HE. Branstetter, Trustee, 
et al, 
Appellants, Appeal from the Circuit Court 
VS. of Winnebago County. 
Frank J. Lins, et al, 


Appellees, 


Jones, P.d: 

This is a suit for the cancellation of a certain 
trust agreement, and to collect from certain stockholders 
of the defunct The Winnebago State Bank the amount of 
their liability as such stockholders. Complainants, Dorin 
E, Branstetter, as trustee, and five depositors or creditors 
of the bank, filed their bill in chancery against said bank and 
Frank J, Lins, et al, stockhfolders, together with the personal 
representatives of three deceased stockholders, whose stock had 
not been transferred on the books of the bank. Certain other 
stockholders who had paid their stock liability were not made 
defendants. <A copy of the trust agreement, wiich had been 
entered into in an effort to liquidate the effairs of the 
bank without litigation, is attached to the bill-Branstetter 
is named in the agreement as trustee. <A demurrer to the 
bill was sustained and the bill dismissed for want of equity. 
This appeal is prosecuted from that order. 

The bill, as finally amended, alleges in substance 
the closing of the bank pursuant to direction of the Auditor 
of Public Accounts, the selection of Branstetter as trustee 
to liquidate the affairs of the bank, the appointment of 
five of the depositors as a creditors’ committee, and that 
complainants are such trustee and creditors’ committee. 

The bill further alleges the organization of a new 
bank, and that pursuant to the trust agreement, a sale of the 


live assets was made to the new bank, with a resulting dividend 
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of fifty per cent to depositors of the defunct bank; that 
certain of the assets placed in the hands of the trustee have 
been liquidated and a further dividend of ten per cent has 
been paid; that the balance of the assets are of doubtful, if 
any, valuey and said old bank is insolvent; that a promissory 
note for $25,000, being the amount of the capital stock of the 
bank, was executed by the officers of the bank as the obligation 
of the stockholders, and delivered to a representative of the 
Auditor's office, but was never delivered to complainants; that 
prior to the execution of the note the officers and stockholders 
of the bank represented to complainants and the creditors of the 
bank that they would execute the note, evidencing their stock- 
holders' liability, if the creditors would accept the note 

and the remaining assets of the bank in full of their claims 
against the bank; that complainants, representing the 
creditors, agreed to accept the note on such condition, and 
thereupon the trust agreement, containing a paragraph 

to that effect, was presented to a meeting of the stock- 
holders and the creditors’ committee, but the stockholders 
refused to authorize the signing of the agreement on ac- 

count of the provision concerning said note, and individually 
represented to complainants that they were ready and willing 

to pay their individual share of stockholder's liability 

and would do so, but they objected to the note because it 
obligated them to pay the principal, even though certain 
stockholders were unable to pay their share of the same; 

that the stockholders present unanimously consented to 

any agreement that should be drawn requiring them to pay 

the full amount of their individual liability to the 

creditors, or someone representing them; that therea pon 

Roy H. Brown, attorney for the stockholders, prepared a 
resolution providing that all stockholders be requested to 

pay immediately to the creditors’ committee the full amount 
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of their stock liability and take a rédeiet showing such 
payment. The new agreement presented by Brown of which a 
copy is attached to the bill, substitutes the provision in 
the resolution in place of the paragraph providing for the 
note. It appears that no other substantial change was made 
in the trust agreement as first drawn. As executed, it 
provides for turning over to the trustee all the assets 
remaining after those sold to the new bank, prescribes 

his duties, and for distribution of the proceeds, and 
contains the following paragraph:- 

"It is further uncerstood and agreed by and between 
said Trustee and the said Depositors' Committee and the 
@reditors and depositors represented by said Depositors' 
Committee that said creditors and depositors shall and will 
accept their pro rata distributive share hereafter paid to 
them by said Trustee in full and complete satisfaction of 
each, all, and every of their several demanus of every 
kind and nature against the said Winnebago State Bank," 

The bill further alleges that a man named Jaeger, 
representative of the Auditor's office, advised complaimants 
to sign the agreement; that Brown and Jaeger informed then 
that upon its execution, the stockholders would inmediately. 
pay the full amount of their individual stock to complainants; 
that they are man of no legal ability, four of them farmers, 
and one a hardware merchant; that they were not familiar 
“with legally phrased documents, and were not aware that the 
agreement contained no promise on the part of the stockholders 
to pay their individual stock liability; that they were induced 
to sign the same upon the representations made by the stock- 
holders and Brown that the stockholders would pay their individual 
liability, anda by the assurance by Jaeger and Brown that said 


agreement was full protection to said creditors and deposita s, 
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fully as good as said note and better protection; that but 

for said representations, complainants would not have signed 
said agreement, end it was signed upon the assurance by said 
stockholders and by Brown and Jaeger that it bound and obligated 
said stockholders to pay the full amount of their individual 
stock liability to the creditors' committee. 

The bill then proceeds with a statement that by 
the trust agreement as executed, the creditors and depositors 
have agreed to accept such sum as shall be paid to them by 
the trustee in full satisfaction of their several demands against 
the bank; that the paragraph so providing was in the agreenm +t 
as originally drawn and was left in the agreement when the 
promissory note was eliminated; that with the elimination of the 
note there is no consideration for the promise to accept such 
sum as shall be paid by the trustee in full of their claims, 
and that the agreement gives the créditors nothings more than 
they had previous to its execution, but if it is velic and 
binding, it is a detriment to them. 

The refusal of the defendants to pay their stock 
liability is then elleged, with a list of the stockhclders, 
the number and amount of their shares, the names of the stotk- 
holders who have paid their stock liability, with the emounts 
thereof, and a statement showing the names of those who 
have not paid, and the respective amounts of their stock 
liability. 

The bill prays for the cancellation of the trust 
agreement; that the court teke jurisdiction of all liabilities 
arising under the constitution and the atatutes of this 
state against the stockholders of the bank, ascertain the 
ereditors and depositors of the bank, the liabilities thereof, 
who are its stockholders, the number of shares held by each 


and the extent of cach stockholder's liability to the 
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ereditors and depositors; that a receiver be appointed to 
eollect the amount so determined by the court to be due 

from cach stockholder and to distribute the same smong the 
creditors and depositors pro rata; that such stockholders who 
have failed to pay the full amount of their stock liability 
be ordered to pay the amount so found due, to said reesiver 
Without delay; and that Branstetter, trustee, be directed 

to turn over to such receiver the money paid to him by 
certain stockholders pursuant to their stock liability or to 
seid trust agreement, and for general relief. 

The only question here is whether or not the amenced 
bill states a cause of action. shorn of verbiage, the bill 
a@llegses the insolvency of the bank; that five of complainants are 
depositors or creditors of the bank; that creditors have 
received 60% of their claims; that the remaining assets of the 
bank are of doubtful, if any, value; that cefendents are 
stockholders in the bank; that they recognized and agreed 
to pay the full emount of their individual etock liability; 
that certain others of the stockholders have paic the amount 
of such liability for which they were liable. ‘the bill asks 
for the appointment of a receiver; that the stock liability 
of defendants be éetermined; that they be ordered to pay 
the emount thereof to such receiver; and that the trustee 
be direeted to turn over to such receiver the amounts paid 
to him by certain stockholders pursuant to their liability. 
The bill also asks for the cancellation of the trust agre6é- 
ment and for general relief. 

We are of the opinion that there is no showing in 
the bill which would authorize the cancellation of the 
agreement. By the allegations of the bill, a new bank has been 
organized, the live assets of the old bank sold, and by tht 


means and the liquidation of other assets, the depositors and 
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creditors have received 60% of their claims. Under such 
circumstances it would be inequitable and unjust to allow the 
creditors to have the trust agreement sect aside. There is no 
offer in the bill to place the other parties to it in statu quo, 
but if there was such an offer, still there is no apparent 
reason why ths agreement should be set asids. However, the 
absence of such a showing has no bearing upon the question of 
the liability of ths stockholders to the creditors and 
depositors of the bank. An examination of the trust agree- 
ment discloses that it makes no attempt to release the 
stockholders from such liability, but by its express turns, 
provides only for a release by the cre@itors of their claims 
against the bank. | 

There is a liability of each stockholder in a state 
bank which is fixed by the constitution, and the statutes of this 
state. The Constitution of 1870, arGIk., Sec. 6, provides 
that every stockholder in « banking corporation or institution 
shall be individually responsible and liable to its ereditors 
over and above the amount of stock by him or ner helc, to an 
amount equal toe his or her respective shares so hela, for all 
its liabilities accruing while he #4 she remains such stock- 
holder. The statute makes a like provision. 

The liability of a stockholder to the creditors of a 
bank is separate and distinct from the liability of the bank. 
The liability of the stockholders is to the creditors of the 
corporation. It is a several and individual liability on 
the part of eath stockholder to cach creditor, (Golden v. 
Cervenka, 278 Ill. 409; Am. Nat. Bank v. Holsen, 551 Ill. 622) 
and is self executing. (Dupee v. Swigert, 127 ill. 494 (505) 3 
People v. Adams State Bank, 272 Ill. 277 (280); Am. Nat. Bank v. 
Holsen, supra.) It cannot be satisfied by payment to the 


bank. A person who becomes a stockholder in a bank assumes 
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a primary liability to the creditors of the bank to an 
amount equal to his stock. (Golden v. Cervenka, supra, (441). 

A suit to collect such liability cannot be maintained 
by the Aucitor of Public Accounts or by the receiver appointed 
for the Bank. They represent the creditors only so far as the 
assets of the bank are concerned. The creditors alone have 
a right to pursue and control their own remedies to collect 
the stock liability from the stockholders. (Golden v. Cervenka, 
supra.) Such remedies are properly sought by a bill in chancery. 
(Queenan v. Palmer, 117 Ill. 619) 

The trust agreement not only contains no provision 
for the release of the stockholdgprs, but expressly provides that 
they shall be requested to immediately pay the amount of thar 
stock liability, and further provides that such stockholders 
so paying shall be deemed preferred creditors, subject to the 
payment of depositors and a balance due the new bank upon the 
transfer of assets. The terms of the agreement as a whoie 
show that in the minds of the contracting parties, the 
liability of the stockholders was recognized. The provision 
as to payment and the preference clause would be meaningless, 
unless the parties contemplated that there was such a 
liability, and that it was intended that the stockholders 
should pay the same. The liability is fixed by law, and 
there being nothing in the agreement which tends to show 
there was any purpose or attempt to release the stockholders 
from that liability, the bill states a good cause of action 
against defendants for the relief prayed, except the cancella tion 
of the trust agreement. 

The Court erred in sustaining the demurrers and dis- 
migging the bill. The decree is accordingly reversed and the 


Cause remanded. 


Reversed and remanded. 
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STATE OF ILLINOIS, | 
ss. 


SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 
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and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the. = = @panion 








of the said Appellate Court in the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


29th day of 





said Appellate Court, at Ottawa, this 
_August. in the year of our Lord one thousand 
nine hundred and eeaney-_thirty-one 
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Begun d held at Ottawa, on esday, the Fifth day of May 
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t year es Lord onefthousand nine hundred and irty-one, 


@ 
within and for the Seéond District of the State of /Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 


Hon. FRED G. WOLFE, Justice. 


JUSTUS L. JOHNSON, Clerk. @) @ ©) FY Ff ee OG 


E. J. WELTER, Sheriff. 
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Genzyx8h48x 
Gen. No. 8346 Agenda ll. 


IN THE 
APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 
May Term, A. D. 1931. 
THE PEOPLE OF THE STATE 
OF ILLINOIS, 
Writ of Brror to C ounty 
Deft, in error 
Court of Rock Islend County. 
vs. 


CYRIEL DUMOLEIN 


Pitf. in error 


Opinion by Jones, J. 

An information was filed in the county court of Rock 
Island county during March, 1930 by the State's attorney of that 
county charging Cyriel Dumolein, hereafter referred to as defendant} 
with the violation of the Illinois Prohibition law. The infor- 
mation contained three counts. The first count charged defendant 
with the unkawful possession of intoxicating liquor on March 17, 
1930; the second count charged the unlawful sale of intéxicating 
liquor by defendant on the same day, and the third count charged 
him with the unlawful maintenance on that date in a building 
located at 1108 Fifteenth Ayenue in the city of Hast Moline, 
Illinois, of a common nuisance as defined in Sec. 21 of the Pro- 
hibition Act. Uvon petition of defendant a change of venue 
was granted. He was tried during September, 1930 before a jury 
and the county judge of Knox county presided at the trial. A 
nolle pros Was entered by the State's ieernty as to the gecond 
and third counts of the information and the jury returned a 
verdict finding defendant guilty as charged in the first count 
of the information. Motions for a new trial and in arrest of 
judgment were denied by the court and judgment was entered on 


the verdict sentencing defendant to the Illinois State Farm 
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at Vandalia, Illinois for six months and that he pay the costs 
of prosecution. The record has been brought to this court by 
writ of error. 

The material facts presented by this record are sub- 
stantially as follows: The defendant owned a two story brick 
building located on the south side of Fifteenth Ayenue in the 
city of East Moline, Illinois. The ground floor of the building 
was divided into two store rooms, each having a frdontage 
of about twenty feet on Fifteenth Ayenue and havine a depth 
of anvproximately sixty feet. For five or six years vrior to 
1929 defendant had conducted a retail boot and shoe store in 
the west store room. There were ten rooms on the second floor 
of the building where defendant and his wife had lived for 
twelve or thirteen years, and after @iscounkx discontinuing the 
shoe store business he assisted his wife in keening roomers and 
boarders on the second floor of his building. The east room on 
the ground floor, krown as 1108 Fifteenth Avenue, had been used 
and occuvied by defendant's son, Julius Dumolien, since about 
March, 1929 as.a soft drink parlor, and the son had secured 
a license from the city of East Moline to operate such a 
place of business. He paid defendant $50 a month rent for 
the use of the store room. At the time the son opened his 
place of business he secured the services of Rene Ver Meesch 
és clerk or bartender, and ver Meesch has continued to work 
there in that capacity. Julius Dumolein worked in the day time 
as a core maker for the John Deere Harvester Company. He fin- 
ished his work each day at the harvester plant about four- 
thirty o'clock in the afternoon and after returning home and 
cleansing himself he would rélieve. his clerk at the soft drink 
parlor; and would keep the place of business open until eight or 
nine o'clock in the evening. The equipment in the soft drink es- 
tablishment consisted of a bar, a cigar case and a back bar which 
extended almost across the room from west to east, also an ice 
box, a stove, cooking utensils and tables, and the merchandise 


sold there included near beer, sods, soft drinks, candy, tobaccos, 


in, 
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sandwiches and soup. 

During the afternoon of March 17, 1930, Ver Meesch 
came out to the back door of the soft drink parlor and shouted 
to defendant, who was upstairs in the building, and inquired if 
he would come down stairs and stay at the place of business 
while Ver Meesch went to a near-by barber shop for a shave. 
Defendant assented, and came down the back way, entering the 
rear door of the soft drink olace. Charks Sutton, a sewer 
contractor, entered the rear door of the premises about the 
same time, and the bartender left the building. Defendant 
went behind the bar and stood near the west end of it, where 
he engaged in playing cards with two or three men who were 
standing in front of the bar and who had been playing cards 
with Ver Meesch before the latter left. Very soon thereafter 
two deputy sheriffs named Hasson and Krueger, and Késter the 
assistant Chief of Police of the city of Zast Moline, entered 
the place of business. One of the denuty sheriffs called the 
defendant to the east side of the bar and inauired if there wags 
a toilet available. Defendant walked over to where the officers 
were and they immediately seized the defendant. One of the of- 
ficers held him and under authority of a search warrant which 
Was in their possession the other officers vroceeded to search 
the premises. They found two plain flat tottles in the ice box, 
one containing about an inch of licuid and the other was less 
than one-half full. Two small glasses were found on the drain 
board behind the bar. The bottles with their contents and the 
glasses were introduced in evidence at the triel and the testi- 
mony of the city chemist was that the contents of the bottles 
contained approximately 49 per cent of alcohol by volume and 
that it wae fit for use for beverage purposes. 

During the search of the premises and immediately there- 
after the defendant informed the officers that he had no interest 
in the soft drink parlor; that he did not operate the place of 


business; that he knew nothing about the bottles found in the 
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ice box, did not know they were there, or that any intoxicating 
liquor was kept around the place; and that the soft drink parlor 
pelonged to and was operated by his son. However the officers 

took defendant into custody, left the building before the bartender, 
Ver Meesch, returned, and placed defendant in jail. 

It is contended by sounsel for defendsnt that the ver- 
dict was not warranted by the evidence; that the court erred in 
admitting in evidence the two bottles with their contents, and 
the glasses taken by the officers at the time of the search; that 
the court erred in refusing to give two instructions offered by 
defendent, and in restricting the cross—-examination of one of 
defendant's witnesses. 

In the view we take of the case it will be unnecessary 
to consider but one of the contentions relied upon by defendant 
for a reversal of the judgment. It will serve no useful purpose 
in setting forth in detail the testimony produced on the trial. 
The evidence presented by the State was that of the three officers 
who searched the premises where defendant was when arrested, and 
the city chemist who gave the alctholic content of the liquid in 
the bottles seized by the officers at the time of the search. 

The vroof presented on behalf of the defendant was given by him- 
self, his son, and Charles Sutton. There is little conflict in 
the testimony of any of the witnesses, and none whatever as to 

the material and important facts. In addition to the stetements 
which the defendant made to the officers thet he had no interest 
in the soft drink parlor and knew nothing about any intoxicating 
liquor being kept there, the record shows thet defendant was 

never employed by his son in the operation of the business; that 
on the afternoon when the officers searched the premises he was 
merely staying at the soft drink pvarlor as a favor or accommodation 
to Ver Meesch while the latter went out to obtain a shave; that 
during the time the defendant was in charge of the place he did not 
serve or sell any drinks or merchandise of any kind and did not 


look in the ice box or know what was in it, and that afternoon 
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was the only time during the month of March that defendant was 
in the place of business. Some of the material statements made 
by defendant on the trialwere corroborated by the testimony of 
his son, and other such facts recited by defendant were substan— 
tiated by Charities Sutton, who wes present when the 6fficeBs 
searched the place. The officers did not dispute what defendant 
testified he stated to them when arrested. 

In our view of this record the evidence presented by 
the People does little more than raise a suspicion of the guilt 
of the defendant and was insufficient to justify a verdict of 
guilty. Cofirts of review are committed to the doctrine that the 
jury are the judges of the facts end the weight of the evidence 
in all criminal cases, yet if, upon a careful review of the evi- 
dence, it appears the conviction is based unon unsatisfactory 
evidence, or if, upon a consideration of the evidence, there re- 
mains such grave end serious doubt of the guilt of the accused 
ag leads to the conclusion that the verdict of the jury is the 
result of prejudice or passion and not of that calm and de- 
liberate consideration of the evidence which the law requires, 
the verdict should be set aside. Peonle vs. Rischo, 262 I1l1. 
596; Dahlberg vs. People, 225 Ill. 485. 

Allowing the jury all the advantage of seeing and 
hearing the witnesses, a consideration of this record leaves 
the mind in great uncertainty as to the guilt of defendant. 

The judgment of the county court of Rock Island county 
will therefore be reversed and the cause remanded. 


Reversed and remanded. 
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STATE OF ILLINOIS, 


SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Mlinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 
of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 
Nppellates CourbyateO ttawas hig. SS ed ayaol 
in the year of our Lord one thousand nine 
hundred and twenty- 
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the ye of our fiord one thousand nine hundred and thirty-one, 
within and for the Second District of the State of tifinois: 
Present--The Hon. THOMAS M. JETT, Presiding Justice. : 
Hon. NORMAN L. JONES, Justice. 
Hon. FRED G. WOLFE, Justice. 
JUSTUS L. JOHNSON, Clerk. re 


E. J. WELTER, Sheriff. 

















BE IT REMEMBERED, that afterwards, to-wit: On 
AUG 29 1931 tne opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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No. 8349 Agenda 14. 
In the Appdllate Court 
of Illinois, 
Second District, 


May Term, A. Db. 1931. 


Oscer Nelson, as Auditor of 


Public Accounts of the State 


of Tllinois, 
Complainant, 
VS~ Appeal from Circuit Court 
The first State Bank of Nagnolia, of Putnam County. 
et al, 


Defendants. 
In the matter of the claim of Vark 
E. Kays, Supervisor of the Tow of 
Magnolia, County of Putnem and State 
of Illinois, 

Appellant. 


%pinion by Jones, J. 

During April, 1927, the Auditor of Public Accounts 
Closed the First State Bank of Magnolia in Putnam County, Tll- 
inois, md later filed 5 bill in chancery in the cirouit court 
of that county for the purpose of liquidating the business of 
the bank, In October, 1927, Mark =. Jays, as supervisor of the 
town of Magnolia, filed a sworn petition in the cause praying 
that an order be entered finding him to be a preferred creditor 
of the bank, An amended claim under oath was later filed by leave 
of court in the name of the People of the State of Illinois wpon 


_ the relation of Mark E. Kays, Supervisor of Magnolia township, 


wherein it was set forth in substance thet Kays in his official 
Capacity as supervisor was the legal custodian of {20,000 derived 
from the sale of bonds issued under authority of e vote of the 
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people of Magnolia township for the purpose of eraveling roads 
in that township; that he intrusted the sum of “20,000 to The 
First State Bank of Magnolia, a corporation, as e special derosit 
or trust fund to be used for the sole purpose of paying contracts 
awarded for the doing of said road works; that the fund was to be 
kept separately and apart from the other funds of the bank end not 
to be paid out upon any cheék of any persons or individual except 
upon the vouchers of the proper officers in the manner provided 
by law; that the officers of the bank knew the source of the 
funds, which were the property of the People of the State of Tll- 
inois; that at the time the bank was closed there as in its 
possession under such trust agreement a balence of (4118.67, which 
fund was not the property of the bank and which tho reeciver 
merely held at trustee. ‘the prayer of the written elsaim was for 
an order of court directine the payment of such balance ag a pre- 
ferred claim by the receiver of the bank. ‘Under an order of 
reference the proof was taken before the master in cheneery with- 
out any conclusions. <A hearings was had before the court and an 
order was entered denying the claim was s preferred one and ale 
lowing it as a general claim. From thet order an appeal has been 
perfected to this court by the Suprvevisor of Magnolia Township. 
The evidence presented shovs thet an election was held 
in Magnolia township during July, 1925, for the purpose of voting 
upon the proposition of issuing bons for the graveling of rosds 
in thet township, Bonds in excess of {40,000 were thereafter 
issued and sold and the proceeds thereof placed in the “armers 
State Bank of IcNabb, Illinois. Kays, the “upervisor of “Magnolia 
township, to whom we shall hereafter refer as appellant, withcrew 
- $20,000 from this fund by depositing a check for that amount in 
The First State Dank of Magnolia, on eptember 14, 1925. One 
half of this amount was placed to his credit in the latter bank 
im an open or checking account designated upon the bank's books 
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as “Mark Kays, Treas. Hard oad Fund". The other S10 ,000 was 
represented by a time certificate for eicht months at five per 
cent interest issued by the Magnolia bank on the same day and 
made payable to "Mark I). Kays, ‘Treas. ‘ioad & fridge Fund". When 
the deposit of $10,000 was made by appellant he told the Magnolia 
bank officials, who knew the soures of the deposit, that the 
funds were to be kept as a seperate fund and were to be used 

only for the payment of graveling of the roads. The bank cam ier 
wrote on the top of the deposit ticket "Hard Nad Fund" and the 
account was known and carried thereafter as the hard road or bond 
issue fund. “ithdrawals were made from this fumd from time to 
time by vouchers drawn at the direction of the superintendent 

of roads and were signed by the town clerk and road commissioner, 
During July, 1926, the time certificate of $10,000 and interest 
thereon in amount of $333.53, were deposited in the Magnolia 
bank and credited to the account of the hard road or bond issue 
fund, witint and withdrawals were continued to be made tierefrom. Dur- 
ing the time of these transactions appellant had tw other open 
accounts in the Magnolia benk, one of which was designated as 
‘Mark Kaye, Treasurer of Road and Bridge Fund", and the other 

as "Wark Kays, Treasurer of ‘own Fund". When the bank was closed 
by the State Auditor of Public Aceounts in April, 1927, there 

was on deposit to the credit of the hord road or bond issue fund 
the sum of $4118.67. 

It is the contention of appellant that he was entitled 
to preference or priority in payment over other creditors of the 
bank, first, because the money which he deposited in the Magnolia 
bank constituted a trust fund, and second, because the title to 
the money was in a political subdivision of the State and thet 
as agent for, or custodim of the funds of such political sub 
~ @ivision he was entitled thereto, 

In support of his first contention appellant says that 
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the deposit made by him and known and carried by the bank as the 
hard road or bond issue fund was to be used for a definite spe- 
cific purpose, namely the payment of contracts for the graveling 
of roads in Magnolia township, which purpose was know to the 
bank officials, and that the bank received this money impressed 
with that agreement and trust. Bank deposits are classified 

as general and special. <A general deposit is one where the 

bank merely becomes the debtor of the depositor and may be drawn 
upon in the usual course of the banking bisiness. A apecial 
deposit is a deposit for ssfe keeping, to be returned intact on 
demand, or for some specific purpose not contemplating a credit 
or ceneral account. As €@ rule when money is deposited in a bank 
title thereto passes to the bank, ‘The bank becomes the debtor 
of the depositor to the extent of the deposit, and to that ox 
tent the debtor becomes the creditor of the bank. Guch deposit 
then becomes a part of the assets of the bank, and in cese of 
insolvency of the bank that deposit belonvs to the creditors of 
the bank in proportion to the amount of thelr respective claims. 
A depositor making a deposit in a fiduciary capad ty rather than 
in en individual capacity does not make the deposit o special one. 
The depositor may be desoribed in the pass-book, certificate or 
receipt which evidences his deposit, as a trustee, executor, 
administrator, guardian, agent, treasurer, manoger, or by some 
other word or words indicating his fiduciary character, but this 
will not alone render the deposit a special one. ‘The question 
between the bank and the depositor is not what relation the 
latter or his fund bears to some third party, but rather whether 
a trust rd. ation has been created between the bank and the de- 
positor in connection with the fund. In order to make a deposit 
@ special one the bank must be made an agent rather than a 
debtor, and its agency or trusteeship cannot be created by mere 
external relationship of the debtor unless the deposit is wrong- 
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ful or the law borbids the bank becoming « debtor. People vs. 
Farmers State Bank, S58 Ill. 134; People vs. Home State Benk, 
S38 Ill. 179. In the latter ease it was further stated that e 
fiduciary may deposit trust funds as a general deposit. The 
fact that the funds so deposited sre trust funds and known by 
the bank to be so does not make the deposit sapecial. In the 
absence of evidence makings it a special deposit the depositor 
simply becomes « creditor of the bank, stending upon the seme 
footing as other general creditors and entitled to no preference, 
the bank simply becoming infebted to him in his representative 
capacity. 

It will be seen from the evidence produced that the 
bank officiels were informed that the deposits made by apnellan 
were composed of money derived from the sale of bonds voted by 
the electors of the township, and that such funds were to be 
used only for the payment of creveling of rosés in the tomship. 
However there was no request or direction on the part of appa lant 
to the bank that it actually keep the particular or specific 
funds intact or separate from other money in the bank. Neither 
was there any specific understanding, so far as the record dis» 
Gloses, as to how the funds were to be withdrawn, ‘There could 
have been no intended restriction placed upon the bank in the 
use of the money because at least half of the original herd road 
funds were represented by 2 time certificate for eight months 
upon which the bank agreed to, and did, pey interest at the 
rate of five per cent. The bank had nothing to (do with the 
furtherance of the graveling work on the roads, or in the desig~- 
nation of the payment of the funds for the doing of such work, 
except to psy out of the hard road or bond issue fund all vouchers 
or checks drawn thereon, ‘The record discloses no agreement what~ 
ever between appellant and the bank whereby any ageney or trustee- 
ship was created, and there was no undertd& ing, dbligation or 






a 










avy algool ,toddeb s aakanoed aitad Gare te I =. m out 2 
Anat otat! emo .ev olgoot Lael LST shed , Meee etst2 at 


‘ sto’ “to ert 


a tedé botats wo stt sew, aew FE ease notte. ont mr ,QVI .LLl Se 
rLacxhy p pot wes 3 
edt ,.thaoqed foxoue, me ee abr teunt theogeb Pant 
a ae fy bs eB 
qd swornl Sas aha taurtt ers bo) Raoreb oa. 8 
Fd Pe ae ey) 


osit al -Iatooqe Ftaoqeb odd orpat ton Boob oa i ot aed, of 
torlaoqeh aslt tinoge b Loteege a 2 omisiam 


ent re 
~ x TYUs oe faa ne 
amen ont SEOKEE gathata vant ons 20. sotto .s ne cert . 


avis ‘a nome qo" att ok nutid my 1 bosdesint rts 
a0 CBG hs 
ORT Revere ey eae me ee 


ade toy tt boos 207q pe senobtve exit fe ely meee ed {Liw aT in 
remotes fren a 


it Jog (ge wd aban arteoges gas toda Sourotat Mid utatet?, 
at % g or ye 


yd botov apsod © ef ial outs mont bovine _ Yenom ao, pes boa 


$4 of otaw amt Hoye $autt ha ¢atitexwos eslg Ix 0 axcteese = 
i ’ Ke bi ci fp 


nee tt 


a! qhstanwot oxtd at abso, to pattevens to spempeq ot 4 20x See em 


oe 8 ad 


# al. Bs: t + My 
ft 199, to txaq. 9 $ s10 nop pont b 70 teeupor op Bey os eet 2 
otioega xo xsLuettrag exit gosal jlaiton, tt tasd peg age bd 


HT OU 


| “‘tonietort vied ont at YpAom south 0 mere, ot stoqoa | 2O. tong nt og 


“8b Stooe% eat ay rst 08, _aoabentese haw $27 koma ne owedd aay 
Also ones? somal b od pt stow shaw edt wort 2 2S Ba gapnele 


oxig at ined ont fogas bovatg notsoisteos Seknet at FO Soran 


baer bread Lenty tro oxta to ast tasel te earaped FOS Oe A a 
he: 


LE ey ges 


edd nom tiigte to otnotitixoe pas A, a PPR RS ar RS 


«Pat te teotes at xeq bbb. De. ot a ginted & edt. doldw pr 

“ostt si hw ob ot gataton bad sad ot P gntaee oD Tog, aver. to otex 
-gineb ext nk 10 48ba0r ont ne atow | ambloven ¢ sult 19 gonwtedd mun 
er sen Yo, pode, oft ebm et 20 IeomaR Att 20 mttaR 

ete dovoy fs paw puaek Sarog ro 2 fae, frag. Sot Ree ae 
“8m dromogran, 9m RoneORiD, bce, a. ongazedt.smaeb ower ped 
“Oe Tate ee wate See ete See Ae a 


oS anh peirniemseen adem at aew eacads fee . hatoares ‘vant dae 





eye 









~ 


responsibility placed upon or assumed by the bank except such 
as is the case with any bank wnich becomes a debtor of its de~ 
positor. ‘the cashier of the bank stated that the words "Hard 
road Fund" were written acroas the top of appellent's original 
deposit ticket for the benefit and direction of the bookkeeper 
end go that the fund would be kept seperate and would not be 
Gonfused with any other ascount of sppellant. We think no trust 
fund was created as between appellant and The first State Bank 
of Magnolia, anc that the relation was one of debtor sand creditor. 
Appellant relics upon Freople vs. “armers State Bank, 
535 Jil. 617 in support of his second contention that the title 
to the fund is in a political subdivision of the tate and as 
agent therefor he is entitled te priority over other creditors 
of the bank, ‘Theat case was referred to in the case of People vse 
Farmers Stete Bank, 538 Ill. 154, where the Supreme Court snmid, 
"That case, under the facts stated in the opinion of the court, 
is suthority for the proposition that money paid and collected 


for taxes is the property of the State until distribution thereof 





to the verious munivipalities and political subdivisions. Uow- 
ever, we sre not disposed to extend thet doctrine and make it 
applicable to tax money or alleged public funds whick have been 
segregated, separated or d@livered to the proper representative 
or custodian of cach and every minute political subdivision or 
unit of the State, county or other municipality." In veople v& 
Home state Bank, supre, which is a cease similar to the one at 
bar, it was held that the supervisor of 4 town who deposited 
funds in a bank as supervisor and as treasurer of a road and 
bridge fund was not entitled to preference over other creditors 
of the bank after its insolvency, where the funds were deposited 
as a general and not as a special deposit. The court said in 
thet case, "It has been held in many enses that the right which 
a State has to a preference over creditors of a common insolvent 
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debtor ios not extend to a county, and the principle applics 

to towns, hichway commissioners and other siniler rganizetiona," 

Those cases clearly negative the secon@ contention of appellant, 
The cireuit court correctly decided thet Ppcilant was 

Rot entitled to a preference in the payment of his Glaim, and 

its order is affirmed, 


Order affirmed, 
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STATE OF ILLINOIS, 
SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


day of 





Appellate Court, at Ottawa, this, 


in the year of our Lord one thousand nine 





hundred and twenty- 
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b Ottawa, fon TueSday, the Fifth day ©; 
the year of our Lord/one t ousand nine hundred and thirty-@ne, 
within and for the Second District of the State fe Tilinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 


Hon. NORMAN L. JONES, Justice. 


Hon. FRED G. WOLFE, Justice. 


JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 
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Joseph Peterson, 


Appeal from 
Circuit Court of 
Winnebago County. 


Appellee 
vs. ) 
G@. N. Carison and William 
A. Barton, doing business as 
Barton & Carlson 
(William A. Barton, 


Appellant) 


Jones, P. J: 

Joseph Peterson, plaintiff, instituted his suit 
against defendants G. N. Carlson and William A. Barton, 
doing business as Barton & Carlson. The declaration charges 
that defendants were engaged in the real estate business, and 
employed plaintiff as a real estate salesman, agreeing to 
pay him fifteen per cent of the selling price of all lots or 
real estate offered for sale through defendants and sold by 
plaintiff, such commission to be paid at the time the sales 
were completed; and that plaintiff sold certain lots in 
Rockton Ayenue Subdivision, at a total selling price of $6150. 
The amount of commission claimed by the declaration is $922. 

Summons was served on defendant Barton on December 
12, 1930, for the January term, 1931, which convened on 
January 13th. No service was had on defendant Carlson. 
Judgment by defsult was entered against Barton on Jamary 
20th in the sum of $932. Thereafter, during the same term, he 
filed a motion to vacate the judgment and for leave to plead. 
The motion was overruled and this appeal followed. 

The only ouestion presented for the decision of this 
court is whether or not, under the showing made by defendant 
Barton, he was entitled to have the judgment by default set 
aside and vacated. 

Before a defendant is entitled to have a judgment by 
default set aside it is necessary for him to show that he has 


used due diligence in attending to end protecting his rights, 
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and that he has a meritorious defense to the action. Diligence 
on his part is as essential to his right to relief by means of 
his motion as it is that a good defense on its merits shall 

exist. Chapman v. North American Life Ins. Co. 212 Ill. App. 389. 


Defendant filed with his motion his affidavit in 


support of the same, designed to show diligence and = meritorious 


defense. That part of the affidavit relating to his alleged 
diligence sets out that immediately after the summons had been 
served upon him he handed the same to John H. Page, a practicing 
lawyer, in Rockford; that Page has handled all of the legal 
affairs of affiant for more than two years prior to the time 
the summons was served upon him, and it was the understanding 
of affiant that Page would act as his lawyer in this suit; that 
affiant did not learn that a default had been entered against him 
and that no plea had been filed in the case for him until the 
judgment was entered January 20, 1931; that he learned of the 
same by looking at the Commercial Renorter, which reported the 
entry of such judgment; that immediatdly after he learned that 
the judgment had been entered, he communicated with the office 
of Page and learned thet he was in the trial of a licuor 
conspiracy case at Freeport, Illinois, acting ss Assistante 
United States District Attorney; that Page had been actively 
engaged in such trial for about two weeks, and was then and had 
been for a long period of time prior to that, actively engaged 
in the preparation of the conspiracy case; that at Freeport, 
Page told affiant he did not understand he wag to act as 

his attorney in the defense of this suit, end that for that 
reason he had not filed any plea for him; that within two or 
three days after his conference with Page, he employed the 
attorneys who now represent him and directed them to proceed to 
have said judgment set aside; that affiant verily believes there 
Was a misunderstanding on the part of Page that he was to 

handle this case for affiant, but that it was affiant's under- 


standing that Page would handle the case for hin. 
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The only allecation in the affidavit pertaining 
to defendant's claim of diligence, prior to the entry of 
the judgment, is that he handed the summons to a layer 
who had hendled his legal affairs for more than two years. 

It is not shown that he asked him to represent him in this case, 
or guringxths that they had any conversation about the matter 

at that time or thereafter during the month which intervened 
before the first day of the term of court, or during the term 
before the judgment was entered. In order to justify an under- 
standing, there must be a basis of facts from which the under- 
standing could reasonably be @rawn. The mere statement that affiant's 
understanding was that Page was employed is of no weight without 
a showing of facts upon which such understanding could reasonably 
be based. The only transaction between affiant and Pace after 
the summons Was served, was apparently not sufficient to give 
Page the understanding that he was employed. 

An affidavit in sunvort of an application to set aside 
a judgment by default is to be construed most strongly against 
the applicant. Staunton Coal Mine Go. v. Menk, 197 Ill. 369. 

It is not to be inferred that anything further was said or done 
that is set forth in the affidavit. No sufficient showing is 
made in the affidavit that defendant exercised diligence in 
employing counsel or otherwise. 

Even if the affidavit had been sufficient to show 
the employment of counsel, the fact that such counsel, through 
press of business, failed or neglected to attend to the matter, 
is not sufficient to require the setting aside of a default. 
Schuiz v. Meiselbar, 144 I11. 26. Lancaster v. Western Stoneware 
€o., 185 Ill. App. 314, 

While courts should be liberal in setting aside de- 
faults at the term at which they were rendered, wheré it appears 
justice will be promoted thereby, yet what shall be done in a 
particular case, must be left largely to the legal discretion of 


the court. Considine v. Lee, 105 I11. Apo. 246. Motions to set 
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aside such judgments are addressed to the sound discretion of the 
trial court, and its action in that respect will only be reversed 
for an abuse of discretion. Wright v. Griffey, 146 Ill. 394, 

In view of what is disclosed in the record, we hold that 
the trial court was clearly within the rule and did not abuse his 
discretion in refusing to vacate the judgment, and the same is 
accordingly affirmed. 


Judgment affirmed. 
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of the said Appellate Court in the above entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this 29th day of 
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within and for the Second District of the State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justices 
Hon. NORMAN L. JONES, Justice. i= 
Hon. FRED G. WOLFE, Justice. 
JUSTUS L. JOHNSON, Clerk. “@ 2 ~ fhe OOS 


E. J. WELTER, Sheriff. 
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( John Haase and William J. Carrow, 
Nearpentere doing business as 
Haase Bros., 
Appellees Appeal from County Court 
Vs. | of Peoria County. 
Willis Ghearer, 


Apvellant. 


Jones, P.Js 

This suit was brought before a justice of the peace 
by John Haase and William J. Carrow, co-partners doing business 
as Haase Bros., against Willis Shearer, to recover damages to 
their Dodge delivery truck, occasioned by a collision with the 
automobile of defendant. Upon a trial in that court plsintiffs 
recovered a judgement against defendant in the sum of $245.65 
and costs of suit. The cause was appealed to the County Court, 
where a jury triel resulted in a verdict and judgyuent for 
$175 in favor of plaintiffs. This appeal followed. 

The record discloses that the truck of pleintiffs was 
being driven by one George Jamick. Defendant was driving his 
own automobile. The collision occurred at the intersection 
of Garfield avenue and Russel street in the City of Peoria. 
Plaintiffs’ trock was being driven north on Garfield avenue and 
defendant's car wag proceeding east on Russel street. Both 
carg were considerably damaged. The testimony is in conflict on 
practically every material point. The questions of whether or 
not the driver of plaimbiffs' truck was in the exergige of due 
care and caution immediately before and at the time of the 
accident, and whether or not defendant was guilty of the 
negligence charged against him, were questions of fact for 
the jury to determine. Courts of review uniformly hold that 
in cases where there is an irreconcilable conflict in the 


testimony, the verdict will not be laid aside, unless it is 
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clearly and manifestly against the weight of the evidence. 

We heve examined the testimony as disclosed by the 
record, and we sre of the opinion that it is sufficient to 
sustain the verdict. The justice of the nesce before whom 
the cause was tried found in favor of plaintiffs, as did 
the jury in the County Court. The trial judze approved the 
verdict and rendered judgment accordingl%. They saw and 
heard the witnesses, and in such a state of conflicting 
evidence their conclusion will not be disturbed. Herman 
v. Wroughton, 141 I11. App. 353; Melton v. Rittenhouse, 
ad1 Id. 350. 

No other question is presented by this appeal. The 


judgement of the trial court is affirmed. 


Judgement affirmed. 
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SECOND DISTRICT I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the—__Onimion - 











of the said Appellate Court in the above entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of 
said Appellate Court, at Ottawa, this 29th day of 
_Aneust in the year of our Lord one thousand 


nine hundred and tygnty-+hirty-sne—— 














Clerk of the Appellate Court 
(57517 —2M—1-27) 


te sale ait . 22 
. Ne eT el is ae 
shi TE OG “aPsS 5h 88 HOY > TOF Fit oe a 


Bon ee) 
I) py aa 
eS 


Jiffie vit ei binveri te: wets pelttine woke od} aw 


had 


afty: 
nig 


7ht dos codigo b werd Fe Reece ark 


; Z 10 agers 
PS) 2 ai thee, ty ino) atehega he hing Mp 
Crd 2 Arte} fyi d $)ee 4G “ho. Wit hs, reg 1735 : 


Biibec tp: 


ta AIAG, Sk! 
ad i a F 















¥ 
AT A sao APPELLATE copRr, 
f 


a te 


Ottawa, cae the Fifth es 


our Lord 6ne thousand nine hundred and thifty-one, 


Begun ayd hel 
the year o 
within and for the Second District of the State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 


t 
Hon. NORMAN L. JONES, Justice.) 
Hon. FRED G. WOLFE, Justice. 


JUSTUS L. JOHNSON, Clerk. Cp £2 


im 
pe= 
i 


E. J. WELTER, Sheriff. 

















oe IT REMEMBERED, that afterwards, to-wit: On 
UG 26 | 
Y 1931 the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 


(22 one ee a ao alee do, 


“orden in Sins no de oye" Bb ao te 
rh 


vorxtet® bAsves gad t0k brik’ 


taweta TUR. oe Peon 


OY 0 LABOR 


2 get 


> ed EVELEUG 


Mh, Bae 
ip #5 bags e 


2) AOTIOW Tae 
; ‘ ‘ Fite 


’ 


sad 


‘ 33 Ae Buna ane Gye | 
ebrawvetts dard Caner 


“yw etboD pAd to nolmeg! ge 


a oe mE MRT Te ee aa sn is 
ods nk. d2sed Sree > eo ttts 


a 





Gen. No. 8372 Agenda 29. 


IN THE 
APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 


May Term, A. D., 1951. 


CHARLES J. GRAHAM, et al, 


Appellees, F 43 
ppeal from 


Vs. 
Circuit Court 
AGNES I. RYAN, et al, 
Will County. 
(BECKER ROOFING COMPANY, 


a Corporation, 


Se" 


Appellant. 

Opinion by Sonee,| 
Charles J. Graham and Commercial Trust and Savings 

Bank of Joliet, Illinois, as trustee, who will be hereafter re- 
ferred to as appellees, filed their bill in the circuit court 
of Will county, Illinois, on November 20, 1930, to foreclose a 
trust deed, describing certain residence property in the city of 
Joliet and executed by Agnes I. Ryan and James A. Ryan on April 
20, 1926, to secure five notes of $500 each, due five years from 
that date with interest thereon at the rate of six ver cent per 
annum. The bill alleged default in the payment of interest and 
non-pgyment of taxes, by reason of which Charles J. Grahan, the 
owner of said notes had elected to declare the entire sum due. 
James A. Ryan and his wife and several other persons, including 
the Becker Roofing Company, a corporation and a lien chaimant, 
were made parties defendant. All were defaulted excent the 
Becker Roofing Company, which filed an answer admitting it had 
filed a mechanic's lien against the premises and neither admitting 
nor denying the material allegations in the bill of appellees, 


but demanding strict proof thereof. On January 195 1931 Becker 
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Roofing Company filed a cross-bill, naming as defendants anpellees 
and all the defendants to the original bill. The cross—-bill set 
forth in substance that on August 21, 1930 the roofing company 
entered into a written agreement with the owners of the equity 

ef redemption in the premises to place a new roof uoon the dwell- 
ing house situated thereon for the sum of $198; that it performed 
its contract and the new roof was completed; that the roofing 
work greatly enhanced the value of the premises as af lasting and 
permanent improvement; that no payments had been made thereon 
under the roofing contract, and that its lien against the property 
ig paramount and superior to the claim of appellees and all other 
persons. The prayer of the croes—bill was that the roofing 
company be decreed to be entitled to a prior lien upon the 
oreises; that Ryan and his wife be required to pay the same 
within a short day to be fixed by the court, and that in default 
of such payment its lien be foreclosed and the property ordered 
sold under the court's direction to satisfy the lien, together 
with costs of suit. The cause was heard before the chancellor 

on the original bill and answer, the cross—-bill, and a stinulap 
tion between the parties appearing of record that a general 
denial by answer to the cross-bill would be considéred as having 
been filed. Proof was offered by appellees as to the execution 
of the notes and trust deed, the ownership of the note, and that 
default had been made under the provisions of the trust deed. 

The roofing company introduced its proof showing the written 
agreement with the owners for the placing of the new roof upon 
the house located on the premises, the cost of the roof, that its 
bill therefor had not been paid, and that a mechanic's lien had 
been properly filed as provided by law to protect its claim. It 
also presented evidence tending to show the increased value of 
the improvements after the roof was completed, and appellees 
offered evidence in rebuttal upon that question. On January 327, 
1931 the court entered a decree of sale finding that there was 
due Cherles J. Graham under the provisions of the notes and trust 


deed a total sum of $2854.01, which was e prior lien on the 
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premises and superior to the claim of any other person; that 
Becker Roofing Company's claim for lien in amount of $198 was 
filed within the proper time required by law, but that said roof 
replacement did not enhance the value of the premises over and 
above its value prior to the time of the execution of the contract 
for the installation of said roof and thet its claim was inferior 
to the lien of the trust deed. The court ordered and decreed 
that unless Ryan end his wife pay to Graham within five days the 
sum of $2854.01 and to Becker Roofing Company the sum of $198, 
with lawful interest thereon and costs of suit, including solicitor's 
fees, the premises be sold by the master in chancery in the usual 
manner provided by law. Disbursement of the proceeds for such gale 
were provided for in the decree. The record discloses that a sale 
was had under the decree and that the proceeds therefrom were 
insufficient to satisfy any vart of thé Becker Roofing Company's 
claim,’ From the decree entered the roofing company, whom we shall 
hereafter refer to as appellant, prayed an eppeal to this court, 
which was granted and subsequently perfected. 

Appellant contends that the chancellor should have 
found that appellant had a lien superior to the lien of the trust 
deed as to the enhanced value of the improvements on said vremises 
by reason of the replacement of the roof by it. In support of 
this contention counsel for apvellant asserts that the undisputed 
evidence shows appellant enhanced the value of the improvements 
of the premises; that the court should have decreed that the 
prior mortgagee had a prior claim on the land and whatever was 
on it at the time the contract for the improvements was made, 
and that appellant had a prior claim on the improvements which 
it made, to the extent of the enhanced value which it imparted 
to the premises; that when the vremises did not sell for enough 
to satisfy the claims of appellees and appellant, the court 
should have heard further evidence to determine in what proportion 
each should bave shared in the proceeds. 


The rule for adjusting the different rights of parties 
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holding separate liens uoon property, which is sought to be sub- 
jected to the payment of a mechanic's lien, is, that an ineumbrance 
anterior to the mechanic's lien takes priority over it to the ex- 
tent of the value of the property at the time the mechanic's lien 
attached, and the mechanic's lien takes oriority over the mortgage 
only to the extent of the additonal value given to the property by 
the improvements. Croskey et al vs. Northwestern Menufacturing 
Company, 48 Ill. 481. In the case of Abhau, et al vs. Grassie, et al 
191 Ill. App. 577, the court stated that under the provisions of 
section 16 of the Lien Act a prior mortgage lien &s entitled to 
preference to the extent of the value of the land at the time of the 
making of the mntract, and the mechanic's lien creditor should be 
preferred to the value of the improvements erected on the premises. 
In Albrecht, et al, vs. Buelow, 191 I11l. App. 481, section 16 of 

the present Mechanic's Lien Act was considered and the views of the 
Supreme Court as set forth in the early cases upon the subject 

were recited. The court said, "It thus appears from these cases 
that, under section 20 of the Act of 1845, where the owner of land 
improved by a building thereon, which are incumbered by a mortgage, 
has improvements or repairs made unon the building for which a 
mechanic's lien is enforced, such lien is paramount to the lien 

of the mortgage to the extent of thé increased value of the premises 
by reason of the improvements or repairs. And it also appears from 
these cases that, after it has been determined that the mechanic 

has a lien, and in what amount, and that his lien is superior to the 
lien of the mortgage as to a portion of the premises as improved, 

it is not necessary, though proper, for the court to determine, 
before entering a decree of sale, what proportion of the proceeds 

of the gale shall be paid to the lien holder and what to the prior 
mortgagee. The proper proportion may be ascertained by the taking 
of evidence efter the sale. And the taking of this evidence may 

be unnecessary, where the property sells for enough to satisfy 

the lien of the mortgagee and thet of the mechanic in full. In- 
asmuch as section 18 of the present Act does not differ materially 


from section 20 of the Act of 1885, we think that these rulings 
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are applicable to the present act. " 

The principles announced are not applicable here unless 
it appears that the roof replacement enhanced the value of the 
improvements on the property. Upon that subject the record dis- 
closes apvellant offered the proof of one witness, who testified 
in substance that he was the Joliet branch manager of appellant 
and had been with the ompany for eighteen years; that he sold the 
roof to the owners August 20, 1930 for $198, and the work of in- 
stalling the roof was completed that month; that the property 
was worth about $4000 to $4500 before the new roof was olaced on 
the building and the roof improvement was vrobably worth ap- 
proximately $400 more to the property, because of the appearence 
it added to the property and that it made the roof leak proof 
and fire-resisting. He stated that he did not examine the property 
in 1926, but that it s value was the same over the period of 
four years prior to the roof installation; that the old roof 
Was wooden shingles and part composition roofing; that he did 
not know whether the old roof leaked; that he did not examine 
the old roof before the work was done; that he did not know whether 
the new roof gave any more protection to the building from the 
elements or that the new roof was serving the building better 
than the old roof é@id. Appellees offered the testimony of one 
witness, Charles J. Graham, on the question of enhancement of 
value due to the roof replacement. He testified in substance 
that he was an aporaiser for the Woodruff Securities Company 
and hod been doing such work for that company for three and one 
half years; that during the year he would make about 350 real 
estate appraisals in and near the city of Joliet; that he was 
formerly associated with a real estate firm and did similar 
appraisal work. He stated he had known the Ryan property since 
April, 1926, and had seen it from time to time since then; that 
the house was about forty-five years old; that he observed the 
roof, which consisted of wooden shingles and a tar paper roofing 
over it, a short time before August, 1930, and it appeared to be 


in good condition except where about a square yerd of covering 
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on the south side of the house had been blown off. He testified 
that the new roofing was a roll roofing marked off like shingles 
and was put on over the old shingles; that he was verhans pre- 
judiced against that particular kind of roofing and felt that 
it added nothing to the value of the property. He said if all 
the composition roofing had been taken off and the wood shingles 
left on the property would sell for more or at least just as 
much as it would with the new roll roofing. The witness further 
stated that the proverty vas worth not to exceed $3000, and he would 
be willing to turn over the property to appellant for one hundred 
dollars less than that amount; that from his observation of the 
property before and after the roof was out on by appellant, there 
Was no appreciation in the value of the property as a result of 
the addition of the roof. 

It will be seen that there is conflict in the proof as 
to the value of the property ws well as in the alleged enhancement 
thereof by reason of the roof replacement. The chancellor found 
that the roof improvement did not enhance the value of the vremises 
above its value prior to the time of the making of the contract for 
the roof, and we are not disvosed to disturb the finding upon such 
a question of fact. Where the chencellor sees and hears the 
witnesses, his findings upon mere auestions of fact, when the 
testimony is conflicting, will not be disturbed on anneal, unless 
such findings are clearly snd manifestly against the preponderance 
of the evidence. Delaney vs. Delaney, 175 I1l. 187; Gaines vs. 
Kracke, 338 I11. 172; We are unable to say from an examination of 
this record that the findings and decree of the chancellor are 
s0 valpably against the weight of the evidence as to justify a 
reversal of the decree. 

The decree of the circuit court of Will county will 


therefore be affirmed. 
Decree affirmed. 
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STATE OF ILLINOIS, 
SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the, Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 
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t#e year of our Lord one thousand nine hundred ang thirty-one, 
within and for the Second District of the State of Illinois: 
Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. FRED G. WOLFE, Justice. 
JUSTUS L. JOHNSON, Clerk. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
SEP 16 193] the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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IDA J. HENKE, 
Aopnellant 
Aoneal from the Circuit 


vs. 
Court of Du Page County 


THE ESTATE OF THOMAS J. 
CAIE, Deceased, 


Appellee 


Jett, J. 

Ida J. Henke, appellant, filed a claim for $50,000.00, 
in the County Court of Du Page County on the 13th day of 
August 1928, agsinst the estate of Thomas J. Caie, deceased, 
and the basis of said claim is as follows: 

"Estate of Thomas J. Caie, Sr. 
Debtor to Ida J. Henke 

Services rendered by Ida J. Henke to, and for, said 

Thomas J. Caie, Sr., as his housekeeper and manager of his 
home, and nursing and care during sickness end health, 
and services rendered for his comfort and enjoyment during 
the remainder of his life, all of which was fully performed 
by Ida J. Henke in accordence with the agreement of said 
decedent, made on or about March 1, 1915, and for which 
services said decedent promised and agreed that he would 
at his death, by last i111 and testament, will and devise 

, to her the sum of $50,000.00." 

On a hearing in the county court, the said claim was 
disallowed. The claimant prosecuted an anneal to the Circuit 
Court. In the Circuit Court a jury was waived, and a triel 
had by the court without the intervention of a jury, with a 
finding in fevor of the estate. 

The claimant, appellant herein, has prosecuted this 
appeal with a view of having the record of the Cirevit Court 


of Du Page County reviewed. 
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It appears from the record that the apnellant's claim 
4s based on an alleged promise of Thomas J. Cnie, Sr., 
Deceased, that if Ida J. Henke, appellent, would leave her 
home in Cincinnati, where Thomas J. Gaie, Sr., formnerly re- 
sided, and go with him to Shicago and be his housekeeper, he 
would in his will bequeath to her $50,900.00. 

It appears that Thomas J. Caie, Sr., lived with his 
wife in Cincingati, Ghio, for a nunber of years, and was en- 
gaged in the wok publishing business; that in June 1914, Mrs. 
Caie denarted this life; that at the time of her death, and 
for some time prior thereto, two maids had been kent in the 
home, one of whom was Ida J. Henke, appellant; that Gaie had 
a branch office in Chicago, and in February 1915, he de- 
cided to go there; that he leased his home in Cincinnati and 
went to Chicago, the two maids accompanying him; that the 
appellant was receiving a wage of $7.00 per week; that Cgie 
rented an apartment in Chicago and apoellant continued in his 
employ while he was there; later on Caie bought a house in 
Glen Ellyn, and occupied the seme until the time of his 
death; that appellant continued in his employ and her wages 
were increased from time to time, and at the time of the death 
of Caie and for some time prior thereto, he had been vaying 
the appellant $30.00 per week; that Caie departed this life 
testate, on or about, the 29th of April, 1928, at Glen Ellyn; 
that in, and by his last will and testament, he appointed 
Thomas J. Caie, Jr., Herbert H. Stanley and Ralph B. Tread- 
way, executors of his will; that proof of heirship was made 
and entered on May 7, 1928, and that on June 4, following, 
letters testamentary were issued to the executors herein 
above named. 

On the hearing, the inventory that had been filed with 
the executors was admitted in evidence showing the estate 
of Thomas J. Gaie, Sr., to be of the value of $204,453.27. 


The will of the deceased was offered and received in 
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evidence, and the third clause thereof reads as follows: 

THIRD. "I hereby give and bequeath to Ida J. Henke, who 
has been long in my employ as my housekeeper, the sun of 
$10,000.00, and also all the furnishings of the room which 
she has occupied in my residence, all to be hers absolutely 
in appreciation of her faithful services as my housekeener. 
It is further my will thet said bequest of $10,000.00 to anid 
Ida J, Henke shall be the full net swa of $10,000.00, end 
that if there be any estate inheritance or other taxes due 
and payable thereon, my said executors shall pay same as 
part of the costs of administration offtef the remainder of 
my estate, and not out of said bequest of $10,000.00. I+ 
igs also my will that ssid bequest shall be paid by mv said 
executors, before amy of the bequest by me hereinafter made." 

The apnellant remained at the home where the deceased 
resided at the request of the executors, until the house was 
closed, 

It apneers that the body of the deceased wae taken to 
Ohio for burial; thet when the relatives and appellant had 
returned from the funeral at Cincinnati, Treadway read the will 
to those assembled at the late residence of the deceased, 
including appellant; that efter the will was read apvellant 
Henke asked whether her services would be needed longer and 
Treadway replied to her, thet he assumed, of course, that she 
would be wanted; that the relatives would be there until the 
house was closed; appellant then inquired if she were to he 
paid, and Treadway saic she would, and Thomas J. Gnie, Jr., 
another executor said; "Yes, we will pay you the same we had, 
that is, we have been paying or that Mr. Cale had been paying, 
and we will pay two weeks extra as vacation money, and we 
will meke allowance for a trip to Cincinnati if you want to 
go." Appellant then asked if she would be allowed to retain 
Marthe the maid, which she was permitted to do. 

Treadway sew appellant after the will was read severel 
times before the house was closed, and communicated with her; 


that on or about the llth day of May 1928, Treadway saw the 
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appellant at the late residence of the deceased and had a con- 
versation with her, and informed her he was ready to pay her 
what was due and that he wanted a receint for it; Treadway read 
the receivt and in substence stated, "Miss Henke this is a 
receipt in full, an acknowledgment in full of all payments due 
you from the estate of iir. Caie, except the $10,000.00 legacy, 
which is provided for you in the will;" that Treadway handed 
her the paper and asked her to read it; that when the receipt 
wags hended to the appellant to read, she took it, looked ot 
it, and signed it, returned it to Treadway, and he gave her 
his check for the amount stated in the receint, and which 

Was afterwards returned to Treadway in due course of banking, 
as paid; thet in June 1928, the appellant called on Treadway 
at his office and asked when she could get the $10,000.00, 

and was told that the executors had decided to nay her the 
$10,000.00 shortly after the lst of July, as they had some 
stock belonging to the estate that had been called for pay- 
ment; that shortly after the lst of July Treadway advised 

the appellant that the executors were ready to pay the $10,000.00, 
and sent a form of receipt to he signed by her, to be sent to 
& Mr. Bogan of the Du Page Trust Company, or to the Bank to 

be turned over to him woon the payment of the $10,000.00; 

that shortly thereafter, Treadwey received s letter from a 

Mr. Shuey, counsel for appellant, dated July 20, 1928, in 
which letter among other things the following appeared: "In 
behalf of my client Miss Ida Henke, will say thet I have ad- 
vised my client to sign the release drawn by you when the 
amount of the legacy, $10,000.00, including the interest 
thereon from the date of the death until legacy is paid is 
sent to lr. Harvey Krapy, Secretary % Treasurer of the Pifth 
Third Bank & Trust Company, 6th end Vine, Sincinnati, Ohio. 
This release will then be signed at the bank end presented for 
payment. There should not be any hesitancy in complying with 
this request immediately, as my client seems to be on the 
verge of changing her mind on account of the inadequacy of 
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the amount of this legacy.* 

To the letter of Shuey written in behalf of the aprellant, 
Treadway renvlied, raising a question as to the right of the 
executors to vay interest on the legacy unless they withheld 
payment after proper settlement date, and asked Shuey to cite 
any authority which would justify the payment of interest. 

In this letter Treadway also called attention to the fact that 
the trustees were ecade ot their way to pay the legacy promptly 
so that the appellant could get it as soon as nossible, and 
concluded hie letter by saying thet if Mr. Shuey agreed with 
him as to the law, and would so advise him, he would forward + 
the check for $10,000.00 as directed in the letter of Shuey. 

This was the statug of this cause when the claim was 
filed in the Ootinty Court of Du Pare Sounty, claiming the sum 
of $50,000.00. 

The claim of appellant is based on an alleged vromise 
of said deceased, that if eprellant would leave her tome in 
Cincinnati, where Caie formerly lived, snd go with him to 
Chicago and be his housekeener, he wonld in his will bequeath 
to her $50,000.00. Appellant had lived in the family of Geie, 
and wags living there at the time of the death of his wife. 

Upon the death of his wife, Cale having large interests in 
Chicago contemplated moving there, and it is the contention 
of appellant thst he promised her that iff she would go with 
him to Chicago and be his housekeeper he would leave her 
$50,000.00, by way of a becnest. 

Emma. Louisa Henke, sister of the sppellant, Pe witness 
who testified to the alleged promise. ‘She testified to being 
at the home of Caie frequently; to the going through the house 
and wandering about the same. This cuestion vee asked the 
witness, “State what he said in regard to anything connected 
with your sister." A, ‘Well, the first time he spoke about 
wanting to go to Chicago, he asked Ida (appellant) if she 
would come with him and she didn't cive him such satisfaction 
at that time * * * she didn't say much. @he first time he 
just said he wanted to come to Chicago to live. And the second 
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conversation took place, I remember distinctly, in February, I 
happened to be there * * * the latter vart of February 1915." 
The witness then related how she and her sister, Idea, were in the 
hall when Mr. Gaile came in on this February day; how Mr. Gnie 
said to her, "How do you do," and shook hands and spoke about 
the weather for a moment or so, and then spoke to her sister Ida, 
saying: "I have leased my house today. Have you made wo your 
mind to come to Chicago with me?"® and mysister said’ "Oh Mr. 
Caie, I don't think I want to leave Cincinnati, I can't leave 
my home and my friends, I don't think I want to go." "Well, 
Mr. Caie said, "Ida, I will tell you what I will do. I am 
an old man. You know ay ssanner of living, and if you come tp 
Chicago with me, and take care of me, keen house for me until 
I die, I will leave you 350,000.00 in my will." My sister 
said, "Vell, all right, Ur. Cy,ie, I will go," and he said, 
“Very well, { will go to Florida. If you will pack my grip, 
I will go to Florida, and I will leave the wacking of the 


furniture to you. I will call Mr, Todd," who was a neig¢hbor 
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across the street, “to attand to the pecking of it, 
will write you just where I will meet you on my return from 
Florida.*® 

Appellant also called a witness by the name of Lee 
FParneworth, who testified that he was an intimate and close 
friend of Caie, the deceased; that the reputation of Gale 
had been good, and that he kept his promises; that Osie told 
him thet he was going to leave her, naming claiment , $50,000.00. 

Mrs. Margaret Farnsworth, called by the claimant, tes- 
tified that the renutation of Csie in Glen fllyn was goods 
thet Caie told her what Ida Henke had done for him; that he 
was providing for her very well in his will, and that he wag 
leaving her $50,000.00; that Oaie had practically said the 
same thing to her in other convergations. 

J. W. Young, called by the claimant, testified that the 
reputation of Cnaie for honesty and integrity was absolutely 
the best in the world; that he had talked with dzie about 


various matters connected with Ide Henke, claimant; that he 
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told “im how faithful Mies Henke hed been, and he was soing to 
leave her $50,000.00 when he died, because she hed given the best 
part of her life for him. 

Mra. Margaret Drummond was = witness for annellent and 
testified that she never met Osie excert at the Parnsvorth home; 
that she had been ill, and to get away from housework, was staying 
at the Farnsworth office in Glen @llyn, answering the telenhone 
Calls and meeting people who called; thet Osie often came in the 


office and would talk with her about home matters, thet it wes in 


“2 


the latter part of '26 or in the spring of '87, The witness was 
unable to fix the date of eny conversetion with Caie relating to 
Ida J, Henke. She teetified thet on direct examination ame follows: 
"Well, we were speaking of ill-health, mine was very poor. I 
learned that Miss Henke wae quite ill and I said, ‘It would be 
too bad if anything hanvened to you.' he said, 'Well, she will 
be well taken care of when I die, I vromised her if she would 
stay with me until I died, I mromised to sive her %50,000.00,' 
I don't know that those were his exact worde, that wes vretty 
nearly what he sdid." ‘When asked by counsel for claiment if Mr. 
Gaie said when this agreement was Made made, the witnese answered, 
"I think he told me he promised her that before he came up from 
Cincinnati if she would stay with him. I believe he snid he 
promiged her that if she would come up from Cincinnati with him," 
On the cross—examination of thie witness she wes interro- 
gated about a question asked her in the Vounty Court as follows: 
"‘Mre. Drummond, did you ever have 2 conversation with Mz. Caie 
to any matter concerning ifise Ida J. Henke? Answer thet yes or no 
and did you answer, yes? A. 'I think I did.?, Q."were you 
asked this question, ‘when wae that!, and did you make this 
enswer, ‘I think that was in the spring sbout 19257'* Al*Well 
I may have had that conversation in '25, but I remember dis- 
tinctly being in the office in '27, I don't think it wes in 
'25, 1t may have been in Mr. Farnsvorth's home. 


Ethel 8B. Lindh was called as 2 witness on the part of the 
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estate and testified that she was a niece of Gaie, deceased, 

and that she knew Idea Henke: that she was at Caie's house in 

June and July 1918, in Hyde Park, Chicsco; that she had a con- 
versation with Ida nertainins to finances; that Ida said. she 

had a talk with Mr. Ogie, and he said he would leave her $1000.00, 
and she said she should at least cet $10,000.00. 

James G. Clark, called on behalf of the estote, testified 
thet he was a Public Accountant, had been employed with Arthur 
Anderson & Oommany, public sccountants, and went from that 
company with Thomes J. Gaie in 1993, as the office manazer; that 
Caie steted to him he was goine to lesve $10,000.00 to Miss Henke, 
and that he and Caie computed the inheritance tex on thet amount. 

William J, Morris, e witness on the vart of the estate, 
testified that on the train when Fernsvorth and Caie were on 
their way to Europe, that only Farnsworth, Crie and himself were 
present in the smoking compartment; that there was a conversation 
in Farnsworth's presence in which Caie seid, "Well, I am taking 
care of Tom and Herbie, and I am tekine cere of Ida. I don't 
think she will have to work very hard, she saved wo some money 
I think,and I am going to lesve her $10,000.00.!' Mr, Farnsworth 
heard that, he wes standing there." 

The record discloses that the claimant was a maid in the 
household of Caie in Cincinnati receiving $7.00 2 week: that 
she Was retained in his employ for a period of about eleven 
years, and her wages were advanced from tine to time from $7.00 
to $30.00 a week; that after the death of the decessed, and after 
the funeral when they had returned and assembled at the residence 
of the deceased, the will was read, and she remained at the late 
residence of the deceased for some time ofterwards, receiving 
the seme pay she had received at the time of the death of the 
deceased; that she received from one of the executors of the 
estate a sum of money due her for her services and receipted for 


the game, and in which receipt it vas stated that it was in 
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full payment, of any and all claims, for services or otherwise, 
against Thomas J. Ogie, decessed, with the excention only, of 

a certain legsey of $10,006.00, provided by the will of esnid 
Thomas J. Caies; that subsequently the claimant vent to the 
executor and inquired when she would get the $10,000.00 and 

she was informed that she woulé set the same shortly efter the 
1st of July; that after the Ist of July 1928, the executor 
informed the cleimant that they were ready to pay the $10,000.00, 
and a few days later the executors received the letter from Hr. 
Shuey heretofore referred to in this ovinion. 


be, % 


In view of what is disclosed by this record, the question 
is, has the appellant established her claim as the law requires 
in guch ceses, In order to establish e cleim of this character, 
the court should be satisfied from the entire record thet the 
claimant had proved her cease by the grester weight of the evi- 
dence. This case is based upon the recollection of the reapect~ 
ive witnesses as to what was ssid by the decessed, Caie, on the 
occasions 2liluced to by them. The deceased made provision for 
the claimant. He devised to her $10,000.00. He wag desirous 
that she shovld heve the full 210,000.00 without any sm or sums 
being deducted therefrom by virtue of any law in force or might 
be in force at the time of his decease. 

It is disclosed by the evidence snd it is uncontradicted, 
that he, with his manager, figured up the smount of the inheri- 
tance tex on $10,000.00. The erpellent was willing to aecept 
the sum of $10,000.00 until a short time before the claim was 
filed. Up to the time of the filing of the clsim no objection 
had been made by the claimant although she sow some of the exe-~ 
eutors frequently. 

It is also in evidence on the part of the claimant thet 
the deceased was a men of his word; thet he lived up to his 
promises. It is in evidence thet he hed stated that he intended 
leaving to the appellant $10,000.00. 


a ee 


ai. 
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We are not unmmindful of the fact that the appellsnt inelets 
that she has established her claim by a vrevonderance of the 
testimony, and it may avnesr that the evidence offered by 
appellant is sufficient to make a prime facie case for her, 
but in considering the entire record, and giving to the findings 
of the trial judge the weirht that should be given to such find- 
ings, he having seen an’ heard the witnesses testify, we are 
not orepared to say that we would be justified in réversing the 
judement en the ground thet the same was against the manifest 
weight of the evidence. 

Unless we sre able to say that the judgement is menifestly 
against the weight of the evidences, we would not be authorized 
to reverse the judgment. We conclude therefore, that the judgement 
of the Circuit Court of M1 Page County should be affirmed, which 
is accordingly done. 


Judement Arfirmed. 
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STATE OF ILLINOIS, 
ss. 

SECOND DISTRICE I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the 








of the said Appellate Court in the above entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand 








nine hundred and twenty- 





Clerk of the Appellate Court 
(1517—2M—1-27) 
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AT A TERM OF THE ELLATE COURT, 
: 
i 
Begun and held at Ottawa, on Tuesday, the Fifth day of May, i 
the year of our Lord one thousand nine hundred and thirty-one, 
within and for the Second District of the State of Illinois: 
Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. FRED G. WOLFE, Justice. 


JUSTUS L. JOHNSON, Clerk. ©) > Y Qo ge ma 


E. J. WELTER, Sheriff. Ts eRe NT AS 











BE IT REMEMBERED, that afterwards, to-wit: On 
the opinion of the Court was filed in the 
Glerk’s office of said Court, in the words and figures 


following, to-wit: 
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General No. 8122 Agenda 49. 


AXEL A. LUNDQUIST, 
Appellee 
Appeal from the Circuit Court 
VSe 
of De Kalb County. 
CLARENCE H. PALMER, 


Appellant 


Jett, P. Je 

This is an action of debt brought by Axel A. Lundquist, 
appellee, against Clarence H. Palmer, appellant, in the Circuit 
Court of De Kalb County. The declaration consists of three 
counts. The first and second counts are statutory counts for 
wilful holding over of the premises after the expiration of the 
terms of the lease in question. The third count is for use and 
occupancy of the two story brick building, located at e235 East 
Lincoln Highway, in the city of DeKalb, there being two separate 
leases, one for the first floor of the building and one for the 
basement. 

The declaration avers that the lease became effective Octo- 
ber 1, 1917, and expired October 1, 1927. The controversy in this 
proceeding arises over the months of October, November, December 
and eight days in January, the appellent having vacated the premises 
on the 8th day of January, 1928. A jury trial was had and the 
following verdict was returned: "We the jury find the issues 
joined in favor of plaintiff and assess plaintiff's damages at 
Eleven Hundred Thirty-eight dollars and No/100 Dollars." Motions 
were made for new trial and in arrest of judgment, which were over- 
ruled and judgment was entered on the verdict, from which appel- 
lant appeals to this court to have the record reviewed. 

Appellant assigns and argues a number of reasons for 
reversal of the judgment. 

One of the grounds relied upon by the appellant for a 


reversal of the judgment is that the court erred in allowing 
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appellee to amend his declaration by increasing the amount of the 
ad damnum. Under the Practice Act the court was clearly within 
the rule in allowéng the amendment. 

It is also urged that it was error to refuse to re- 
quire appellee to elect as to which count of the declaration he 
would proceed under. The premises described in each of the 
three counts of the declaration are identical; the period of time 
in each count during which the appellant is alleged to have 
held over, was the same, and each count sought to recover rent 
for the use of the premises, the only differente being that the 
first two counts sought to recover double the yearly value of 
the premises for the period appellee was kept out of possession, 
and the third sought to recover for the use and occupation of 
said premises for the same period. 

The counts of the declaration are not inconsistent, 
and under the well established rule of common law pleadings, 
it was proper to join said counts in the same declaration. 

This rule applies to an action of debt ws well as to other 
actions. 

The long established rule of common law pleadings 
that actions can be joined in which the same plea can be pleaded 
and the same judgment rendered, is applicable to the joinder 
of counts in debt in which action counts on all the various 
forms of obligations under which it is brought, may be united 
in one suit. 18 Corpus Juris, page 15. 

In Bright vs Kenefick, 69 I1l. App. 43, the court 
held, "In an action of debt brought an a foreign judgment, the 
declaration contained two counts upon the judgment and two 
counts upon the draft or bill of exchange, which formed the 
basis of the action in the foreign state upon which the judgment 
was obtained, and it was held that the plaintiff was not re- 
quired to elect as to whether he would base his action on the 
judgment or on the bill of exchange, but that he might declare 
upon and offer evidence of both of said supposed causes of action, 


and recover if he established either of them." As to whether 
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the court should require an election between counts of a 
declaration, is a matter within the discretion of the court, 
and is not subject to review unless the trial court abused 
its discretion in that regard. 

Whenever the counts in a declaration are based on the 
same state of facts, it is proper to deny a motion to require 
plaintiff to elect on which count in the declaration he will 
seek recovery. Price vs. Clover Leaf Coal Mining Co. 188 I1l. 
App. 37. 

The statute pertaining to landlord and tenant provides 
among other things, that the owner of lands may sue for and 
recover rent therefor, or a fair and reasonable satisfaction 
for the use and occupation thereof, by action of debt or 
assumpsit. Sec. 1, Cdup. 80, Smith-Hur# Revised Statutes. 

The appellant was not prejudiced by the action of the 
court in refusing to require appellee to elect on which count 
of the declaration he would rely for a recovery. 

Furthermore, the court in its instructions, fully 
covered the question of willfulness and the question of the 
claim of appellant that he held over in good faith and under 
claim of right. 

Appellant insists that the court erred in refusing 
to allow oral testimony to the effect that at the time the 
lease in question was entered into, in 1917, that the premises 
were not ready for the occupancy by appellant at the beginning 
of said term, and that it was agreed that appellant should 
have an additional month after the termination of his lease 
by reason thereof. The lease was a written one, under seal, 
and was for a definite and fixed period, from October 1, 1917, 
to October 1, 1927, and the terms of the leasing could be 
neither enlarged or restricted by showing a parol agreement. 

A lease under seal cannot be varied by a parol agreement, but 
if the lease has terminated the right of the lessee to make 
an independent oral agreement for the use of the premises 


for a term less than a year cannot be questioned. 
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The parol agreement as contended for was void under 
the Statute of Frauds as it could not be performed within a 
year from the date it was entered into, which was sometime prior 
to November 1, 1917. The lease did not expire until October 1, 
1927... Florsheim vs Dullaghan, 58 Ill. App. 626. Parol evidence 
tending to vary the terms of a written lease is x inadmissable 
as between the parties thereto. Slaughter vs Johnson, 128 111. 
App. 47; Broughton vs Mitchell, 147 Ill. App. 381; Smith vs 
McEvoy 98 Ill. App. 330. 

Appellant contends that the evidence was not offered 
with the idea of modifying the terms of the leases, but was 
offered for the purpose of showing the making cof a new agreement 
which was to become effective upon the termination of the 
original leases, 

The court did not commit any error in refusing to 
allow the oral testimony to be heard as insisted by appellant. 

It is also insisted by appellant that the court erred 
in refusing to admit testimony with reference to an alleged 
forcible entry and detainer proceeding, instituted by appellee, 
after the termination of the lease in question, Appellant 
offered to prove that on October 1, 1927, appellee in a justice 
of the peace court brought a suit tc obtain possession of the 
premises involved in this cause; that judgment of restitution 
was entered for appellee by the justice of the peace, and that 
an appeal was prosecuted tc the county court, and the cause 
Was pending in said court until January 9th, 1928, and on that 
date a trial was had and a jury returned a verdict finding 
the defendant not guilty of withholding possession of the premise. 

Objection was made to the introduction of such proof 
by appellee for the reason it was not stated in the offer why 
the case was not tried on its merits or why the court took the 
case from the jury. The objection to the ofier was sustained. 
Appellant was then re-called as a witness, and he again offered. 
to prove that he was found not guilty of withholding the Jini 
of the premises on the appesl to the county court. Appellee 
objected to this offer on the ground that no judgment had been 
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offered and that a motion to vacate the judgment and for a 
new trial was pending, and further objected because the 
forcible entry and detainer proceeding was an entirely 
separate and distinct suit, and the court again sustained 
the objection. 

Appellant insists that the proceedings on appeal 
in the county court were res adjudicata on the question of 
withholding over the premises. 

In order to constitute res judicata, the former 
judgment must have been in a suit between the same parties, 
and there must have been identity of subject matter and of 
cause of action, and there must have been a judgment upon 
the merits. Krause vs Nolte, 217, Ill. 298-304; Sawyer vs 
Nelson, 160 I11. 629; Smith ve Rountree, 185 I11. 319. 

A judgment for want of jurisdiction, or by reason 
of a technical defect in the pleadings, or as to the parties, 
or upon any ground not going to the merits, will not prewent 
a second action. Krause ve Nolte, Supra; Smith vs Rountree, 
Supra; Sawyer vs Nelson, Supra. 

& judgment in a former proceeding is an estoppel 
only when it appears from the face of the record or by 
en evidence that the precise matter in controversy in 
the suit at bar was raised and determined in the proceeding 
which is urged as an estoppel. Smith vs Rountree, Supra; 
Sawyer vs Nelson, Supra. 

Where an estoppel is relied upon, it must be 
pleaded with particularity and precision; in such a vleading 
nothing can be supplied by inference or intenément, and where 
the matter relied on is not thus specifically and precisely 
alleged, it will be no estopvel. The estoppel must be 
pleaded fully and sufficiently in all respects and with all 
necessary incident. In short, an estoppel must be certain 
to every intent. Vol. 8 Encyc. Pl. & Pr. Pages 9 and 10. 

The burden was upon appellant to show thet the 


county court did actually adjudicate the precise question 
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of whether he unlawfully withheld possession of the premises 
after expiration of his lease and on the date set forth in 
the complaint which was October 1, 1927. The offer made 

by appellant did not come within the rule. If the alleged 
judgment in the county court, offered by appellant, and 
relie@ upon by him, was not obtained as a result of the 
trial of the cause, on its merits, then of course the con- 
tention ofappellant must fail in this respect. If appellant 
intended to reyly upon the fact that the cuestion raised 

by the offer had been atjuddeiyed, ume it was incumbent upon 
him to have pleaded that fact specially. This he did not do. 

Moxa We are of the oninion that the court did not 
err in refusing to admit the testimony offered by appellant. 

Moreover, in view of the state of the record it is 
ckear that the two causes of action, the one for forcible de- 
tainer, and the cther to recover rent for the occupancy of 
the premises after the commencement to hold over, are en- 
tirely separate and distinct cmuises of action. 

A forcible detainer suit is in the nature of 
ejectment and its purpose is to recover possession of the 
premises. It is a sunimary proceeding end might be brought 
immediately after the expiration of the written lease, upon 
the mms refusal or failure of the defendant to vacate the 
premises. A suit to recover double rent and for use and 
occupancy of the premises is by action of debt or assumpsit 
under the statute ané sounds in damages and money judgment 
instead of judgment for restitution or possession. 

It is also urged by the apvellent that the demand 
in writing, upon which this suit is based for wilfully 
holding over the premises, was served upon him a number of 
months prior to the termination of the leases; that oan 
action to recover the double value of rent under the xkauwk 
statute is in the neture of a forfeiture and highly penal, 
and the landlord to recover, must bring his case clearly 


within the statute. The two leases in question, under 
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which the aprellamt occupied the premises up to October 1, 
1927, both contain express provisions that "Second party 
covenants with party of the first part, that at the expira- 
tion of the term of this lease he will yield up the premises 
to the party of the first part without further notice in | 
as good condition as when the same were entered unon by 
he party of the second part." 

In Poppers vs Meagher 148 Ill. 192, the court said: 
"Where a lease fixes the time for the expiration of the 
term and provides that the tenant shall restore possession 
of the demised premises, the duty of the tenant to yield un 
the possession will net be devendent on a demand of possession 
or upon any proceeding to be taken, or thing done by the 
landlord." 

In Alexander et al vs Loeh et al 230 Ill. 454, the 
holding of the court is to the effect that 2 demand for 
possession is unnecessary as a condition vrecefent to the 
Tight of recovery in an action of debt for double the rent 
where the terms of the lease ere for a fixed period, and where 
the lease itself determines the expiration of the term, and 
further said that +h. te the duty of the tenant to yield up 
possession to the lendlord at the expiration of the lease, 
and that that duty was not dependent unon a demand for 
possession or any proceeding to be taken, or done by the 
landlord. 

A demand for possession would be necessary as a 
condition precetdent to the right of recovery in forcible 
detainer, and it is necessary to make a demand for possession 
in cese of forfeiture where the landlord seeks to recover 
possession of the premises before the expiration of the 
lease. 

Under Section 2, Chapter 80, Lendlord and Tenant 
Act, it appears to us that there are two situations provided 


for in which the landlord may recover the double penalty 
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provided for therein. The first is, where the tenant shall wilfully 
hold over any lands aiter the expiration of the term or terns of the 


4 


lease. secenc, after demand made in writing for the possercionthereof. 

The purpose of said section 3, requiring a demand in write 
ing to be given a tenant, is to advise him thet the Londlord wents 
possession of his premises at the expiration of his leece, but the 
Statute coes not say that the demand must be made after the expira= 
tion of the term of the lease. This purpose is es well served py 
making the demand upon the tenant before the exoiration of the 
lease ss it would be after the exnirstion thereof. 

The instant case is not one of terminating s tenancy 
for a fixed period of years before its expiration, but is one 
where tne leases in question exnired by their own terms, and 
in wiich, as we have alreaiy seen, the appellant agreed to 
yield up possession, eto. Even though said section 2 does 
provide that a demand be wade in writing for the nogsession of 
the premises, still this is a provision which the arvellant 
could waive by contract and he did waive notice in the leases 
in question. These leases must be redd in connection with sec- 
tion 2 of the Landlord and Tenant Act and it has been held in 
McKinney vs Mulvey Mfc. Co., 157 Ill. Avp. 339; Strauce vs. 
Fornaciari 147 I1i. App. 18; end Kenyon vs Manley 125 Ill. 
App. 615, that where, by the terms of the lease, notice and. 
demand are waived the landlord may terminate the lease without 
notice to the tenant and that no notice of the landlord's in- 
tention to forfeit is essential to the maintenance of an ection 
in Forcible Entry and Deteiner. If a tenant can by the terms 
of his lease, waive notice and demand so as to vermit the 
landlord to forfeit his lease before the date of ts expir- 
ation, then it follows that where the leases in question 
terminated by their own express terms on September 29, 1927, 
and the tenant agreed to yield un the premises to the landlord 
Without further notice, then no demend for possession was 
necessary by the landlord. We heave examined the sauthoritics 


relied upon by the appellant in support of his contention 
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that a demand was necessary in a suit to recover double the 
rent where a tenant held over after the termination of the 
lease. 

Bells vs Anderson 38 Ill. App. 128, is relied upon 
by appellant. This case cites Chapman vs Wright 20 Ill. 

1290, as a basis for its holding, but the decision of the 

court in that case is not in hermony with the decision of the 
Supreme Court or later decisions of the Apvellate Court. In 
Bells vs Anderson, there is no statement of facts in the 
opinion, but the action wae anverently brought by the tehant 
against the lendlord to recover damages for beine ejected from 
the lendlord's premises, and the landlord filed 2 cross-sccount 
against the pleintiff to recover double the rent uncer the 
statute for the time plaintiff held over after the termination 
of the lease. We conclude thst 2 demand of nossession st the 
termination of the lease is not essential to a recovery of 
double rent under Section 2, ofChanter 80, of the statute. 

It is ergued by the sppellant that as this was an 
action in debt, the form of the verdict was not oropver. The 
record discloses that the jury was allowed to sien snd seal 
their verdict and to separate, and that at the time the verdict 
was returned into court, the jury hed been dischserged. It 
was impossible, therefore, to send the verdict back to the 
jury to have it reformed. Section 77, of the Practice Act 
provides, "It shall be sufficient for the jury to pronounce 
their verdict by their foreman in open court, without reducing 
the same to writing and the clerk shall enter the seme in 
form under direction of the court, * * * nor shall any verdict 
or judgment be set aside for irregulerity only, unless cause 
be shown for the same curing the sitting of the court st the 
term such judgment or verdict shall be given." It is quite 
apparent no question as to the form of the verdict was raised 
in the court below. The only reference to the verdict in the 
motion for a new trial is that "The verdict of the jury is 


contrary to the law and the evidence in the case." 
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It is quite clear frow the pleadings in this case 
as well as the testimony in the record, that this was a proceeding 
to recover rent, whether simple rent for use and occupancy, or 
double rent as a penalty for the occupancy of the store building 
of appellee by appellant. There was no interest claimed to be 
due either in the pleadings or in the testimony. The intention 
of the jury can be ascertained with certainty, even though they 
used the word "damage" instead of the technical word "debt". 

In the case of Rockford, Rock Island & St. L. Railroad 
Co., vs Steele, 69 Ill. 3535, which was an action of debt, and 
the judgment was for damages only, the court, at page 254 said, 
"T+ could make no difference to apvellats if the amount found 
by the jury was due by them to the appellee, whether it should 
assume the form of debt or damages. They owed the amount to 
Beaste appellee and ought to vay it. This judgment could be 
successfully pleaded in bar of another suit brought for the 
Same cause of action. At most, it was a mere irregularity and 
is cured by Sec. 56 of the Practice Act of 18723." On examination 
of the gataute statute it will be found that Sec. 56 of the 
Practice Act, at the time the ovinion was written in the last 
above cited case, is noW Sec. 77 of the Practice Act. We are 
of the oninion that the aprellant was not prejudiced, in any 
way, by resson of the form of the verdict ee ge the jury. 

A rehearing was granted in this cause. In his pe- 
tition for a rehearing, appellant argues at lengé# in regard 
to the $240.C0 check denosited by the anpellant in the First 
National Benk of De Kalb, and later credited to the account of 
appellee and then concludes "having specifically now directed 
the courts esttention to the narticular evidence in resard to 
this matter, we esk the court thet 2 rehearing be granted because 
of the error of the trial court in refusing to allow the 
appellant to make proof of such payment." 

The record discloses the fact that evidence on behalf 


of the avpellant, as well as, on behslf of spneliee as to the 
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payment of the $240.00 check, end the whole transaction was 
permitted to go to the jury. The entire matkef# of the payment 
of the check and the inference that micht be drawn there- 
from were before the jury. 

It was a question of fact as to whether the banker 
who received the check wes the agent of appellee. The jury, 
by their vercict, have found thet the banker was not his agent. 
From the record we conclude that the bank Gid not purport to 
receive said payment as the agent end with the knowleige of 
appellee and that such alleged vcayment did not extend the 
term of the lease for another year. The rule is, that the 
acceptance by the landlord of rent which accrues after the 
Breach of a condition contained in the lease or after the 
termination of the lease, must have been with full knowledge 
on the part of the landlord of the fact of the breach and of 
all of the circumstances thereof. Kew vs. Trainor, 50 Ill. 
App. 629; Affirmed in 150 I11. 159; Tober v. Collins, 130 Ill. 
App. 333. 

Acceptance of rent by an unautorized agent does 
not constitute a waiver of the landlord's richt to declere a 
forfeiture. Tober v. Collins, supra. Knowlecge to om agent 
is not knowledge to his principe! unless the knowledge was 
acquired by the agent while ecting in the scope of authority, 
and in reference to the metter over which his authority extends. 
Tober v. Collins, 130 Ill. Apn. 333-338, 

In view of what is disclosed by the evidence relative 
to the check for $240.00, and in view of the further fact that 
the jury has found the banker was not ‘the agent of appellee, 
there is nothing in the record to sustain the position of anvel~ 
lant by reason of his contention that the court refused to 
allow appellant to make proof of the alleged payment. 

Furthermore, avvellant in his original brief and 


argument did not raise the question that the court refused to 
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allow appellant to make proof of the silered nayment by the 
check for 240,00. 

Appellant then assumed the position thet the record 
showed the payment of $240.00 and that appellee hed accented 
the rent for the month of October and that the jury by their 
verdict had failed to give him eredit for one month's rent. 

Appellant has not pointed out any serious objection 
to the instructions given on the pert of apoellee, althouch 
it is suggested that come of them ignore some of the elements 
of his defence. The instructions given on the part of appellaec 
contains a fair statement of the law arisine ovt of the facts 
in the case. Appellant dees insist that the court erred in 
the refusing of two instructions offered by him. Each of the 
instructions has to Go with the alleged nayment of the rent 
for the month of October 1937. 


rn 


fhe question whether the Fent for the month of October 


1927, Was paid to appellse was a controverted question of fact, 
as was also the question whether depositing the rent in the 
bank in DeKalb, where it was placed to the credit of sppelles, 
constituted a paynent to apoellee himself. The first instruc- 
tion does not leave it to the jury to determine from the 
evidence whether the rent for October was paid nor does it 
embody ali the evidence in regard to the authority of the 
banker to collect the rent ag the agent of anrellee nor whether 
the rent was paid after the exviration of the lease or before, 
and the question of knowledge, nor the svestion of when appelles 
became aware of the payment to the bank, ané¢ then told the 
jury that as a matter of law the rent for the month of October 
could not form a basis in any recovery for the use and occuna- 
tion of said premises. 

This instruction invaded the nrovince cf the jury 
and essumed the existence of facts and was erroneous. The 


second instruction complained of by the anneliant in effeo 
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told the jury that the court believed that the evidence showed 
the appellant had paid to anpellee the amount of the rent for the 
month of O,tober 1927, as fixed in the lease offered in evi- 
dence. The instruction also assumed that apnellee hed not 
returned, or offered to return, the rent for said month, and 
that it hac been placed to the crecit of appellee in the benk 
Without leaving it to the jury to determine from the evidence 
whether these facts did exist. The instruction then concludes, 
as a matter of law, there could be no recovery for double rent 
or for the amount of rent for the month of October. Each of 
these instructions were peremotory in character ond aic not 
embody all the facts, and the second one, as well as the first, 
invated the province of the jury and was erroneous. 

After an exarination of the record, tovetter with the 
sugeestions of the resvective varties in the original briefs 
as well as in the petition for reheering and reoly thereto, 
we conclude no reversible error was committed by the trisl 
court in the trial of this cease. The judgement therefore, of 
the Circuit Court of De Kalb county will be affirmed. 


dsudeoment Affirmed. 
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STATE OF ILLINOIS, 
ss. 

SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the = 











of the said Appellate Court in the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 





said Appellate Court, at Ottawa, this —day of 





in the year of our Lord one thousand 


nine hundred and twenty- 








Clerk of the Appellate Court 
(67517—2M—1-27) 
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Begun and held at Ottawa, on Tuesday, the Fifth day of ihe a 
the year of our Lord one thousand nine hundred and thirty-one, 
within and for the Second District of the State of Illinois: 

Present--The Hon. THOMAS M. JETT, Presiding Justice. 

Hon. NORMAN L. JONES, Justice. 

Hon. FRED G. WOLFE, Justice. 
JUSTUS L. JOHNSON, Clerk. 6 
HE. J. WELTER, Sheriff. | 
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8252 Agenda 10. 
Hall Motor Company, 
Appellee, 
Appeal from the Circuit Court 
Vs. 
of Winnebago County. 
T. 3B. Luhman, 


Appellant, 


Jett, P. J. 

This is an appeal by T. B. Luhman, appellat, to 
reverse a judgment entered against him in favor of Hall Motor 
Company, appellee, based on a note executed by appellant as maker 
and payable to one Emil Kuns and endorsed to appellee in the sum 
of $450.00, bearing date August 2, 1928, and due one year after 
date with interest at the rate of 6%, The case was tried before 
a jury which found for appellee and assessed its damages at the 
sum of $90.00, for which judgment was entered together with costs 
of suit. 

A number of reasons are assigned for a reversal of the 
judgment. 

Appellee filed its declaration declaring on the note in 
question to which was attached an affidavit of George D. Hall, 
president of appellee company in which he stated that he was acquaint- 
ed with the handwriting of the appellant and that the signature "T. 
B. Luhman", as maker of said note was the genuine signature of said 
Luhman and that there was due appellee from the appellant, after 
allowing all off sets and counter claims, the sum of 481.00. 

To the declaration the appellant pleaded the con- 
sideration had failed, and a plea denying jae endorsement by the 
payee of the note. Subsequently appellant obtained leave to file 
an affidavit of meritorious defense which he afterwards amended. 

It appears that the case was tried on the declaration and on the 
two pleas filed by the appellant. Certain evidence was offered 


in support of the affidavit of meritorious defense which was stricken 
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out and this is urged by the appellant for a reversal of the judgment. 

The record discloses that a man by the name of Emil Kuns 
owned an old car and went to appellant, a dealer in Nash cars, and 
discussed the purchase of a new advance Nash Six; that Kuns got 
into trouble in the State of Wisconsin and was sent to jail. It 
further appears that the appellant had possession of the old car 
which was owed by Kuns and that he sold the same for (450.00. Kuns 
was in no position to then buy a new car and appellant gave him a 
note for $450.00. It is the contention of the appellant that Kuns 
agreed not to transfer the note but to hold it and was to apply it 
upon the purchase of a new car. Kuns was indebted to a man by the 
name of Woll and endorsed the note to him. Woll was desirous of 
buying a used car from appellee company and to that end he decided 
to have the note applied in payment of the used car, The note was 
shown to Hall, the president of said appellee company, who called 
the plage of business of appellant Luhman and inquired if Luhman 
had given the note to Kuns. G. E. Jeanmairet, associated with the 
appellant in business answered the phone and appellant insists he 
told Hall that the note was not to be assigned and that it was 
ultimately to be used in the purchase of an advanced Nash Six from 
appellant. Hall, for his company, sold a used car to Woll, accepted 
the note and paid Woll $150.00 in cash. 

It is urged by the appellent for a reversal of the judgmen 
that the court erred in striking out the testimony of the witness 
Jeanmairet concerning an alleged conversation over the telephone 
with Hall, president of appellee company, before the latter purchased 
the note in question in which conversation it is charged Jeanmairet 
told someone, supposed to be Hall, that the note was payable only as 
a part of the purchase price on a Nash car. This testimony which was 
all stricken out is the only evidence in the record showing, or tend- 
ing to show, mugmimgmimmmingm, any knowledge by appellee that the note 


was subject to any conditions as to the manner of payment. 
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The record discloses among other things that the witness 
Jeanmairet testified as follows: 
Q. (By Mr. Thomas, for appellant) On or about December 8th, 
I will ask you to state whether or not you had a conversation 
with Mr. Hall? 
Ae Somebody called up and said they were Mr. Hall. I didn’t know 
Mr. Hell's voice, and asked whether such a note existed. 
Mr. Reno: I object to that if he does not know Mr. 
Hall's voice he should not testify to 
any conversation. 
The Court: It would have to be fixed who it was. 
Qe Did you later determine that it was Mr. Hall? 
As No, I did not. 

The record discloses that the witness was permitted to 
go ahead and detail the conversation after which the court, on motion, 
struck out all of the witness’ testimony. In view of what is dis- 
closed by the record we are not prepared to say that the court erred 
in its ruling in this respect. 

It is said by appellant that he understands the law to 
be that an appropriate plea must be filed with an affidavit of merit- 
Wtious defense and in that event the facts as set forth in the 
affidavit must be introduced in the trial and authority is cited 
in support of his contention. Appellee insists that no such 
plea was filed to allow appellant to present the defense he claims 
by reason of his affidavit of meritorious defense. The trial court, 
we think, was corréct in its holding that there were only two pleas 
on file and they were that the consideration had failed and the payee | 
had endorsed the note as averred,. 

It is next insisted that the court erred in holding that 
there was no evidence to support the plea of a failure of consider- 
ation. In view of the ruling out of the testimony of the witness 


who claimed to have had a conversation over the phone there was no 
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evidence left in the record that tended to show a failure of con- 
sideration. 

The contention of appellant that Kuns was to hold the 
note and apply it on a new car is very much weakened in view of 
the facts as disclosed by the record. The record shows that pre- 
vious to the telephone conversation relied upon by appellant, Kuns 
went to appellant's place of business and endeavored to buy a used 
car. He then stated he could not buy a new Advance Nash Six. No 
effort was made by appellant to take up or cancel the note or in any 
way to make a settlement for the car which he had sold and for which 
he had given the note in question. 

The case was fairly submitted to the jury and the question 
of fact were decided in favor of the appellee and there appears to 
be no substantial error in the record. Appellant's conduct after 
Kuns had informed him he = not in a condition to buy a new car 
refutes the claim of any such agreement as is claimed by him now 
that the note was not to be assigned, Substantial justice has been 
done. 

The judgment of the Circuit Court of Winnebago County 
is affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, 
ss. 
SECOND DISTRICT 


I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the 








of the said Appellate Court in the above entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand 





nine hundred and twenty- 








Clerk of the Appellate Court 
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Begun and held at Ottawa, on Tuesday, the Fifth day of May, 
the year of our Lord one thousand nine hundred and thirty-one, 
within and for the Second District of the State of Illinois: 

Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. FRED G. WOLFE, Justice. 
JUSTUS L. JOHNSON, Clerk. OGOT A ep 
B. J. WELTER, Sheriff. eS 
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General No. 8323 Agenda 19 
HERBERT H. DAVIS ©0O., INC., 
a Corvoration, 
| Appellant Appeal from the Circuit 
=—Te= Court of Lake County. 
RICHARD MACEK, et al., 
Appellees 


Jett, P. J. 


Herbert H. Davis Company, Incorporated, appellant, 
filed its bill in the Circuit Court of Lake County vraying for 
a Mechanic's Lien on certain premises owned by Richard Meacek 
and Mary Macek, appellees doing business under the name of 
the Antioch Palane, growing out of a contract entered into 
between avnpellees and appellant for the installation of a 
National Fen Furnace Ran System of heating and ventilation, 
at a contract pvrice of $7000.00. 

The bill alleges that the work of installing the system 
of heating and ventilation was completed on December 14, 1927; 
that appellees, Richard and Mary Macek, were entitled to a cre- 
dit of $2200.00, reducing its claim to $4800.00, with interest; 
that on January 27, 1928, being within four months after the 
last work was completed, it filed with the Clerk of the Circuit 
Court of Lake County, a claim for lien for the sum of $4800.00. 

It is further alleged in said bill for lien, that the 
premises on which the plant was installed was subject to a first 
trust deed given by the appellees, Richard and Mary Macek, to 
S. Boyer Nelson, to secure a note in the sum of $20,000.00, 
and a second trust deed given by said appellees securing notes 
aggregating $15,000.00; thet the First National Bank of Antioch 
and one F. L. Siverston, each recovered judgments against anpnellees, 
Richard Macek and Mary Macek, his wife. The judgment of the First 
National Bank of Antioch being for $2778.20, and the judgment of 
Siverston being for $8200.76; that the last mentioned judgment 
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of Siverston was assigned to C. K. Anderson; that the First Nation- 
al Bank of Antioch, C. K. Anderson and &. Boyer Nelson, trustee 

in said deed, filed answers to said bill in which they denied any 
claim for lien was filed by appellant in the office of the Clerk 

of the Circuit Court of Lake County on January 27, 1928, and denied 
that appellant was entitled to a lien on said premises, 

The record discloses that appellees, Richard Macek and 
Mary Macek, filed answers admitting the owmmership of the premises; 
admitted the installation of said furnace, etc., and demanded strict 
proof as to the filing of lien and amount due, 

On the hearing, the Master in Chancery, in his report, 
and the court in its decree, found that the appellant was entitled 
to a lien on said premises for the amount of its claim, but sapject 
to the lien of each of said trust deeds; namely, the trust deed 
given to secure the note in the sum of $20,000.00, and the second 
trust deed given, securing notes aggregating $15,000.00, but su- 
perior to the lien of the First National Bank of Antioch and to 
the lien of F. L. Siverston, assigned to G. KE, Anderson, andthat 
a sale of said premises should be had to satisfy said lien, sub- 
ject to the lien of said trust deeds. 

To review mead decree, this appeal is by the appellant 
prosecuted. 

The principal question involved, arising on this record, 
is as to whether Herbert H. Davis, Company, Inc., appellant, made 
sufficient proof that it had filed a claim for its Mechanic's Lien 
in the office of the Clerk of the Circuit Court of Lake County 
within four months after the completion of the installation of 
the plant and the doing of the work as alleged in its bill filed 
herein. 

The record discloses that appellant offered in evidence 
a purported claim for Mechanic's Lien; made proof that the sig- 
natures thereto were the signatures of the officers of appellant 
company, which said instrument bore a file mark which purported 
to be the file mark of the Circuit Clerk of Lake County under the 
date of January 27, 1928, This exhibit, being the purported claim 
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for lien, was objected to on the ground that there was no proper 
foundation laid for its introduction in evidence, nor had any offer 
been made on behalf of complainant in offering the exhibit in 
evidence with the file mark of the Circuit Clerk, nor is there any 
showing that the claim of lien had been properly indexed and re- 
corded by the clerk of the circuit court as provided by the statute, 
and no showing that it was a claim filed in the Circuit Court or 
a true certified copy thereof. 

Richard Macek and Mary Macek, appellees, join in the 
objection, The Master allowed the claim to be admitted and become 
a part of the record subject to the objection interposed thereto. 

It is contended by the appellant that sufficient proof 
was made of the filing of its claim for Mechanic's Lien with the 
Circuit Clerk. 

Appellees insist, that where a certified copy of such 
claim as proof of the same, or that if the original, or if it is 
intended to make proof by the original document,testimony must 
be offered by the clerk of the court, who would be the proper 
custodian thereéfi, that it was one of the files in his office, 
and that it was filed at the time it was purported to be, or 
within four months of the completion of the work for which a lien 
was claimed, An examination of the abstract filed in this cause 
shows the manner in which the proof was attempted to be made of 
the statement of claim for lien; no offer to show that the exhibit, 
being the statement of claim for lien, is a record of any court, 
or a part of any record; no proof of a certified copy of the 
Claim for lien or of the record of the clerk of the circuit 
court was made; no proof of any identification by the custodian 
of the same, the clerk, or by any of his deputies, or by any 
employee of his office. On the contrary, what proof was offered, 
none of which is with respect to the identification of the record, 
was offered by an employee of the complainant and by a statement 
of counsel for the appellant, which said counsel does not appear 
either from the abstract of record nor from the record itself 
to have, sworn and examined as a witness. 


After an examination of the record, we are of the opinion 
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that the contention of appellees in this cause is well taken; that 
unless proof was made of the filing of said claim in the manner 
specified by statute to-wit:- by a certified copy thereof, or that 
if proof is shown to be made by the original document, it must be 
shown by the officer having the custody thereof, that the same was 
filed within four months, and that the document so offered, was in 
fact, one of the files of his office, and not having made the proof 
in the manner provided by statute and not having made the proof by 
the officer who would properly have custody of the claim for lien, 
we hold that the appellant is not entitled to any priority over the 
trust deeds in question even as to the amount that the property had been 
increased in value by reason of said work and improvement. 

It is also the contention of the appellant that the decree 
of the court should have ordered a sale of the premises in ques- 
tion in fee and should not have ordered a distribution of the pro- 
ceeds of the sale before the court had ascertained whether or not 
such proceeds would be sufficient to pay the liens of both, complainant 
and defendant, C. K. Anderson. The Chancellor found, and the decree 
provides that the lien of the complainant (appellant) is subordinate 
to the liens of the two trust deeds of encumbrance of appellee, 

C. K. Anderson. The sale provided for in the decree is not for the 
purpose of securing the amount due upon the trust deeds but for 

the amount due to the appellant, the lien complainant, by virtue of 
its lien against the omer of the premises involved. 

The purchaser, under the decree rendered in this case, would 
buy the land subject to the lien of the trust deeds of the appellee, 
C. K. Anderson. The rights of the appellant are in no way prejudiced 
by the provision of the decree protiding for sale of the premises or 
so much thereof as are necessary to satisfy its lien which decree 
provides for the sale of the premises in fee or so much thereof as 
are necessary to satisfy the decree subject only to the liens of the 
trust deeds of encumbrance of appellee, C. K. Anderson. 

We cannot agree with the contention of the appellant, as 


the record fails to disclose thst the holders of said trust deeds were 
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seeking a foreclosure of their liens and inasmuch as appellant was 

not entitled to a priority as to a lien, it is in no position to insis<. 
that the sale of said property should be made in fee but was only 
entitled to have its lien satisfied in the foreclosure thereof, 

subject to said trust deeds. iie hold therefore, that the decree 

of the Circuit Court of Lake County should be affirmed, which is 


accordingly done. 


Decree affirmed. 







t 


outta, ad "a! ae nod wee mh aoe 
jtemt o¢ ‘eiviak es at. ef ti ,meil s. a aise ; 
no “ee rio Bkosa to ree s. to “bi é 

J aew ud ‘cot at eben od bwin eouee conn ay 

een ate m the hye oe iD Pie Be serie 


| Hosted euraotoero ond mt boltetise fe. eth z) Me 
=r Vimscrmhen  f why bee a vi 6558 oH OF Hire igh 
“eetoeb ea teddd set oloteds BLod ol 2be@b pi « ? Sise — 
“ar soba ‘bomsiite od or ie Yea aS falas ks oak pte ee 
bi a Fiprap aod ode tame i 
LOFz ci 


ai Dyretto oe dnome ch i Sent” bite alld rom evot i 
Teetg act ahem goivadt ton dae ,eoitto aia to wa TFY lla a im 


vq teow aff ah eit Satwed ton Baa OF itd a Vo Bepet Pers ‘ia teriram any at tat eat 
isi -% bawtittes eetoed A 
ell ret wmtets ef? 19 Yholeads eved vfrooer¢ BIbOWw odW ten Peto: oie 










+ ah AP 


€80 THO Yicoitg Yas ot Hath ivne fon at twalteqgs ert" eked + Btoll aw © 





Pot ee howe MOM eedp al ebbeb taut 


Hremeverqis his wehw Broo Ys voveet va sitter He \ibauierg ors 


oo 


i Bi 
eetars mit Faas foes roog = at to tole? noe ron ect oats ai 7 Pa vt Lar 


@ 


toe 
wom 32° ewd'teete ‘owt tO eller’ B hoYebro: éven bivvite“ wikis edt to i" i 
me wif ys had serbeee ty a bea bae Bed perth inving fie sof oF wn 
fon vo Weeheey Dabrar leone bee Mbos ans ate sat Sita one a abesd | 
atetqguon \iot YS exh t aad vibe cy Sieh re od Biidw Shee dog are 


; 
ae 


-f yen q . ea paar wl O° ie un “aes Seer a a) 4 4 3 Lay . eas , el ae as ; 
HEVAES wan? gee eee Yor Rome Sel IS seo aA & (Sesbnetteb hide“ 


ma ny Ms 


9 


stnalivcese: wt (Peel te ss? Puehalwees ed Fo "ne fT ory Fay ‘eeb vote” . 
. a - elitr. 4 oR ie : Facies ae ha Shr My ar ae a ep 

Wak sevak Fo Oak oes Te dhaee tated “owy “env rd anekl’ ome 
; en ene 
P ey - 4 fi ga all a, galled Ae AC Ma ga I Si a sie apt Pig a ae 
wd? tei Con eF eaxscal oa¥ al ae? Selivesa’ eter ent -Hoa Tabak SP ey iW 


set fud abeat tay? edt adgy eih vnvorie ort + “natuised "To Seogtig? ‘ 


er” | as 3h 2 Wah ete BN mee et ry ee ee ee 
%¢ eudrty yd brea sisi Koll Gd? "= wisellegge sit ‘or a Lt Le 









Jvow ,gene aga? oF bo tehust ‘serseb’ elt “nae preemie ie serif 


ou mm 


poe Liegqn oft “ta apteb Fudvs wilt Bo “aeils ont 6F tos at diva! Peat “eae 
enthuterq yee ost ak Bre fielleqgs ent V6 atigks ent ® ihoatte bait 
so aonliaeta et to stad to? antbiwecd Sotbeb ont et) nétd tworg edd 

eet5ebh Aiide nell etl wre dow ‘ot Yxaeieson ets aa" s66doy toe ge 


one “ts “a teaX 088 oxwobin 


— BS Tostedt dow Gets est af aseimoei¢ 
ead to wast! ad? o¢ vite 


, Bos at ily OH LL lay 
MOSTSDER <A ad 





Ce er ee er oe ee cyl | , Aree 28 oe af © i. ae 


STATE OF ILLINOIS, 
ss. 

SECOND DISTRICT I, JUSTUS IL. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State ef Illinois, and the keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the = 








of the said Appellate Court in the above entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this -day of 








in the year of our Lord one thousand 





nine hundred and twenty- 





Clerk of the Appellate Court 
(67517 —2M—1-27) 
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Begun and held at Ottawa, on fitesday, e Fifth day of May, in 


the year of our fnine hundred and thirty-one, 


rd one ‘théusan 
within and for she pocondanter et of the State of Illinois: 
Present--The Hor THOMAS M. JETTS Presiding Justice. 

Hon. NORMAN L. JONES, Justice. 

Hon. FRED G. WOLFE, Justice. 

JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. i'S kt Lethe OVD 








BE IT REMEMBERED, that afterwards, to-wit: On 
the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Floyd Sullivan, a minor by 
Roy Suilivan, his father and 
guardian, 
Appellee Appeal from the Circuit Court 
-V5- of Rock Island County. 
Brady-Waxenberg Company, 
a Corporation, 


Appellant 


Jett, Pe Je 


Appellee, Floyd Sullivan a minor, by Roy Sullivan his 
father end guardian, instituted in the Circuit Court of Rock Is- 
land County this suit against Brady-Waxenberg Company, a Corpor- 
ation, appellant, to recover damages for injuries sustained by him on 
September 12, 1929, by reason of being struck by a motor truck of 
the appellant company in the city of Rock Island. 

A trial by jury was had resulting in a finding in favor 
of appellee in the sum of $8000.00. 

Motions for a new trial and in arrest of judgment were 
overruled and judgment was rendered upon the verdict of the jury 
for the sum of $3000.00, and this appeal followed. 

The declaration consists of two counts, each averring that 
through the negligence and improper conduct of appellant's servant 
its motor car ran into and against the plaintiff and greatly in-~ 
jured him. 

For convenience, appellee will ve referred to as plaintiff 
and appellant as defendant. 

The assignments of error by the defendant are, (1) that 
the Court erred in refusing to grant defendant's motion to withdraw a 
juror because of prejudicial testimony, (2) that the court erred in 
refusing to give instructions tendered by the defendant, (3) that the 


damages awarded are excessive. We will treat these assignments of 
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error in the order in which they appear. 

The record contains an affidavit by one of the attorneys 
for the defendant company setting forth that two of the prospective 
jurors, during the examination on their voir dére, were asked the 
following questions: "Do you own an automobile?" "Do you carry 
automobile insurance?" "\Wiith what company?" "Do you know Mr. Tarpey?" 
It eppears that Mr. Tarpey was one of the attorneys representing 
the Gefendant and associated with the attorney that filed the affi- 
davit. The affidavit was filed in support of a motion by the 
defendant to withdraw a juror and declare a mistrial because of 
prejudicial testimony. The questions asked above are pointed out 
as the prejudicial testimony relied upon by the defendant in 
support of its motion to withdraw a juror and declare a mistrial 
of the cause. 

In the affidavit it was also stated that after 8:00 o'clock 
P. Me on said day, that is, October 16; 1930, the court was adjourned 
and the jury released for the day; that the trial of saidc ause 
was still in progress, one witness for the plaintiff having been 
partially examined; that the Rock Island Argus is the only day 
newspaper published in the city of Rock Island where the court 
house is situtited; that said newspaper is a newspaper of general 
circulation, having a daily circulation of about 14,000; that 
several of said jurors reside in Rock Island and others resided 
in Rural Route districts beyond said city; that said Rock Island 
Argas is widely read by inhabitants of the said city and of said 
Rural Route districts; that in the edition of said Rock Island 
Argus of said evening of October 16, 1930, appeared the following 
news item pertaining to the trial of said cause; namely, 

"Seeks $15,000 as Damages in Case on Trial 
Jurors are Chosen in Suit Resulting From Accident 
in Which Truck Struck Men, 
Trial of the $15,000 damage claim of Floyd Sullivan, 507 
Eleventh Street, Rock Island, against Brady-Waxenburg, Inc., 


for injuries in a traffic accident, began this morning in 
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the Rock Island county circuit court before Judge ©. J. Searle. 
The selection of a jury was completed at the morning session 
and taking of evidence began this afternoon. 

The plaintiff, who sues by his father, Roy Sullivan, 
as next friend, was one of four hurt Sept. 12, 1929, when 
a delivery truck skidded on the slippery pavement, into a 
group of men waiting fora street car, and Sullivan was 


crushed against 4 tree. His shoulder was hurt and his 


Ed 


arm broken in three pla » The accident oecurred at 
Seventh Avenue, near Forty~fourth street. 

Edward L, Eagle of Sweeny & Eagle is appearing as 
attorney for the plaintiff, and the defense is represented 
by Franklin P,. Searle of Connelly, Weld, Walker and Searle, 
and L. M. Tarpey of Chicago. 

Objections arose in the examination of the jurors, 
when reference to the liability insurance invelved in the 
case was made by attorneys, and the court sustained objec- 
tions that raised the point that nothing indicating that 
the suit is being actually defended by an insurance con- 
peny was proper in connection with the trial.” 

The record further disclosss that when the guestion was put to 
the jurors, "Have you ever carried insurance on an automobile?" objec- 
tion was made, and the seme was very promptly sustained by the court. 

It will be seen that the grounds for the motion as set up 
in said affidavit were that certain questions were put to the jurors 
in substance as above set forth, and that a newspaper article had 
appeared in one of the local newspapers pertaining to said cause 
in which newspaper article a reference was made to gbjections which 
arose in the examination of jurors relative to liability insurance, and 
it appears in the article that the court sustained the objections raised 
by the defendant. The affidavit fails to state that any of the jurors 
read said article or knew anything about it. 

It appears that no motion was made to withdraw a juror and to 
declare e mistrial at the time of the examination of the jury, but 


that it was done on the succeeding day after the trial had been entered 
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upon and the examination of witmesses begun. 

It is urged that the questions, in the order in which they 
were asked anc the reference to Mir. Tarpey, were as effective to in= 
form the jury of defendant's insurance as a direct statement that the 
defendant carried liability insurance would have been, especially when 
considered in connection with the statement in the newspaper article 
relating to "liability insurance involved in the case." There is 
nothing in the record to indicate that the jury or any member thereof 
saw or read the newspeper article. Waiving the query whether the questions 
complained of were asked in gocd faith to determine the right to exer- 
cise a pgwremptory challange, and waiving elso the question whether 
happenings in the presence of the court can properly be put in the 
record by an affidavit, we will consider the contention of the defendant. 

We have examined tie various cases relied upon by the defendant 
relative to the questions raised by reason of the matters and things 
set forth in the affidavit heretofore mentioned. ie have no fault to 
find with the conclusion in the respective cases relied upon and to 
which our atvention is cailed by the Gefendant. From the authorities 
cited by the defendant, we deduce the rule that any irrelevant evidence 
admitted or misepnduct of an attorney in trying to get irrelevant facts 
before a jury, the effect of which, in either case, is or may be, the 
cause of a jury to require less competent evidence in a damage case to 
establish either the liability or fix the amount of damages than it 
would otherwise require, may constitute reversible error, but we are 
of the opinion the rule cannot be successfully invoked in this case 
for two reasons, first, the question of liability coulé not have been 
effected by what took place because the record discloses that the 
liability was admitted by the defendant, In the second place, the amount 
of the verdict shows that the jury were not influenced or in any wise 
prejudiced by reason of the things complained of by the defendant. 

The evidence discloses that the injuries of the plaintiff 
were quite serious. He had abrasions about the face and head, and 
& compound fracture of the left humerus, a fracture of the shoulder 
blade, a lacerated wound in the ieft thigh, abrasions about the left 


knee joint, abrasions and deep contusions of the leftnforearm, wrist 
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and hand, and was in a condition of great shock and remained in a 
dazed condition for a number of days; he was confined to his bed 
for six weeks and remained in the hospital five weeks longer for 
treatment; he was not able to return to work until four months and 
two weeks after he was injured; he was making $4.00 a dey and worked 
six days a week at the time of the injury; his doctor bill amounted 
to $405.00, his hospital bill $362.50; that massage treatments to 
his hand and arm were had at the cost of $94.00; the injuries were 
painful with permanent results; the cost of treatment and loss of 
earnings amounted to about one-half the amount of the verdict. 

It is not at all likely that a new trial with no error would 
result in a smaller verdict. A case will not be reversed on the ground 
of excessive damages unless they are so excessive as to indicate that 
the verdict must have been the result of prejudice or passion, and this 
is true even where evidence gets to the jury thet might excite passion 
or prejudice. In other words, the verdict itself must, by its very 
excessiveness indicate to the court that the improper evidence in the 
record, or something outside the record, so aroused the passion or 
prejudice of thejury that the damages assessed are not within the 
range of the competent evidence before then. We see nothing in this 
verdict to indicate anything of that sort and we hold the verdict 
is not excessive, 

The remaining assignment of error to be considered is that 
the court erred in refusing two of the instructions offered by the 
Gefendant. These instructions were intended as a guide to the jyry 
in fixing the damages and the principles set out is covered substan- 
tially in other instructions which tells the jury it was their duty 
to assess the damages occasioned by the negligence of the defendant. 

The record discloses that the defendant offered seventeen 
instructions, eleven of which were given. of the eleven instructions 
given for the defenge, three of them were as to the measures of damages, 
and of what elements could be included therein. Since the liability 
was admitted the remaining question was, to what extent the plaintiff 
hed been injured. On that question the jury were fully instructed. 


We have made a thorough examination of the instructions and 
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in the giving or refusing of instructions. 


We conclude therefore, that substantial justice has been done 
and the judgment of the Circuit Court of Rock Island County will be 


affirmed. 


Jucgment affirmed. 
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STATE OF ILLINOIS, 
ss. 
SECOND DISTRICT I, JUSTUS LL. JOHNSON, Clerk of the Appellate Court, in 


and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 





do hereby certify that the foregoing is a true copy of the 





of the said Appellate Court in the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 





said Appellate Court, at Ottawa, this day of 


in the year of our Lord one thousand 





nine hundred and twenty- 
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Begun and held at ott gen, on MdesdayytHeRi rth day o 
Ge year of our Bord one thousand nine hundred and thirty-one, 
within and for ae second District of the State of Illinois: 

Present--The Hon. THOMAS M. JETT, Presiding Justice. 

Hon. NORMAN L. JONES, Justice. 

Hon. FRED G. WOLFE, Justice. ©) ¢* ©) ~ 
JUSTUS L. JOHNSON, Clerk. | —— —_ . 
EH. Js WELTER, Sheriff. 
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General No. 8279 Agenda No. 27 
In the Appellate Court 
of Illinois 
Second District 


October Term, A. D. 1930. 


A. A. Phelps, 

appellee, 

Appeal from Circuit Court of 
a Ogle County. 

Geo. D. Whitcomb Company, 
@ corporation, 

appellant, 
Opinion Per Curiam:- 

An action on the case was instituted by appellee against 
appellant in the circuit court of Ogle county to recover the amount 
claimed to be owing to appellee for unpaid salary as vice-president 
of said corporation. The declaration consisted of one special 
count and the common counts, supported by affidavit. To said 
declaration appellant filed a plea of the general issue with affi- 
davit of merits. A jury was waived and a trial was had, resulting 
in a finding and judgment in favor of appellee for $2483.35 and 
costs. To reverse said judg ent, this appeal is prosecuted. 

No complaint is made as to the rulings of the court on 
the evidence, the sole question for our determination being as to 
whether said finding and judgment is against themanifest weight 
of the evidence. | 

Appellee was the owner of 35 shares of the preferred 
stock and 97 shares of the common stock of appellant corporation. 
Uncer agreement with appellant company, appellee was to redeive a 
salary of $100 per month. In December 1928 appellee held three notes 
of appellant company for $1,000 each, one dated December 27, 1926, 
due in two years, one of same date due in thrée years, and one dated 
December 27, 1927, due in three years, all bearing interest at the 


rate of seven per cent per annum, in payment of back salary. The 
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evidence also discloses that there was something over 24 months of 
unpaid salary owing to appellee in December 1928. 

Appellee testified that on December 13, 1928, Carl Heim, 
a vice president and general manager of appellant, called on appellee 
and made him an offer of #314,000 for his preferred and common stock 
and for the three notes of 1,000 each; that he placed with the 
Rochelle Trust and Savings Bank a draft for 14,000 together with 
his common and preferred stock and said notes; that thereafter said 
draft was paid and said stock and notes were taken up; that he had 
not been paid any salary since the giving of said notes, and that 
in March 1929 there was some 32,600 of back salary owing to him. 
That amount, however, included a time subseyguent to his sale of his 
stock and his ceasing to be a director and officer of said corporation. 
Appellee further testified in the sale of said stock, etc., nothing 
was said with reference to his unpaid salary, and that this was not 
included in said transaction. The record discloses that after 
appellee had deposited his stock and notes, he withdrew the draft 
for $14,000 and substituted a draft for (15,110. His explanation with 
reference to why he did this tends to show that he was claiming that he 
had 125 shares of common shiek, and that the trade was based on his 
having 97 shares, and that he should be paid an additional amount by 
reason of his having more stock than was originally contemplated. 
However, he found that he only had 97 shares of common stock and 
again made a draft for 14,000, which was paid as above set forth. 

On the other hand, Heim testified that when he called on 
appellee, he made a pencil statement of the amount of preferred and 
common stock owned by appellee, the dividends that appellee was 
entitled to on his preferred stock, the interest on the three notes 
held by appellee, and that these figured some ‘37970, and that he 
said to appellee "You have not been paid your back salary, and we 
will allow you $6,000 for your common stock and back salary and all 
claims which you have against the company"; that these figures were 
Made in appellee's presence. The original statement referred to was 


certified to this court and is as follows: 
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"A, A. Phelps 


"35 shares Preferred stock 3500.00 

"Accrued Dividends 1260.00 

"3S Deferred Notes 5000.00 

"Accrued Interest 210.00 

7970.00 

"Common stock and salary , £050.00 
$14000.00." 


E. T. Burscheid, cashter of said bank, testified that, 
in a conversation with appellee on January 7, 1929, appellee said 
to him: ‘Has Carl Heim said anything to you with reference to act- 
ing as trustee or escrow agent or third party in cleaning up the 
Whitcomb Company matters?" That he said, "Yes, I have consented to 
act." That appellee then said to him: "I have talked with Mr. 
Heim and agreed to settle all my differences and claims against the 
Whitcomb Company and I want to leave a draft here." He further 
testified that appellee drew a draft for (14,000 on appellant com- 
pany and deposited it with him, together with the preferred stock 
and notes above mentioned. This witness also testified that appellee 
withdrew the $14,000 draft and substituted a draft for $15,110, 
which was later withdrawn and a third draft for 314,000 was deposited, 
This witness further testified that when he delivered to appellee 
the check or draft in payment of the 314,000, appellee stated: "Ed, 
I am very glad to get all my differences and claims against the 
Whitéomb Company settled, and I thank you very much." 

In rebuttal, appellee denied having made said statement. 
As a part of his case in chief, appellee offered in evidence two 
letters written by appellant company to him, which letters are as 
follows: 

"Rochelle, I1ll., December 14, 1928 
"My dear Mr. Phelps: 

"Confirming our arrangement entered into verbally, yes- 
terday, wish to advise that if you will deposit the three $1000.00 
notes of the Geo. D. Whitcomb Company, the thirty-five shares of 
preferred stock and the common stock which you hold, with the 


Rochelle Trust & Savings Bank, with « draft drawn on Mr. Whitcomb 
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and myself, for (14,000.00, payable January 5th, we will arrange to 
retire the same on that date, it being also understood that our 
plans contemplate a recapitalization and provision of sufficient 
funds so that we will pay up all bank loans carrying your guarantee, 
as these loans mature, and will relieve you of any further endorse- 
ments on any further Geo. D. Whitcomb Company loans or borrowings. 

"T understand also, that you control Mrs. Josephine 
Hurd's stock and if you will also have this stock which consists of 
ten shares of preferred stock and eight shares of common stock 
deposited, we will arrange to pick up these additional shares belong- 
ing to your relative, for an additional sum of .j1900.00. 

"Will you kindly keep this arrangement in confidence 
until such time as we have all of our plans consummated, in order 
that we can complete them in all of the details without interference 
from any outsiders. Mr. Berscheid of the Rochelle Trust, knows 
something of the proposed plan and you can deposit the collateral 
with him without fear of any of the details getting around. 

"We are in hopes of getting everything knitted together 
by the Christmas holidays 
"Yours very truly, 
"Geo. D. Whitcomb Company 
"Carl Heim, Vice President." 
"Rocelle, Ill. January 16, 1929, 
"My dear Mr. Phelps: 
"With reference to our deal for the purchase of your 
preferred stock, common stock, and deferred notes of the Geo. D. 
Whitcomb Co., our purchase price of this was $14,000 for your own 
holdings and $2,020.00 for those of Mrs. Hurd. 
"I understand that you have all of the certificates de- 
posited with Mr. Berscheid at the Rochelle Trust & Savings Bank 
but that while your draft up until today was in the amount of 
$14,000.00, you have changed it to $15,100.00. 
"Our deal was on the basis of (14,000 and this is the 
amount that we are willing to pay, and is all that we have arranged 
for. We cannot at this time, alter the amount. 


"Yours very truly, 
"Carl Heim" 
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The testimony on behalf of appellee and of appellant as 
to what transpired at the time of the sale of said stock, etc., is 
diametrically opposed. The testimony of Burscheid tends to corrobor- 
ate Heim that there was a settlement of all claims which appellee 
held against appellant company, though the matter of salary was not 
mentioned specifically. On the other hand, the two letters tend 
strongly to corroborate appellee, to the effect that the transaction 
did not purport to cover said back salary. 

There is no controversy but that the amount found by the 
court was correct, provided appellee's salary was not taken into 
consideration in said settlement. No propositions of law were sub- 
mitted by either party, and there being no error assigned on the 
rulings of the court on the evidence, the sole and only question for 

our determination is as to whether the finding and judgment of the 
court is against the manifest weight of the evidence. 

Counsel for appellant contends that, in view of the 
corroboration of Heim by Burscheid, and the pencil memorandum which 
Heim testified he made in the presence of appellee, the evidence 
on behalf of appellant is sufficient to warrant the court in reversing 
said finding and judgment 

In answer thereto, appellee insists that the letter dated 
December 14, 1928, purports to cover the entire contract between 
appellee and appellant, and is not to be explained or varied by 
oral testimony. This point is not well taken, as it is not contended 
by either of said parties that any contract was entered into an 
writing between them or that such was contemplated. However, so far 
as appellant is concerned, it is not in a favorable position to 
insist that said letter does not cover said entire transaction. It 
purports so to do, and to have been written for that express purpose, 
and it was admitted in evidence ithout objection. 

Great stress is laid by counsel for appellant on the 
pencil memorandum, Defendant's Exhibit 1. Appellee testified "that 
Heim did not show him any figures or get out any paper and that he 
did not show him Defendant's Exhibit 1, nor had he ever seen it prior 


to the trial. That his salary for the last two years was not mentioned, 
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nor did Heim produce any figures showing how the 314,000 offer was 
arrived at." Heim testified that he "took out a piece of paper and I 
figured out, computed the value of his 35 shares of preferred at 100 
cents on the dollar and figured interest on the preferred stock, and I 
said, ‘you have three One Thousand Dollar notes, have you not?' And 
he said, 'I am still carrying those deferred notes.*' Ii computed them 
at their face value and interest to the end of the year, and then I 
asked him if he had 97 shares of common stock. I asked if that was 
correct, and he said, 'I haven't the certificates here but it is 
something like that. Then I said to him, ‘Well, you fellows haven't 
been credited with any salary for two years. I am making the same 
arrangement with the other inactive Vice Presidents and Directors, 
and I will pay you $6,000.00 for your common stock and whatever ac- 
counts you have against the Company.' I then put this $6,000 down, 
and that didn't figure quite an even fourteen thousand and so I 
changed it to $6,020, if my memory is accurate. I made a pencil 
memorandum of that in the presence of lr, Phelps of just how I 
arrived at that $14,000." He further testified "that the figures (on 
Defendant's Exhibit 1) were made in the store of the plaintiff in 
Rochelle, Illinois, on December 18, 1928, and that plaintiff was 
present at that time ond the figures thereon made in his presence.” 

It will be observed that, while Heim testified that he made 
the figures on the memorandum in appellee's presence, he does not 
testify that appellee saw or examined the same, and his testimony 
does not contradict the statement of appellee that he did not see 
the figures and items that Heim claims made up the 14,000. 

Where a jury is waived and a trial is had before the 
court, its findings on the evidence are not to be set aside unless 
against the manifest weight thereof. Lane.v. Lesser, 155 Ill. 567-573; 
Burgett v. Osborn, 172 Ill. 227-238; Delaney v. Delaney, 175 Ill. 187- 
199; Haug v. Haug, 193 Ill. 645-650; Hess v. Killebrew, 209 Ill. 193- 
200} Murrah v. Russell, 194 App. 85-86; Katzoff v. Goodman, 197 App. 
488; Lidgerwood Co. v. Robinson & Son, 198 App. 604-606. 

A review of the evidence does not warrant us in holding that 


said finding and judgment is against the manifest weight of the evidence. 
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For the reasons above set forth, the judgment of the trial 


court will be affirmed, 


Judgment affirmed. 
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SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 


and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 


STATE OF ILLINOIS, | 
ss. 





do hereby certify that the foregoing is a true copy of the 2 





of the said Appeilate Court in the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 





said Appellate Court, at Ottawa, this day of 


in the year of our Lord one thousand 





nine hundred and twenty- 
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In the Matter of the Estate of ) 
HENRY CARSTERS, Deceased., ) 
Appellant, ) Appeal from the 
VS. ) Circuit Court of 
) Madison, County, Illinois. 
MAY C66l, Appellee. ) 
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The appellant, as administrator of the ext: ite of 
Henry Carstens, deceased, filed in the probate court of 
Madison county, his verifiec petition as provided by Section 
81 of the Administration Act (Cahill Rev. Ill. St., Chap 3), 
alleging inter alia that May Cool, the appellee, hac in her 
possession, or embezzled, or concealed, certificates of de~- 
posit issued by the Granite City hational Bank and the Gran- 
ite City Trust and Savings Bank. This property it was alleged 
belonged to the decedent during his life time. The judgment 
of the probate court being xdverse to the appellee, she appealed 
the cause to the circuit court of Madison county, where a jury 
was waived by both parties and the hearing hed before the 
judge. At the close of tre appellant's evidence the appellee 
made a verbal motion requesting the court to dismiss the pe~ 
tition and fimd that the certificates in question, or the 
proceeds thereof, are the property of the appellee. 
Thereupon the court entered a written order sustaining the 
motion and found thet the certificates of deposit, and the 
proceeds therefrom, are the property of the appellee by gift 
inter vivos from the decedent. The court dismissed the petition. 

The proceedings to this stage sre thus briefly sum 
marized for the rohawis that the appellant contends in this court 


that the lower court erred in sustsainine the motinn. and in 
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effect, found the issues in favor of the appellee on the merits. 
the objections of the appellant to the court's action vas di-+ 
rected against the mode of procedure followed by the court 

in disposing of the motion: 

It is first urged by thesappellant that the trial 
court erred in sustaining the motion, because it (the motion 
being made at the close of the appellant's evidence), presented 
only a question of law as to the legal sufficienty of the 
evidence to sustain a judgment, against the party making the 
motion, and the evidence being tested by this rule, the motion 
should have been overruled. 

The judgment, or order, is next attacked on em the 
ground that while the judgment in favor of the appellee nec= 
cessarily followed the sustaining of the motion, the allowance 
of the mofion dic not settle the issues of fact. The apnellant 
contended that after the court had determined that the evi- 
dence of the appellant was legally insufficient, the motion 
Should have Deen denied, end there being no evidence intro- 
duced by the appellee, the court should have decided the question 
of the preponderance of the evidence, and rendered judgment, 
the motion being in the nature of a Gemurrer to the evidence. 
In support of his position the appellant cites several 
Gecision of our Supremem Count, in actions at law, and as 
particulserly decisive the cases of Hem vs. Commercial Men's 
Ass'n., 2 79 Ill., 570, and Wolf vs. Chicago Sign Printing Co., 
256 Ill. 501. 

Af tris proceeding, under Section 81, were an action 
at law, the authorities cited by the appellant would be con= 
trolling end the case could be esbiais ae adbded of. For this 
court to hold that this suit is an action at law, we mst 
further decide that the case should have been appealed from 
the probete court directly to this court, instead of to the 
circuit court, and therefore the circuit court was without 


jurisdiction and its order a nullity. (Sebree v. Sebree, 2g (> 48) 
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Ill., 228; Williams vs Runyan, 250 I11., App., 199) The courts 
of this State have uniformily held that a proceeding under 

the above Section is a statutory proceeding and not an action 

at law. It is sui generis. (Brown vs. Hammsmith, 247, I11?,Apo., 
2473; In re Estate of Chalifoux 220 Ill., App., 199: People 

vs. Benson, 99 Ill., App., 325) 

It cannot be successfully maintained that the amendments 
of 1925 to Section 81 and 82 of the Administration Act granting 
the right of trial by jury at the reauest of either party and 
giving the probate court power to try the right of title to 
property, have the effect of converting the proceedings under 
thos sections into an action or proceeding at law. (Grier v. 
Cable, 159 Ill., 29; Sebree v. Sebree 293 Ill., 525) 

We are not warranted in holding that this statutory proceeding 
is unqualifiedly analogous to proceedings conducted according 
to the forms of the common law. (Sebree v. Sebree, supra.) 

The forms of pleading and the methcds of procedure in the re« 
spective forms of action at law being pecul@ar and sepeiabswed, 
in many instences it »ould be difficult to select any action 
at law as an unfailing guide. 

Investigation of the authorities shows that our 
courts have held that this proceeding should be governed by 
equitable principles (In re Estate of lood, 256 Ili., App., 
401; Hicks vs. Monahan 209 I1ll., App., 516; Martin vs. Martin, 
170 Tll., 183 Williams vs. Runyan 250 Ill., App., 199) 

In the case of Adam's, $1 ce App.43 % it was held 
the proceeding should be governed by the principles and practice 
prevailing in eqity. In Sebree v. Sebree, supra, it is held 
that although county and probate courts are without chancery 
or general law jurisdiction, yet, in probate matters they have 
jurisdiction of an equituble character and may accept forms 
of equitable proceedings. Alttough it must be conecded t»st 


not all of the provisions of our chancery practice Act apply 
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‘to a statutory proceeding. (Therens v. Therens, 267, I1ll., 59) 


Our Supreme Court has never held that a statutory proceeding 
is either an action at law or a suit in equity, still on an 
appesl to a court of review such court will coxisider the 
procesding as a chancery proceeding, if the probate court 
mast have exercised equitable powers in decicing the cause. 
Thus, in the case of Henry V. Caruthers, 196 Ill., 156, and 
Starrett v. Brossleau, 208 Ill., 408, the point presented is 
whether the Supremer Court would review the facts in the cage, 
upon appeal from this court. In a statutory proceeding, the 
question was held to turn on the fact whether the probete court 
exercised its equitable powerg in determining the matters in 
issue. 


Appellant urges that the lower court erred in its 


order finding a gift inter vivos Prom the decedent to the 


appellee as a fiduciary relation existing between tre parties 
and therefore the gift is prima facie void according to the 
ruie in equity and the conclusion thet must be drawn therefrom, 
We deem it incumbent upon this court to decide that this pre= 
eceding on review should be controlled by the rules in force 
in chancery governing equitable proceedings. 

A demurrer to the evidence is unknown in equity pro- 
ceedings. The court say in Hiss v- Hiss, 228 Ill-, 414: "A 
motion to dismiss a bill in equity at the close of the plein- 
tiff's evidence is not good practice. The Law in Illinois 
being: At the close of plaintiffs in error's case, defendants 
in error moved to dismiss the bill for want of equity. ‘hile 
this is sot considered proper practice, if such a motion is 
made it amounts to nothing but a submission of tre case on the 
merits to the Chancellor." (Thorworth v. Sheets, 269 Ill., 567. 
And in the case of Koebel v. Dyle, 256 Ill., p. 614, the court 
says, "We do not recognize a practice of making a motion in 
a@ case on final hearing before the Chancellor to dismiss tne 


bill on the evidence submitted at aiy stage of the case. This 
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cause was on hearing before the Chancellor for a final de- 
cision on the merits, as they hxd to establish a rigtrt to the 
relief prayed for or to show good defense. To permit such a 
motion would result in hesring a case piece-meal, the sustain= 
ing euth 2 motion would result in an appeal and on a reversal 
another hearing of more evidence, followed perhaps by another 
appeal. The party has a right to submit his cause to the 
Chancellor upon the evidence adduced if he sees fit, and the 
motion, if meade, was neither more nor less than a submission 
of the cause to the Chancellor." 

At the close of the petitioner's evidence , the 
court, at the suggestion of the attorney for the petitioner, 
called the defendant, May Cool, as a witness. Attorneys for 
the appellant and appellee cPéss~- examined Mrs. Cool at cone 
siderable length. From an examination of all of the evidence 
in the case it is our conclusion thet there was no fiduciary 
relstion existing between the parties. Mrs. Cool was given 
these certificates in question by Henry Carstens for the 
many acts of kindness and sorvices that she rendered to hin 
whils he was making his home with her and ter husband. We ere 
of the opinion that the evidence sustains the contention of 
tre defendant that there was a gift of the certificates of 
deposit in question from Henry Carsteis to May Cool, auc that 
they were rightfully the property of the said May Cool, and the 
ecurt dic not err in so finding, and properly dismissed the 


petition of the administrator. The judgment of the circuit 


court of Medison County is hereby affirmed. 
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APPELLATE COURT uu 
FOURTH DISTRICT. 





TERM NO. 20. AG. NO. l. 


ROSICLARE LEAD FLOUR- 
SPAR MINING COMPANY, 
Appellee, 


os e@ 


APPEAL FROM 


HARDIN CIRCUIT 
Vv. 
COURT. 
ADDISON OUTWATER, et al, 
Appellants. 


BARRY, P. J. ~ By a written contract appellants agreed to sell and 
appellee agreed to buy 8700 tons of flourspar. The spar, as de- 
livered, was weighed over appellee's wagon scale and according to 
the terms of the contract payments were to be made, monthly, in 
accordance with the wagon scale weights. The contract also con- 
tained the following provision:- "Railroad weights as registered on 
buyer's standard railroad scales shall be finally determinative of 
the tonnage of gravel delivered. However, preliminary payments to 
the seller shall be made on the basis of wagon scale weichts, but 
any difference in weights between wagon scale weights and railroad 
weights efter gravel has been loaded on board railroad freight cars 
for shipment shall be adjusted so that final payment shall be based 
on the railroad seale weights." 

When the tire for final settlement arrived, it was 
claimed by appellee that the wagon scale weights exceeded the reile 
road weights and that by reason thereof it had paid appellants 
$1082.57 more then was due them. Appellee sued to recover that 
amount and appellants filed the general issue and a plea of set- 


ole 


STATE OF ILLINOIS.' Caen Pires Keene 


i y 4 ‘) 
Bh i'd . 
sontad Ay RV A ta 


a 








oh Weis 3\ \\ 4 be ; } Pye : 
Cay cay Cora e2IOUL LIT FO NTATe | 
ceoh Be Bean | RATOD arAateaa 
de Urwbna ste .TOLMTEIG HTATON 
(efSCL 0 2A mY Yitat eos 
of) .0M '. DA 
m “ay o\ ya Df 


& f3 
a 





OU OD «Hed 


MORT IASTIA 8 2 YHATNOD bi mus 
| t , acetlLeqaa ° Py. 
i TIUQHIO WICHAR . a 
i § wed ik a 
+ TAUOO : | ; 

i .fa te paaar) woe 

3 setaal toga, deidas 
; We 

¢ Ry i 


bas tok ot Sseigs atnslleqqs iia watt bee 8 ie | a m9 + rim 
~ob @e .tage ont «tagersolt to esot OO'B yard of beers 





ot gatbtobes bre eface sogay e'gelfeqqa seve basta tow Baw sbortevil 
ak ,yldtmom ,obam ed ot otew etmompeq tosxtnoo edt to ‘emtred oxfd 
“109 oels fostineo efT  .atdptow ofsoe nogew odd ad tw sonsbtoso. 
#0 botedeiget es etdgtow beoaltan” ~ :noletverg gatwelfot ott _boatas 
to oviteainreseab tliantt od ffscs eelave Seorl ise busbaede, sete 
of, edursarysg Urtsaimllorg ,ToVOwor = she tovi fed Levacg. to ay ect 





ud wsIigtow elsoe fogew to etead odd mo sham od LLede noLloe edd 


beorltes brs nddytew efsoe toQaw moon ted atrdgtow mt SpnOTeTTED yas 


eiso drigtes? beotl tes bused 0 bebsol. cod saci ‘erat bike! btater 
begad of tiada mented Land theta ee bodautba od ffarte ¢ sara. be 

" adety tow ofabe ‘Reo ant 
aaw Ji .boviv4A gromeltdee fantt tot ents oft aot Bea 






2 


~ftet eft Debsevxo adaytew olsva fiesew odd tert selloqga id boul 


etmellegqgs bisq bad at Deorete ‘SOBRE yd tacts baa edt 


tad tevoos< o¢ boxe eel leaga "most on esw cial ae 


-tee to aolq a’ bite event fatotteg, ond bolt adn teffe 





off, claiming that appellee was indebted to them for more than 
$8,000.00 because they had delivered 496 tons of spar over and 
above the number of tons shown by the wagon scale weights. 
Appellee recovered a verdict and judgment for the amount claimed. 
Appellee was also engaged in mining spar from its 
own mine. About 50% of the spar purchased from appellants was 
mixed with appellee's spar and shipped to customers. The remainder 
was shipped without mixing. When a car of mixed spar was to be 
shipped the empty car was weighed on appellee's standard railroad 
scales, the car was then partly filled with spar received from 
appellants and again weighed om the same scales. From that weight, 
the weight of the empty car was deducted in order to ascertain the 
weight of the spar then in the car and the difference was supposed 
to represent the weicht of the spar received from appellants that 
was placed in the particular car. Frequently appellee's spar was 
first put in t>e car and a similar method was used to determine how 
mach of appellants spar went into the particular car. 
Appellants spar was not all shipped in railroad cars. 
A large amount thereof was shipped in barges. The evidence is that 
up to June 15, fifty cars and eight barges were shipped but the 
shipping continued until December 1. The capacity of the barges 
varied from 200 to 500 tons. There is no showing as to the total 
number of g barges that were shipped, nor does it appear whether the 
spar shipped in that way was mixed. When shipped in barges appellants 
sper was weighed in dump cars on appellee's standavd railroad scales. 
When the spar was in the dump cars it was not loaded on board rail- 
road freicht cars for shipment. The dump cars were never shipped but 
were unloaded into barges. There is no showing as to what portion of 
appellants spar was shipped in that way. The railroad weights, of 
the portion so shipped, were never ascertained after the spar was 
loaded on railroad freight carsfor shipment as required by the terms 
of the contract in case appellee insisted upon a settlement other- 
wise than according to the wagon scale weights. 
Appellee claims to have made monthly payments for the 
sper delivered on the basis of the wagon scale weights in accordance 
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with the terms of the contract and that in so doing it has over- 

paid appellants. After stipulating that payments should be made 
upon that basis the parties further agreed:~ "But any difference 

in weights between wagon scale weights and railroed weights after 
gravel has been loaded on board railroad freight cars for shipment, 
shall be adjusted so that final payment. shall be based on the rail- 
road scale weights." Appellee's cause of action is based upon that 
provision, but, as we have shown, a large portion of appellants spar 
was never loaded on railroad freight cars for shipment, and appellee 
was unable to show what the railroad weights were "after the gravel 
had been loaded on board reilroad freight cars for shipment." Neither 
appellee nor the jury was authorized to adopt any other method of 
ascertaining the difference, if any, in the weights. The parties 
must abide by their contract. Courts and juries are not at liberty 
to make a new contract for them. 

It seems to us that appellee recognizes the weakness 
of its position by arguing to this Court that appellants waived that 
provision of the contract and that the difference in weights is readily 
accounted fer by the difference in moisture of the spar when delivered 
and at the tire it was shipped. The question of waivor was not raised 
by the declaration and was not an issue in the case. Feder v. M4dland 
Casualty Co., 316 Ill. 552. The instructions given to the jury at the 
request of appellee show | that the case was not tried on those theories, 
Appellee failed to prove a cause of ection and was not entitled to 
recover. 

Appellants claimed a set-off on the theory that they 
delivered rore spar than was shown by appellee's wagon scale weights. 
The basis of that claim is that appellee's scale did not weigh correctly. 
From a ecsreful consideration of all the evidence bearing upon that ques- 
tion we are of the opinion that it is insufficient to entitle appellants 
to recover. Appellee's wagon scale may not have weighed correctly at 
times, but in the state of the proof it would be a mere conjecture as 
to the extent of the ineccuracy. Apvellee's superintendent conceded, 
however, that on the basis of the wagon scale weights there would be 
still due appellants the sum of $428.51. In our view of the evidence 
appellants were entitled to recover that sum from appellee. The judg- 
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ment in favor o° appellee is reversed and judgement will be entered 
in this Court for $428.51 in favor of appellants and egainst appellee. 
Appeliee will pay the costs in this court and in the trial court. 


JUDGMENT REVERSED AND 


JUDGMENT ENTERED HERE. 


The clerk will insert in 

the judgment the following:- 

"The Court finds that appellee 
failed to prove a cause of action 
and that appellee is indebted to . 


appellants in the sum of 5428.51." a, tL 
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STATE OF ILLINOIS. 
APPELLATE COURT. 








 _.«POURTH DISTRICT. a 
oor | 
¢ FEBRUARY TERM, A. D. 1931. 
TERM NO. 29. AG. NO. 22. 
DG | > 2 ef 
GRACE BAKER, : iN belie UO 
Appellee, APPEAL FROM 


Ve EAST ST. LOUIS 


EAST ST. LOUIS RAILRAY 
COMPANY, 


CITY COURT. 


e¢ c8 68 62 @8 8 68 © 


Appellant. 


BARRY, P. J. = Appellee sued to recover for injuries alleged to have 


‘been caused by the negligence of appellant while she was a passenger 


on one of its cars. She charged that the car in which she was riding 


was carelessly and negligently operated by appellant's servant and that 


by reason thereof the car collided with an engine of the Southern Rail- 


way Company at a point where the street car tracks crossed the tracks 
of that company. She recovered a verdict for $12,500.00 and on a 
motion for a new trial the Court required a remittitur of $7500.00 
and rendered judgment for 35,000.00. 

Appellee testified that the street car collided with 
the engine and that by reason thereof she was injured. Three 
witnesses testified on behalf of appellant that they were present at 
the time fin question and that there was no collision . The principal 
injury claimed to have been received by appellee was the falling of 
the womb. At the time of the alleged injury she made no complaint 
to anyone on the car of having been injured and did not consult a 
dector for more than a month after the alleged occurrence. Her doctor 
testified that there are many things that cause the falling of the womb. 
In the state of the proof it was highly essential thet the jury shouldbe 
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accurately instructed. 

The Court instructed the jury on behalf of appellee 
that it was the duty of appellant tc use the highest degree of care 
and caution consistent with the practical operation of the road to 
provide for the safety and security of passengers while being trans- 
ported; that if the jury believed that appellee was a passenger on 
the car in question and that appellant failed to use the highest 
degree of care and caution aforesaid and that appellee was in the 
exercise of due care and caution for her own safety at and imme- 
diately prior to the time of receiving the alleged injury, then she 
was entitled to a verdict against arpellant. whe inntreskion 
directed a verdict in favor of appellee without requiring the jury 
to find that eppellee was injured by reason of appellant's negli- 
gence. It also assumes that appellee was injured while a passenger 
on appellant's car. Those ere questions of fact for the jury and 
which the jury should determine from the evidence before appellee 
was entitled to a verdict. The judgment is reversed and the cause 


remanded. 


IND REMANDED. 
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4 APPELLATE COURT : Bey) 


FOURTH DISTRICT. 
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FEBRUARY TERM, A. D. 1931. 





TERM NO. SO. AG. NO. 25. 
6) £° C 
A« J. WEBB, Fi & hefhe UVUY 
Appellee, 


ys APPEAL FROM 

MASSAC CIRCUIT 

GREAT NORTHERN MUTUAL 

UNION, et al, 

(Chicago National Life 

InsuranceCompany) : 
Appellant. : 


COURT. 


a0 06 6% @0 8 689 28 6e 


Barry, P. J. = Ae de webb recovered a judgment against the Great 
Northern Mutual Union and thereafter filed a bill in the nature 
of a ereditor's bill in which he also averred that appellant had 
entered into an agreement with the Great Northern Mutual Union 
whereby appellant awsumed and agreed to pay all of the liabilities 
of the said Great Northern Mutual Union. The Court found that 
there was such an agreement entered into and entered a decree 
that appellant should pay webb the amount of his judgment. 

Webb recovered on the theory that there was a parol 
contract as averred in his bill but the only evidence he offered 
consisted of proof of alleged admissions and declarations by J. O- 


Laugman. There was no evidence as to the extent of Laugman's 
authority. He was shown to be an agent of appellant with the title 


» ne 


"Special Home Office Representative." The alleged admissions and 
declarations were wholly insufficient to show that Laugman had 
authority to bind appellant to pay the debts of the Great Northern 
Wutual Union. There is no competent evidence in the record to 


support the decree and for thet reason it is reversed. 
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Fae Fierstine cnd 
Rosie koplovitz, 
Avpellees 
Appeal from Moy. 
City Court of 
East St. Louis, 
ElLlineis. 


262 1.4, 666° 


vs 


John L. Keeley and 

Viola Keeley, Doing business 
as Keestone Contracting 
Company, 


Appellants. 


Fulton, Willian Je 
This is an appeal by the Defendant, John L. 
Keeley, from a decree of the City Court of East St. Louis, 
entered on June 25, 1950, containing the findines of the Couwt and 
stating an account between the partic. 
April 13, 1929, Appellees filed their Bill of 
Complaint asking for an accounting, settlement md injunction 
against the Appellant, John L. Keeley and his partners engaged in 
a building contract with Appellees. All py eer ere were made 
parties defendamt to the bill. On April 20, 1929 the Appellees 
applied for a temporary restraining order and Appellants appeared 
to resist the application. 
| An order was entered on that same date purporting 
to be based upon stipulation and consent of the parties, which 
provided for a temporary injunction and other relief. | 
All sub contractors were settled with end dismissed 
from the case and later a hearing was had before the Court on the 
bill of Complaint, the answer of Appellants and replication thereto, 
resulting in the decree complained of. 
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Counsel for Appellant argues the question of 
demages sustained beceuse of the improper issuance of a temporary 
injunction, but the stipulation and consent recited in the order 
of the Court on April 20, 1929 forecloses the Appellant from raising 
that question on this appeal. 

The only remaining question is that of en accounting. 
The facts show that Appellant under the name of Keestae Contracting 
Company , on October 9, 1926 agreed in writing to construct a building 
for Appellees , end to furnish allabor and material therefor, for the 
sum of $17,000.00, and to build the same according to plans and 
specifications attached to the contract. After the work was started 
it became necessary to make certain changes to conform to the building 


code of the City of Hast St. Louis, and to the wishes of the Appellees. 


On October 11, 1926, and again on November 27, 

1926, subsequent agreements were entered into between the parties 
changing the terms of payment, but they do not materially effect the 
questions involved, 

Appellees were not satisfied vith the progress being 
made by Appellant and filed their bill of compleint which brought 
about the hearing end the temporary order of April 20, 1927. Im that 
decree Appellant was ordered to complete the construction of the 
building within twenty days from that date, at his own expense, and 
restrained from incurring sny bills for labor or material which might 
become a lien against the premises. He was further ordcred to deliver 
the completed building over to Appellees on May 10, 1927, and to 
furnish a complete statement of all amounts due for labor and materials 
already incurred by Appellent in the construction of the building, 

Counsel for Appellant complains in hie brief that 
immediately after the above order was entcred by the Court, Appellees 
proceeded to oust the Appellant from the premises by padlocking the 
doors, seizing all tools and ecuipment, and generally preventing him 
from completing the contract. However, Appellants have not 


introduced any evidence supporting such argument, except that at some 
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time, the tools of appellant were stolen by someone, 
On May 25rd, 1927 Appellees undertook the 


completion of the building, made contracts nd did hire men to 


a =e 


finish the construction. 
The case was later heard on the merits and October 
17, 1929 , the City Court made certain findines and stated an 
account, which was all incorporsted in the final decree wnder date 
of June 25, 1950. 
In stating the account the Court allowed to 
the Appellant items as follows:- 
Gontract Price wcccwsersscoscess eo yt? 000.00 
Extra work done by contractor... err ; 248.00 
Extra work and materials furnished 
by subcontractors, including fee 
of ten per cent for contractor on 
chances and CXtYGS wecsccereccceees +e 4304266 
Total $21,290.66 
And charged him with the following:- 
Deductions agreed upon. +<i!512.40 
Cash received @csceo2e08 1L,i52.00 
Claims paid for labor 
and materials ....... 17,995.17 


Difference in furnace 
a a ee 1,600.00 


Total 7 A/ 0°74 oy, 


The balance of & Veni E 2f tne Court found due to 
Appellant and decreed that he be civen a lien agains’ the real estate 
for that amount. 

Appellant complains because Appellees expended ex- 
cessive amounts in finishing the contract, but offers only bare 
testimony of Appellant that the construction of the building could 
have been completed for $400.0) instead of proving by competent 
testimony wherein the expenditures were excessive. He furthe 
complains because the Court allowed only ten per cent as contractors’ 
fees in having taken care of changes and extras ordered, instead of 
twenty per cent claimed by Appellant. While it is herd for us to 
determine from the proof just what is the usuel and customary 
charge for contractor's fee in supervising chanees and extras, we 
hesitate to set aside the definite finding of the Chancellor without 


further proof than the statement of Appellant. 
3 ; Page three. 
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Appellant excepts to the item of “1600.00 

charged against him in the account for the difference in heating 
plant installed for Appellees and the one he had planned to instell. 
The proof concerning this item is far from satisfactory, but both 
Appellees testify that Appellant told them he had erranged to put in 
a steam plant, costing $2,500.00, while Appellant testified that he 
had estimeted the sum of $1,600.00 for such plent. ‘hen Appellees 
tookk over the contract they changed the plan for heatine and 
installed a "blower" system at a cost of ©°900.00. The Chencellor 
had the cpportunity of sccing the witnesses end hearing them testify 
and we are not Gisposed to disturb his finding, unless convinced 
that his Sudgment was in error. 

Appellees assigned cross errors and contend that 
they should be allowed a money decree for the amount expended by 
them in excess of the contract price of £17,000.00. We think the 
evidence clearly shows that Appelices, through their agent, Victor 
Fierstine, ordered the extras and changes, and should pay for them, 
We find no reversible error in the record and therefore the decree 


of the City Court will be affirmed. 
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APPELLATE COUR 


FOURTH DISTRICZ 


FUBRUARY TERWA.D. 1931. 


Term. No.28 AgeNo. 21. 


R.J. PERRY and HARRIET E. 
PERRY 


Plaintiffs in Error Error to the 


) 
( 
) 
( County Court of 
-vs- Madison / County. 
MATTHEW VALERIAUS o IRes 
) 


Defendant in Error. 


Fulton, William J.; “i 

On August 26, 1929, Defendant in trror | 
recovered judgment by confession in the County Court of Madison 
County against Plaintiffs in Error and one Isaac Waggoner, on a 
judement note for $277.00 and costs. Plaintiffs in _— presented 
a petition to the Court asking to have the judgment set aside and 
for leave to plead and defend the suit. The motion was granted 
end the affidevit of the plaintiff in error , R.J.Perry, permitted 
to stand es e plea to the declaration. In the affidavit Plaintiffs 
in Error set up that they were sureties on the note; that neither 
of them received anything of value for signing the note; that they 
understood that the note had been paid by the principel maker 
several years ago and that the delay on the part of the creditor in 
proceeding to collect against the principal maker , after notice 
from plaintiff in error, released them as sureties on the note. 
At the February term 1950 the case was submitted to a jury and at 
the conclusion of all the evidence the Court directed the jury to 
find the issues in favor of the Plaintiff, now defendant in error . 
Judgment was rendered by the Court on the verdict for $277.00 and 
costs and Plaintiffs in error have sued out this weit of error to 
reverse such judgment. 
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The constitutional questions argued in the briefs 

having peen swept aside by the Supreme Court, the only question now 
remaining appears to be whether plaintiffs in error by writing, notified 
the creditor to sue the principal maker upon the note forthwith, and 


Bat the delay of the defendant in error in proceeding against the 
“principal, discharged the responsibility of the sureties. The only 


qganner in which sureties can be relieved of payment on promissory notes 
where their nemes appear as joint makers, is to proceed under Par. 1, 
‘Chapt.132, Smith-Hurd Revised Statutes, which reads es follows: 


" That, when any person bound as surety for another 
for the payment of money or the performance of any other 
contract in writing, apprehends that his principal is 
likely to become insolvent or to remove from the state, 
without discharging the contract, if a right of action 
has accrued on the contract, he may, 2Y WRITING, require 
the creditor forthwith to sue upon the same, and unless 
such creditor shell, within a reasmable time and with 
due diligence , commence suit thereon and prosecute the 
same to final judgement end execution, the surety shall 
be discharged; but no sWUch discharge shall, in any case, 
affect the rights of the creditor against the principal 
debtor." 





7 The note in question was for the sum of 1650.00 


end was dated July 17, 1922, and was due and payable two years efter 
Date. During the first two years $500.00 was paid on the principal of 
“the note and interest was paid to July 17, 1924. No further payment of 
“either principal or interest has been paid upon the note. 

The only evidence to sustain the contention of 
Plaintiffs in Error is contained in three letters offered in evidence 
by them as Defendants' Exhibits Nos.1, 2 and 5. Objection was made to 
| the introduction of the exhibits in evidence and sustained by the Court. 
A perusal of the letters, however, does not disclose any such notice as 
eomplies with the above statute. They were all written by Plaintiff in 
Error, R.J.Perry , to Defendant in irror, No, 1 was deted only four 
months priov to the date the note was entered in judgment and cmitains 


no notice that the principal is likely to become insoivent or to remove 


from the stete without discharging the cmiract. 
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It tells of receiving a letter from a lawyer threatening suit on the 


note ; states that he had before notified defendemt in error to 





eollect the note from principal maker; relates how hard up the writer 
is and about previous offers made by hin inégettlement. No. 2 was 
| ‘written November 20, 1928, and stetes that if defendant in error hed 

notified writer when note was a@ue, it would have been paid , and 
makes another conditional offer of settlenent. No. 5 was dated 
March 19, 1926 and simply tells what he, plaintiff in error, was doing 
to urge payment of note by the principal debtor. 

In the absence of more convincing evidence that the 

defendant in error received some notice which would compel him to 
teke action against Waggoner, there is nothing in this record that 


would release the sureties from liability for paynent on this nete. 





Mere delay on the part of the creditor +o proceed against the principal 
does not discherge the responsibility of the surety, Villars v elmer 
67 Ill. 205. Field vw Brokaw, 148 Ill. 655. 
The Trial Court was warranted in directing e verdict for 
defendant in error at the close of the evidence, and his action in 
go doing and the judgnent of the County Court of Madism County will 
be affirmed. 
AFYTRMED. 
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) “ 
EDWARD SCHIWITZ, ) : 
Appellant, } 
VS. ) Appeal from 
) City Court of 
J. W. BOBBITT, ) Bast St. Louis, 
Appellee. Tllinois. 








Opinion by Fred G. Wolfs, Justice, 


On September 20, 1926, the plaintiff and defendant 
entered into a written contract whereby the defendant was to 
wreck a certain building of the plaintiff's in the City of 


St. Louis, Missouri. The consideration mentioned in the con- 


tract was $844.00. The plaintiff contends that the original con- 


tract provided that the defendant was-te@ do the work, and the 
salvage was to belong to the plaingtrr: that the brick and ma= 
terial in the building was to be cleaned and stored upon the 


premises; that efter the defendant had done a part of the work 


under the contract thet he, the defendant, purc’ased the build- 


ing and material from the plaintiff and thereafter was working 


for himself in wrecking the building and selling the materials 


that the defendant gave his promissory note for ©731.75, payable 


to the piaintiff for the purchase price of the building. The 
defendant admits the signing of the contract for the wrecking 
of thre bni'tding and claims that he fulfilled and completed his 


part of the work, end has never been paid for the same. He dew 


nies that he »ever executed a promissory note to the plaintiff, 


but claims he thought the sume was a contract. reeceint or anme 
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other paper, end that it was proculed from the defendant by 
frauc and circumvention of the plaintiff, and that there was 
no consideration for the save. 

The plaintiff brought su&t in a Justice of the Peace 
court in East St. Louis for the balance he claimed was due on 
the promissory note. The case was tried before a jury and 
judgment rendered in favor of the plaintiff for the sum of 
$500.00. The defendant perfected an appeal to the City Court of 
Fast St. Louis. The defendant filed a plea of setoff in the City 
Court of Bast St. Louis, alleging that there was no consideration 
for the note and that it was procured through fraud and circum 
vention, and that the plaintiff was indebted to tre defendant 
for the balance due on the original contract for wrecking the 
building. On the trial in the City Court of East St. Louis 
before a jury a verdict was rendered for the defendant on his 
plea of setoff for $457.00. The appellant, the original plain- 
tiff, brings this suit to this court on appeal. 

The evidence in the case is very conflicting. It is 
difficult to say where the preponderance lies. In a case of 
this kind where there is such a sharp conflict in the evidence 
4t is imperative that the instructions given by the court to 
the jury informing them of the law relative to such cases must 
be accurate, and in this case, if the instructions were correet 
this court would not feel inclined to disturb the verdict as 
bing against the weight of the evidence. 

Instruction No. 4, given on behalf of the defendant 
is erroneous in stating that "The jury may allow the defendant 
BObbitt any amount they think just and proper under his counter- 
claim." Such instruction has been criticised and the case 
reversed in I. C. R.R. v. Johnson, eer fl a9; Murin Coal and 
Ice Co., v. Howell, 204 I11., 515. In the Murin case (supra) 
many cases are cited and reviewed, all holding that this part 
of the instruction is erroneous. The latter part of the instruc- 


tion ignores the fact that the amount of the verdict mst be 
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based upon the evidence in the case, 

Instruction No- 5, contsins matter thet is not in 
evidence in the sase. There is no contention that anybody has 
ever owned the note in question except the plaintiff. The in- 
struction is also vague and indefinite in not telling the jury 
what fraud practiced upon the defendant might vitiate the 
instrument, or what effect negligence on the part of the defeddant 
might have on his right to recover. 

Instruction Nc» 6&, is erroneous as it ignores the 
Gefense of fraud in the execution of the note. It is a general 
rule of law that whoever charges fraud must prove it--({The 
Commercial Bank v. Volgerts, 200 App. 385; Denning v. Greenburg, 
1835 App. 2 08; Mortimer v. McMullen, 102 App. 593; Sawyer v. 
Nelson, 160 I11., 629; Billespie v. Fulton Oil Co., 236 Tll., 1883 
The burden of proving fraud in this case is unon the defendant. 
The defendant claims that there was no consideration for the 
note. The burden of proof is upon him to establish that fact.-- 
Higgins v. Chicago Title and Trust Co., 512 I1l., 11.---- 

The instruction ignores these two rules of law. 

Instructiong No- 7, is erroneous under the evidence 
in this case as it points out facts that the jury might 
reasonably construe to mean that the court indicatec that such 
facts existed, or had been proven in this case. For the veasons 
above stxted we are of the opinion thet the case sould be re- 


versed and remanded to the Gity. SGourt of East ST. Louis. 
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W. H. SEBB ’ 
Appellant, 
vs. 


A. M. DUNCAN, W. R. BROWNING, 

N. S. BEDM, EARL SHEBER, 

H. G. DAVIS, and Ww. A. MeKEE, 
Apellees. 








Opinion of Fred G. Yolfe, Judge. 


On March Ist, 1950, ". H. Webb, appellant, brought 
suit before a Justice of the Peace in Franklin County, Illinois, 
to recover from tie appellees the amount of a certain deposit 
that appellant had in the Mercantile Bank & Trust Company of 
Renton, lllinois. On September 30, 1927, the ssid bank was 
closed and placed in the control of the Auditor of Public 
Accounts of the State of +llinois. The appellees were directors 
of said bank. This suit was brought afeinst them on the theory 
that the appellant's loss of his deposit was occasioned by 
fraud and negligence of the defendants in failing to properly 
supervise and manage the affairs of said bank. 

At the triel of seid cause in the Justice of the 
Peace's court, a judgment was entered in favor of the appellant 
and against the appellees for the sum of $179.11. Prom that 
judgment an appeal was prayed and perfected to the Circuit Court 
of Pirenklin County. In the Circuit Court a trial de novo was had. 
At the conclusion of the evidence offered on tehalf of the plaintiff, 
the defendants entered their motion for dismissal of the case, 


for the reason that the Circuit Court did not have jurisdiction 
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of the subject matter in said case. The court sustained thre 
motion and dismissed the case and entered judgment against the 
appellant for the costs of said suit. From the judgment of the 
Circuit Court of Franklin County the appellant prayed and per-= 
fected an appeal to this court. 

The only question to be determined by this court is: 
Did the Circuit Court err in dismissing the suit on the ground 
that it did not have jurisdiction of the subject matter of the 
suit. In order to cetermine this matter it is necessary to 
inquire whether the Justice of the Peace had jurisdiction to 
try this class of cases. If t e Justice did not have jurisdiction 
it is conceded that the motion to dismiss was pronerly sustained. 

In the appellant's statement of the case he uses this 
languages "Tre suit at bar was an action commenced Wefore a 
Justice of the Peace by the plaintiff agsinst the defendants to 
recover the amount of his deposit in the bank on the theory that 
the defendants: tortuously held the bank out to him and the 
public generally as solvent, when in truth and in fact it was 
insolvent; and that the defendants tortuously received his money 
as such directors after the bank actually became insolvent." 
It will be thus noticed that both the appellant and appellees 
treated this case as an action of tort, and before the oddintite 
could recover in his action he must establish by the evidence 
the fraud and deceit of the defendants. It is conceded by both 
parties to the svit that the Justice of the Peace “as only such 
jurisdiction as the statute of the State confers upon a Justice 
of the Peace. {Rice v. Travis, 216 I11., 249; White v. agen 
185 I1l., 195) The evidence shows that there wes no con- 
tractufal relation, 2ither expressed or implied, set ith between 
the parties. 
tha Peace 90 SE eR lS 
‘or Case. _{teetern Uiion Coy. DBois, T2eTii., 25%; Griffith 
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preperly sustained the motion to dismiss. The judgment of 


the Franklin County Circuit Court is hereby affirmed. 
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BERNADINE M. POST, 
PleekeReheteny, Appellee. 
vs. 


Appeal from the 
Circuit Court 
of Perry County, 
ANDREW J. GUERRETTAZ, as Conservator Illinois. 
of the Estate of MARY AGNLS FRAME, 


Detcitent,Setem, Appellant. 
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Opinion by Fred G. Wolfe, Justice. 


For a number of years Mary Agnes Frame had been 
a resident of the City of Duquoin in Perry County, Illinois, 
For some time she had been suffering from some form of eye trouble. 
In the letter part of October, 1929, she went to the City of 
St. Louis, Missouri, to consult Dr. J. M. Keller. Dr. Keller 
directed her to be taken to St. Anthony! Hospital in St. Louis, 
and she was taken to the hospital and underwent an operation 
on her eyes. She entered the hospital October 8th, 1929, and 
remained there a patient until March 27th, 1950. Immediately 
after the operation at the direction of the authorities of the 
hospital Bernadine M. Post and Kate Stuart, two registered nurses 
of tre City of St. Louis, were put in charge of the patient, one 
as day nurse and the other as night nurse, and they continued 
to care for and nurse Mrs. Frame until March 27, 1950, when 


¥Wrs. Frame left the hospital. 
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The operation for the eye trouble was successful 
and Nrs. Frame appeared to be fully recovered from the effects 
of the operation. Shortly after Mrs. Frame was taken to the 
hospital she became mentally deranged and was in that condition 
at the time the nurses were called in to care for her, and she 
remained in that condition all of the time she was in the hose 
pital. The hospital bills and nurses hire at the rate of 78.50 
per day for each nurse was paid by Andrew J. Guerrettaz up to 
and including December 19, 1929. \r. Guerrettaz is cashier of 
the Duquoin State Banmk.- Mrs. Frame has an account in this bank 
ana it appears from the evidence that Mr. Guerrettaz acted as 
Mrs. Frame's agent in paying these bills. 

Neither Miss Post nor Miss Stuart received any pay 
for their services from December 19, 1929 to March 27, 1930. 

On February 3, 1950, Mr. Andrew J. Guerettaz was appointed con- 
servator of said Mary Agnes Frame by the Judge of the County 
Court of Perry County, ©0n° Februaryi5, 1930, he, as such con= 
servator, csused notice to be served on the hospital authori- 
ties, Bernadine M. Post, Kate Stuart, and the doctors who had 
been treating Mrs. Frame while she was at the hospital. The 
notice stated that he had been appointed such conservater and 
that any services rendered "rs. Frame after that date would be 
at the person's risk rendering such service, anc that he would 
contest any claim for such service in excess of what it would 
cost to care for the patient in some institution in the State 
of Illinois, qualified to care for insane patients. 

On April 7, 1950, Bernadine M. Post and Kate Stuart 
eacr filed their verified claims in the County Court of Perry 
County for services rendered the ssid Mary Agnes Frame while 
she was a patient in the hosp tal at St. Louis. A hearing was 
had in the County Court on cach of the claims, and jucgment was 
rendered in favor of the claimants for the full amount of their 


claims. The conservator appealed each of the cases to the Circuit 
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Court of Perry County. A hearing of the same was had before 

a jury and they found for each of the claimants the full amount 
of their claims. Judgment was rendered for each of the claimants 
in ssid court. The conservator has appealed each of the cases to 
this court, and by leave of court the cases are consolidated in 
this court. 

It is contended by the appellees that the services 
trey rendered were fendered in good faith, and the care and 
nursing given Mrs. Frame was in accord with her condition and 
station in life and was such as any insane patient should have 
been given under like circumstances. That the nurses rendered the 
services as set forth in their claims is not disputed. The only 
question for this Court to decide is whether they were such services 
as were proper and should have been rendered to Mrs. Frame under 
the circumstances in the case, and, if so, what was a reasonable 
amount which they should be paid for such services. 

Mrs. Frame went to St. Louis and voluntarily entered 
the hospital and submitted to an operation. While in the hospital 
and under the care of a doctor and hospital authorities she became 
insane, and it was necessary that she be given proper care sand 
attention. The testimony in the case shows that the care and at- 
tention given by these two nurses was necessary and suitable for 
the proper care and protection of Mrs. Frame. Tre defencant offers 
no evidence w'atsoever to dispute the claim that the care and ate 
tention given Mrs. Frame whil- she was in the hospital was not 
necessary. It is a well known fact that an insane person reqnhires 
special attention, and it seems to this court that the hospital 
authorities did omiy what was right and proper in calling persons 
who were skilled in the care of sick people to care for Mrs. Frame. 
There is no hard and fast rule under which the court can say what 
are classed as 'necessitics', but, surely careing for a sick 
person and doing all that is humanely possible to keep the patient 


from self-destruction and harm, and to keep them comfortable, 
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should be consicGered as necessary for the care of an insane 
person. 

It is strenuously urged by the appellant that the 
court erred in not admitting in evidence the notice that he 
caused to be served upon the appellees and hospital authorities. 
We are of the opinion that the court did not err in sustaining 
the objection to the admission of this notice. The notice atates 
that the appellant has been appointed conservator of Mrs. Frame, 
anc recites a great many facts that are not in dispute in this 
case, and would not in any way aid the jury to decide whether 
the services of the nurses were necessary to be rendered, or 
what is the reasonable value of such services. 

When a conservator is appointed the law casts upon 
him certain burdens. One is to see that his ward has the proper 
care and attention, and we think, in this case, that if the con-= 
servator has, in good faith, wanted his ward removed from the 
hospital in St. Louis to the Statevof Illinois, he could have 
done so very easily. He makes no demand in his notice, nor at 
any other time so far as the evide:ce shows, for the removal 
of his ward to the State of Illinois. It seems to us it was 
his place, if he wanted her removed, to go to St. Louis and 
bring her back to the State of Illinois, and we find no evi-~ 
dence nor circumstances in the case that tend to show "this 
poor woman was being held for a ransom," as the appellant states 
in his argument. The appellant had knowledge of what each of 
these nurses was charging for her services, us tre evidence shows 
that he paid each of them at the rate of $8.50 per day up to and 
including December 19, 1950. The notice thet he caused to be 
served upon the appellees shows that he knew it was costing at 
the rate of $25.00 per day to keep Mrs. Frame in t’e hospital 
at St. Louis, Missouri. There was no error in refusing to admit 
this notice in evidence. 


The written claims filed by the appellees were ad- 
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mitted in evidence without objections from the appellant. 

Mr. Kimmel, who was attormey for the conservator at the time 

of the trial now insists that it is revorsible error for the 
trial judge to admit written claims in evidence in the case. 

It was error to admit these claims in evidence when the conser= 
vator was defending, but not every error is reversible error. 
There is nothing in these written claims that has not been 
testified to by other witnesses in the case. 

Complaint is made to the given,instructions of the 
plaintiff. We thigikk they clearly set fort’ the law relative to 
such cases. The appeliant contends that his instruction; that 
the court marked "refused" should have been given to the jury. 
Instructions Nos. 1 and 2 of the defendant, that were marked 
trefused! by the court, contains etatements of facts of which 
there is no proof in the record. The defendant's instructions 
Nos. 5, 4, and 5 were properly refused as stating propositions 
of law thet would not in any manner aid the jury in determining 
the facts in this case. 

Clara Larson, a registered nurse of St. Louis, Missouri, 
testified that she had knowledge of the services rendered by each 
of the appell.ces; that she frequently saw them and knew of the. . 
work that they were performing; that she knew the reasonable 
charge in the State of Vissouri for such services that these 
nurses rendered Mrs. Frame, and that the same was reasonably 
worth $8.50 per day. Dr. Devitt Jennings, a physician of St. Louis, 
Missouri, testified relative to the condition of Vrs. Frame while 
she was in the hospital, and the services that he saw each of 
these nurses render Mrs. Frame; that he-personally saw Jirs. Frame 
for fifty-two days during the time that she was at the hospital; 
that in his opinion the services each of these nurses rendered 
was necessary; that the usual fee or charge for the same would 
be £8.50 per day. Dr. William Sullivan, a physician of St. Louis, 
Missouri, told of seeing Mrs. Frame frequently at the hospital 
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with one or the other of the nurses slways in attendence, and 
that he knew the reasonable charge for such services as these 
nurses rendered Mrs. Frame in St. Louis, Missouri; that the 
reasonable and customary fee for such services was $8.50 per day. 
The ohly evidence the defendant offered to rebut this testimony 
was a paper marked ‘lees', endorsed by the Third District of the 
State Association, St. Louis, Missouri, purporting to be a 
schedule of fees for nurses in said city in which mental cases 
are listed at {8.60 per day. ‘ie think that the evidence clearly 
establishes the fact that the usual charge for such services 

as each of these nurses rendered in the city of St. Louis, Mo., 
to rs. Frame from December 19, 1929 to Maret 27, 1950, is 
$8.50 per day, and so far as this case is concerned, it is im- 
material whether the proof shows they were registered nurses 

in the City of St. Louis, Missouri, or not. We are of the 
Opinion that the evidence in each of the cases was sufficient 
for the jury to find in favor of the claimants, and there is 

no error in the judgment of the Circuit Court of Perry County, 


and the judgment is hereby affirmed. 


Ned trhe 
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KATE STUART, 
Appellee, 


vs. Appeal from the 


Cireuit Court of 
Perry County. 
Tilinois. 


ANDREW J. GUERRETTAZ, 
Conservator of the Estate of 
MARY AGNES FRAME, 


Appellant. 





Opinion by Fred G. Wolfe, Justice. 


This is an appeal from the Circuit Court of Perry 
County, and has been combined with the case of Post vs. Andrew J. 
Guerrettaz, conservator, etc., Term No. 17, Agenda No. 25, 

The facts:and points of law are fully set forth in said 
case and are applicable to this case. The judgment of the Circuit 


Court of Perry County, Illinois, is hereby affirmed. 
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“STATE OF ILLINOIS. 





APPELLATE COURT 
FOURTH DISTRICT. 
MAY TERM, A. D. 1931. 








TERM NO. 2. AG. NO. l. 


fed Xs Fee Selihe VL YU 4 
LETTIE ANGEL, - 
Defendant in Error, : ERROR T 


Ve : EFFINGHAK CIRCUIT 


THOMAS McCONKEY, Aamr. etc., 
Plaintiff in Error. 


COURT. 


ee ce 


BARRY, P. J. = Defendant in error filed a claim ageinst the estate 
of J. M. McConkey, deceased, for board, room, etc., from April 19, 
1922 to March 17, 1926 in the sum of $2121.00; and for cash alleged 
to have been advanced to the deceased for clothing, spending money, 
etc., $550.00, making a total of $2671.00, and on which she gave 
credit for $416.00 on account of groceries furnished her by the 
deceased. During the time in question clainant was a widow living 
with her two children. She was not related to the deceased by blood 
or marriage. He died in July 1929 and the Court held that the 
Statute of Limitations was a bar to that part of the clain that 
accrued prior to July 1924. There was a verdict for $1400.00 

but the Court required claimant to remit $120.00 and entered judg- 
ment for $1280. 

During the entire time covered by the claim the de- 
ceased had but little momey and no property. The undisputed evi- 
dence is that he wastoo busy drinking end loafing to have any tire 
or inclination to work. The only work he did in six or seven years 
prior to his death was to work on the scction for about three weeks 
and to do a little work in the garden. Claimant was also in 


straitened circumstances and received county aid in 1925 - 1926 
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and 1927. If she furnished deceased board, etc., expecting him to pay 
her therefor and if he expected to pay her, such expectations necessari- 
ly rested upon a very unsubstantial foundation. In June 1925 the 
deceased was struck by a train unon a railroad crossing as a result 
of which he lost an arm and was otherwise injured. He sued the rail- 
road company and recovered a verdict and judgment for $25.000.00 which 
was affirmed. MeConkey v. Pa. R.«R.Co., 251 Appe 299. The verdict 

was obtained about the time he ceased to live at claimant's home, to- 
wit: Mareh 17, 1928. After he was injured his attorney procured 
eredit for him at a grocery store and by means thereof provided claim- 
ant with groceries. He had no money or property until the judgment 
was collected in 1929. 

Claimant contends that she proved an express contract 
for compensation; that her son testified that just efter the de- 
ceased recovered the verdict he heard the deceased tell the claimant 
that he would pey her good for what she had done for him. The son so 
testified in chief but on cross examination said he did not hear such 
a conversation. A irs. Johnson testified that in 1926 and 1927 claim- 
ant told her that the deceased did not owe her anything and that the 
day after the deceesed died claimant told her "this was where she 
was going to get her's." That testimony is undisputed. 

Both parties agreed that the time not barred by the 
Statute would be 1354 days and the undisputed evidence is that one 
dollar a day would be the usual and customary charge for board, 
room etc. There is no evidence on the part of claiment that the 
deceased was at her home during all of the time in question. 

While her son testified that deceased made his home at his mother's 
house from July 1924 to March 17, 1928 he did not say that the de- 
ceased was there continuously. He stated that when deceased lost 
his arm in a railroad accident he was in the hospital for two months 
and that he was in Chicago for a week when his case was tried. An 
uncle of the deceased testified that the deceased lived at his home 
one-fifth of the time covered by the claim, and a brother of the 
deceased says deceased lived at the uncle's home about a third of 
the time. 
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q Claimant offered no evidence that would warrant the 
allowance of any sum — for cesh advanced for clothing, spending 


‘money, etc. Her son says that deceased furnished groceries to 


claiment to the amount of avout $800.00 during the time in question. 


‘The grocer says that claimant would order groceries and have them 























eharged to deceased; 
ount of the bill, including $45.00 in cash given to 


that the groceries were delivered to claimant; 


that the whole am 


the deceased, was $787.00. Claimant recognized that deceased was 


entitled to a credit for the groceries furnished by him and entered 


a credit on her claiy for $416.00 
If deceased roomed and boardec with claimant every day 


of the period in question and no groceries were furnished by him, her 


Ben would amount to $1,544.00, that is, one dollar a day for nee 


Macys. Her son says that deceased was away 67 days and does not say 


that he was not away at other times. Other witnesses say that de- 


| ceased spent one-fifth or one-third of the time in question at the 


ome of his uncle. The deceased was clearly entitled to credit on 


are > RSS 


eccount of those matters and also to a credit of $742.00 for groceries 


furnished the claimant. The verdict is manifestly against the weight 


of the evidence. 
If defendant in error will file a rem 
{ling of this opinion, the judgment will 


ittitur of g1022.00 


within fifteen deys from the f 


be affirmed for $258.00, otherwise the judgment will pe reversed and 


the cause remanded at the cost of defencant in error. In ease & rée= 


d defendant in error will pay twoethirds of the costs 


rror will pay the balence thereof and 


mittitur is file 
in this Covrt end plaintiff in e 


also the costs in the trial court. 


AFFIRMED ON FILING REMITTITUR, 
OTHERWISE REVERSED AND REMANDED. 
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STATE OF ILLINOIS. 
APPELLATE COURT 
FOURTH DISTRICT. 





MAY TERM, A. D. 1931. 





TERM NO. 8. AG. NO. 40 


HAROLD WAGNER, 


Appellee, APPEAL FROM 


eo 


V. CLINTON COUNTY 


JULIUS COERS, 
Appellant. 


COURT. 


BARRY, P. J.- The parties were driving in opposite directions on 

a foggy night at about two o'clock A.M., and the cars side-swiped. 
Appellee recovered a verdict and judgment for $94.25, the amount 
paid for the repairs to his care Each testified that it was the 
other who was on the wrong side of the road. Appellee was corrobo-~ 
rated by Mr. Se erererre te says he was just behind appellant for two 
and a half miles before the accident; that he wanted to pass but 
was afraid to, do so because for all of thet distance appellant was 
gig-zagging across the black line; that at the time of the collision 
appellee was to the right of the center of the road. Appellant had 
four boy friends in the car he was driving. Three of them were in 
the back seat and did not observe the position of the cars until 
after the impact. The other says that appellant was to the right 

of the black line at all times before the accident. Mr. Becherer 
had occasion to observe appellant's car while it was going two and 

e half miles and was in a much better position to see the manner in 
which appellant was driving. The jury could not properly have found 
otherwise than that appellant was guilty of negligence and thet 
appellee was in the exercise of due care and caution. 
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Appellant argues that his rights were prejudiced be- 
cause appellee wes permitted to show that his mother was injured 
by the collision and that appellee was caring for her. We find 
no evidence in the record to the effect that appelleets mother was 
injured. Appellee was asked what he was doing after the collision 
during the rest of the time he was at the scene of the collision. 
The question was proper and an objection was overruled. Appellee 
answered that he was looking over the situation was all and taking 
care of his mother. He did not say she was injured. If appellant 
thought the latter part of the answer was improper he should have 
moved to exclude it. 

Appellant argues that the Court erred in allowing Mr. 
Becherer to testify that when appellant was two and a half miles 
from the point of collision he was zig-zagging across the black line. 
The objection would be well taken were it not for the fact that the 
witness further stated thet appellant continued to zig-zag until the 
impacte Appellee testified, without objection, as to the nature and 
extent of the damages to his car and that he paid $94.25 for the re- 
pairs. Later he offered the repair bill in evidence and appellant 
objectcd on the ground thet there was no showing that the charges 
were usuel and customary. Appellee having testified as above stated 
without objection, the admission of the repair bill in evidence can- 
not be said to be reversible errore 

At the tine of the coblision appellant was driving his 
sister's car and the Court permitted him to claim a set-off for the 
demages thereto. For that reason the Court gave the jury three forms of 
verdict, but neglected to mark them givene It was not necessary that 
they should be so marked. They were not instructions as to the law 
applicable to the case. The record shows that they were actually 
given and eppellant was in no way prejudieed thereby. It is argued 
that appellee's first instruction was erroneous in allowing him 
to recover for depreciation in the value of t his car because no 
evidence was offered in that regard. Appellent was not injured 
thereby as the jury only allowed appellee for the repairs to his care 
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Appelleets fourth instruction is not subject to the 
criticism urged against it. It did not assume that appellant 
was guilty of negligence. The jury was required to find that 
appellant was guilty of negligence which caused the collision 
before they could find in fevor of appellee. The fifth in- 
struction is not similar to those criticized in the cases cited 
by appellant but is substantially the same as the instruction 
approved in St. L. & O'F. Ry. Co- 209 Ill. 457. We think it 
better that such an instruction should not be given in any case, 
but we cannot say it was reversible error. Appellee did not call 
his mother as a witness and offered no explanation regarding her 
absence. She wes in his car at the time of the collision. 
Appellant insists that the failure of appellee tocall her as a 
witness raises a presumption that her testimony would be unfavorable 
to appellee. Appellee made out a strong case by satisfactory 
evidence and for that reason the rule contended for does not apply. 
10 R.C.L. 887- The judgment is affirmed. 


AFFIRMED. 
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STATE OF ILLINOIS. 
APPELLATE COURT 
FOURTH DISTRICT. 





MAY TERM, A. D. 1951. 








TERM NO. 21. AG. NO. 19. 
6 b # { g é \ 
2 2 £0 
D. W. PUGH, 
Appellee, APPEAL FROM 


v. EAST ST. LOUIS SEI 


SOUTHERN RAIL’AY COMPANY, 
Appellant. 


CITY COURT. 


BARRY, P. J. = Appellee testified that appellant's section foreman 
told him to go to work mowing weeds along the railroad right of way 
and that there would be a month's work for him at $6.00 per day. 

He worked parts of four days and broke his mower and told the fore- 
man he would have to go to town and have it fixed. when he returned 
the foreman discharged him. 

The foreman says he told appellee he would pay him 
seventy-five cents an hour to cut the weeds; that he did not tell 
him he would give him a month's work; that he said there might be 
two or three weeks work for him if he could go along and cut the 
weeds; that appellee went to work but his mower broke several times; 
that appellee said nothing about getting it repaired but did say he 
would try and get a good machine, although he never came back to work. 

Appellant admitted that appellee had earned $16.50 and 
tendered a check for that amount after this suit was begun before 
the Justice of the Peace. The tender was insufficient because it 
did not inelude the costs already eanvunt. The tender was renewed 


upon the trial in the City Court. The jury returned a verdict for 
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$60.00, which is utterly inconsistent with the evidence on any theory 
of the case,and the judgment rendered thereon cannot stand. Selamakos 
'y. Victory Ice and Ice Cream Co., 246 App. 178. 

If appellee will file a remittitur of $43.50 with the 
clerk of this Court within 15 days from the date this opinion is filed, 





“the judgment will be affirmed for $16.50, in which case appellee will 
pay the costs in this Court and appellant will pay the costs in the 
City Court and before the Justice of the Peace. If no remittitur is 
filed the judgment will be reversed and the cause remanded at the costs 


of appellee. 


AFFIRMED ON FILING REMITTITUR, 


(WA / OTHERWISE REVERSED AND REMANDED. 
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APPELLATE cOUR’, 


FOURTH DISTRICT. . a Laer 


MAY TERM™, 1951. 
TERM WO. 5. Agenda “No, 12, 
Pauline Branhorst, 


) 

Appellant, ) 

vs. ) 
) 
) 


Appeal from the Circuit Court 


Harry ¥,. Stamper et al. of Yranklin County. 


Appellees. 
wo nen nnn anne nnn nnn nnn nnn nnn roy 2Pe EA 
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EDWARDS, J. 

This is an action for fraud and deceit instituted by 
appellant against appellees in the Circuit Court of Vranklin County. 
The declaration consisted of two counts, to both of which general 
and special demurrers were filed, and sustained by the court, Ap- 
peéllant electing to stand by her declaration, judgment was entered 
for appellees and ee for costs of suit; from which 
judgment she appeals. 

The first count charres that appellees, on March 21, 1950, 
conspired to obtain from appellant her property by false pretenses; 
did thereby obtain from her the sum of $7,800, and, for the purpose 
of inducing her to buy pene of stock in the Illinois Bank and 
Trust Company, which was then being promoted and formed by appel- 
lees, did falsely and fraudulently make certain representations 4s 
to the financial stability of such bank; and that she, relying upon 
such statements, did buy stock in the same to the value of #4,500, 
and did deposit in said bank the sum of -35,300; that all of said 
representations were false, and with one exception, to be hereinafter 


discussed, were known by appellees to be such. That the bank, on 








September 24, 1950, was closed by the Auditor of Public Accounts, 


and a receiver appointed therefor. That the reason for closing the 






ution was the failure to collect on certain assets, the unlaw- 
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ful, unsafe and fraudulent conduct of the bunk and its officers, 
and of appellees in particular, and its unsafe and insolvent con- 
dition. 

The second count sharges geverally that appellees did, 
by conspiring, for the purpose, obtain such amount of property of 
appellant, by means and by use of the confidence game, 

Considering the first count, it is claimed by appellees 
that its averments are repugnant, and that it is thereby vitiated, 
™he specific objection being that in its first part it charres 
appellees did obtain such property, and then alleges that they, by 
false pretenses, induced appellant to buy stock in said bank, and 
to make deposit therein; that these statements are inconsistent and 
repugnant to each other. 

"To be inconsistent, allegations mist be such that if one 
is true, the other must be necessarily untrue. In passing upon 
repugnancy, the pleading must be considered as a whole," 49 Corpus 
Juris, 100-101. 

"If terms used in a declaration, signify, in the abstract, 
something different — what they mean, when read with the context 
or taken as a part of the whole instrument, they are to be taken 
in the latter sense. To vitiate a pleading on the ground of repug- 
nancy, the con*lict or inconsistency must be irreconcilable. If 
the intent is clear, nice exceptions are ignored," Town of Cameron 
v. Ticks, 65 W. Ya. 434, 17 Amer. and Eng. Annotated Cases, 926. 

Prom a careful reading of this count, and by application 
of the rule as thus stated, it seems clear that appellant was intend- 
ing to charge that appellees, by their misrepresentat ions, induced 
her te invest in the bank they were promoting, and not that the 
property was obtained by them personally. 

We conclude that the allegation in the first portion of 
the count, - "did obtuin said money, etc., from the plaintiff," was 


y formal defect or an inadvertence, and may be regarded as surplus- 
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age; hence we do not think the objection of repurnancy is well 
taken. 

Tt is next arrued that the averment that the said bank 
was grossly insolvent, and known by appellees to be sc, or “hy the 
exercise of any ciligence would have been known by them to be so,® 
renders the count bad, as not being a sufficient statement of 
scienter,. 

This allegation is wholly insufficient, and if it were the 
only representation pleaded, would of course defeat the count. It 
will be noted, that numerous false representations are charged, 
and all, with the exception of the one now being consi‘ered, are 
averred to have been known to appellees to be such, Most of 
these averments were similar and alike in effect, and when sever- 
ally united to the general allegations of the count, would consti- 
tute separate causes of action. “Under such circumstances, such 
allegations may be regarded as divisible, and plaintiff may suc- 
ceed, if he can prove one of them, which of itself makes a cause 
of action." Endsley v. Johns, 120 I11. 477. Kehl v. Abram, 112 
Thl. App. 77. 

The averment, so cuestioned, may be disrerarded, and the 
count still state a cause of action against the objection urged. 

Appellees further contend the counts fail to aver any 
such comection or participation on their part, as would render them 
liable for the bank's unsafe or insolvent condition, The allera- 
tion in this regard is that “by reason of said failure to collect 
said notes and said unlawful, unsafe and fraudulent conduct of said 
bank and its officers, and of the defendants in particular,” to- 
gether with its insolvent condition, the bank was closed by the 
Auditor. The averment here is direct, that the conduct “of the 
defendants in particular," was one of the causes for the failure 


of the institution, and in our opinion is sufficient. 
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It is said, the suit is shown, by the count, to have been 
prematurely brought, for the reason that the receivership is still 
pending, and the loss, if any, to a depositor or stockholder 
cannot be presently known. "A cause of action in deceit accrues 
immediately upon the successful consummation of the fraud." 27 
Corpus Turis, 20. Mahl v. Brooks, 2135 T1ll. 154, 

The action was not prematurely brought, Our conclusion 
is that the first count of the declaration is sufficient, in law, 
and the court erred in sistaining the demurrer to it. 

The second count is a general charge that appellees, in 
conspiracy, obtained from appellant, her property, by means and by 
use of the confidence game, That such statement of a cause of ac- 
tion does not conferm to the rules of common law pleading, requires 
neither argumentcr citation of authorities, The court rightly 
sustained the demurrer to this count. 

For the error of the Circuit Court in sustaining the de- 
murrer to the first count of the declaration, the judgment is re- 
versed, and the cause remanded. 


Reversed and remanded, 
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FOURTH pDIstRYCT 
MAY TERM, A D. 1932, 


TERM NO. 6. AGENDA No. 3. 


Herman W. Bender et al. 
Writ of Error to the Circuit Court of 


Madison County, Illincis. 


) 
) 
vs. ) 
) 
Benjamin Bender et al. ) 


9621.4. G66 J 
EDWARDS, 7, As dk. elie WwW Ww 


Nerman Bender, a resident of Madison County, died in 
1901, leaving a last will, which was duly proven and admitted to 
probate. 

By the terms of said will, all of his property, real and 
personal, was given to his wife, “Mary Render, she to he put in 
possession of same at testator's death, to have exclusive control 
of same, and at her death the property to he divided equally among 
their surviving children. The division was directed in the follow- 
ing words: "This distribution to be made by will of my wife ap- 
pointing two cf our surviving sons executors of her will, to carry 
into effect her wishes," 

This will was later construed by the Supreme Court, Bender 
v. Bender, 292 Tl. 558, in which the court held that Mary Bender 
tock a life estate in the real and personal property of Herman 
Bender, and that at her dea*h the same should go to the children 
of Hernan Bender and Wary Bender, who survived the latter, and that 
the will conferred power upon her to make the division of the prop- 
erty among such surviving children, by her will. 

A decree was afterwards entered in the Circuit Court of 


wadison County, in certain proceedings there pendine, that Mary 


Bender held the sum of %14,009.75, consisting of the proceeds of 
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the personalty of “erman Render at the time of his death, torether 

with certain money paid by a railroad company for damages in a 

condemnation suit for a rirht-cf-way over certain lands of "erman 

Bender, as life tenant, with right to the income thereof; that at 

her death it should be distributed, as provided by the will of Her- 

man Bender, and requiring Mary Bender, in order to secure such distri- 
| put ion, to execute a bond for $15,000, which was done. 

Mary Bender died on March 1, 1929, leaving her last will, 
which was duly probated. The first clause directed the payment of 
her debts and funeral expenses; the second clause made division of 
the real estate owned hy Yerman Bender at the time of his death, 
with the exception of the small part taken for 4 railroad right-of- 
Way, equally among the nine children of Herman and wary Render 
living at the time of her death, reciting the terns of the last 
vill of Herman Bender, the decision of the Supreme Court, and the 
decree of the Circuit Court of Madison County, above mentioned, 

In the third clause, which is the subject of this litiga- 
tion, it is provided that said sum of $14,009.75 be given and be- 
gqueathed to the nine children of Mary Render and her deceased hus- 
band in equal parts, who were living at her death; again reciting 
the terms of said Circuit Court decree and the provisions cf the 
last will of Herman Bender, and concluding in these words: "Now, 
therefore, in confermity with said final decree and the last will 
and testament of my said husband, Herman Bender, and in lieu of all 
personul and chattel property owned by my said husband, Herman 
Bender, at the time of his death, and also in lieu of all moneys 
on hand and on deposit in banks belonging to my said husband, Terman 
Bender, at the time of his death, and all moneys received by me as 
the proceeds of the condemnation proceedings as aforesaid, 411 of 
which said property and moneys have been appropriated by me as 

aforesaid, and in full satisfaction and discharge of my said bond 


filed with the Clerk of said Circuit Court as aforesaid, I give and 
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bequeath to *hose of my following children: TPenjamin Render, Wil- 
liam Render, Vrank Bender, Yrederick J. Bender, Charles Render, 
Elizabeth Bender, Edward Bender, WYerman Bender and Josephine Render 
Uhl, whe shall be living at the time of my death, the sum of four- 
teen thousand nine and 75/100 ($14,009.75) dollars, the said sum to 
be divided by my executors equally, share and share alike, among 
these of my said above-named children who shall be living at the 
time of my death." 

By the fourth clause, all the rest of her estate is given 
to her sons Benjanin Bender and Willian Bender, as trustees, with 
power to sell and convert into money and divide the proceeds éequal-=- 
ly among her children therein named, to-wit: Frederick Bender, 
Elizabeth Bender, Yrank Render, Benjamin Bender, William Render and 
Charles Bender. 

By clause six it is provided: "For reasons entirely suf- 
ficient to myself I make no devise cr bequest in favor of my chile 
dren Josephine Bender Uhl, Herman V. Bender and Edward J, Render, 
ether than the devises and bequests made to them in clauses two and 
three of this my will.” 

Clause seven appointed her sons Benjamin Render and Wil- 
liam Bender 2s executors and trustees, and requested that they be 
permitted to serve in such capacity without bond. 

Plaintiffs in error, Herman W. Bender, Edward J. Bender 
and Josephine Uhl, filed their bill in the Circuit Court of Madison 
County, alleging that Mary render ut the time of her death was 
seized of real and pergonsl property of the value of more than 
“50,000; that said will was vague and uncertain in its terms, under- 
took to dispose of property of which she was not the owner; that 
she did not intend to disinherit then; that by a proper construc- 
tion of said clause three, each of them should take » one-ninth 


interest in said sum of $14,009.75 as a part of the testatrix' ovn 


estate, and not as property of said Nerman Bender, deceased; prayed 
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that the court would so construe said will, and that a fair and 
reasonuble solicitor's fee be allowed to their solicitor for pro- 
curing a construct ion thereof, Solicitor for plaintiffs in error 
filed a motion fer the allowance of such fee, 

Defendants in error filed a general md special demurrer 
to the bill, which was sustained, and the complainants below 
eiecting to stand by their bill, same was dismissed for want of 
equity. Motion for solicitor's fees was overruled and & decrce 
entered in conformity with such orders; to reverse which, this writ 
o* error is prosecuted, 

The question in controversy is whether the bequest to the 
children named in clause three of wary Render's will, of the sum of 
#14,009.75, was to be paid out cf her own estate, or whether it was 
a division of her deceased husband's property, which she had held as 
life tenant, and was, by her, being distributed according to the 
provisions of his will, Wer intention meat, of course, be deter- 
mined from the language used, and such intention, when expre sed in 
or fairly drawn from the language of the will, must control, MDuven= 
port v. Kirkland, 156 111. 159. 

It will be observed that clause three berins by reciting 
the Circuit Court decree which declared her life tenant of this 
$14,009.75 of the funds of her deceased husband, and required her 
to give a bond to insure its distribution according to the terms 
of her said husbind's will. ‘That said clause further declares 
in conformity with such decree, and the last will of her husband, 
Herman Bender, deceased, and in discharge of her bond so given as 
aforesaid such sum is given and bequeathed to the nine children of 
hersel? and Yerman Render who should be living at the time of her 
death, in equal shares. 

This language is positive, direct and certain, and can 


leave no doubt that she, by clause three, was dividing the fund, 





which came to her as life tenant, among the renaindermen who were 
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entitled thereto, pursuant to the power conferred upon her, and by 
the directions given her, by the terms of the last will of "Terman 
Rnender, We think it clear that she was not, by suid clause three, 
bequeathing any funds of her own, and that the chancellor correctly 
sustained the demurrer to the bill of complxint. 

Plaintiffs in error contend that there should have been 
allowed to their solicitor a fee for obtsxining a construction of 
the will, and that error was committed in the trial court by refusal 
to so order. 

‘The rule of law governing in this class of cases is that 
such fees can only be allowed where the testator has expressed his 
intentions so ambiruously, that it hecomes necessary to prosecute 
a suit in chancery, to obtain a construction of the will, and that 
they should not be charged, in the case of a bill to construe a 
will, where its terms sre so clearly stated that its meaning is 
ebvious or appurent, Haight v. Reyce, 274 Ill. 172. 

In our opinion the terms of the will in question were 
plainiv and clearly set forth, and so understandable, that no 
necessity existed for seeking a construction of same, We conclude 
the decree was right, and it will be affirmed. 


Decree affirmed, 
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TERM NO. 17. AGENDA 21. 
R. H. Sullivan, doing business as ) 
) 
Sullivan Auto Sales Company, ) 

) Appeal from the Circuit 
Appellee, ) 

) Court of Madison County. 
vs. ) 
) 
Mrs. E. C. Brown, ) 
) 
) 


Appellant. 


ee ee ee ee ee ee ee me ee ee ee ee ee UE UE ee nk UE Ss Se Oe ee es ee ee SD 


2621.4. 668" 


EDWARDS, J. 


Appellee instituted an action of replevin in the Circuit 


Court of Madison County for the recovery of a yellow Buick coupe, 


| By agreement of the parties, trial by jury was waived, and the cause 
heard by the Court, who entered judgment for appellee; from which 
| this appeal has been perfected. 
It appears that in the early part of 1930, appellant was 
the owner of the car in question; that she was 4 married woman, 
and was living with one D. D. Hickman, 4 traveling salesman, 48 
his wife, and going by the name of Mrs. Hickman. 
In the spring of that year she and Hickman visited appel- 
lee at his garage in Quincy; was introduced by Hickman as his wife; 
that in June thereafter, she and Wickman again called upon appel- 
lee, at his place of business, when appellee and Hickman beth tes- 
tify that the latter then stated, in the presence of appellant, 
that she and Hickman were going into some business, and micht wish 
to secure a loan on the yellow Puick coupe. Appellant denies that 


car was mentioned in the conversation, though she admits she 
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was present when it occurred. 

It further appears that during the early part of August, Hick- 
man went to appellee, made a bill of sale to him of the car in 
controversy, and then re-purchased it under a conditionul sales 
contract, which Was assigned by appellee to a finance company, 
$550.00 was there paid by appellee to Hickman, who sent $600.00 
that day to appellant by telerraph, and claims he subsequently paid 
her the remaining $50.00. She admits receiving the 3600.00, but 
denies that she ever received from Wicknan the other *50.00. 

Hickman made two payments on the conditional sales contract, 
then defaulted, and appellee was forced to take it back from the 
finance company, and this suit followed as a consequence. 

The case turns on the question whether Wickman was authorized 
by appellant to deal with her car, as above stated. 

The evidence bearing upon this question is almost wholly that 
of appellant and Hickmen, and upon its vital parts, is sharply con= 
“Lieting, Hickman testifies that he and appellant had talked several 
times of going into the restaurant and beauty parlor business; that 
on August 10, 1930, he called appellee by phone, from appellant's 
home, and in her hearing talked with appellee about making 4 loan; 
that he then went to Quincy and consummated the deal, as previous- 
ly mentioned; that he called her by phone, informed her that he 
managed to secure the loan of $650.00 on her Buick coupe, and that 
she directed him to send her the money by telegraph, as she desired 
to purchase a beauty shop that day; and that she later, the same 
day, culled him by phone to inquire why she had not received the 
money, and if hé was having trouble in securing the loan. That 
returning from Quincy, he informed her fully about securing 4 loan 
on her car, and she stated the deal for the beauty shop had not 
gone through, but she thourht she would close it shortly, and would 
keep the $600.90 intact. 

Mrs. Brown, appellant, testified that Hickman owed her $650.00 
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for borrowed money, which was denied hy him; that on August 10th, 
he came to her home, informed her he would get the money, if she 
would give him time; that later the same day he returned and told 
her he was going to Quincy, had made arrangements for her money, 
and that she would have it by ten o'clock the next morning; that 
not receiving the money by the following noon, she called Hickman 
at Quincy, and he informed her he had received the money, which 
she adnits receiving that same afternoon, 

It further appears that appellant and Hickman lived together 
for a few weeks thereafter; that he left on a business trip, and 
returning, found she hed moved to another lecation, and had with 
her in the house a man named Rogers, whom she stated wag a boarder, 

In November, after he had defaulted in payments on the con- 
tract, Hickman called on appellant and tried to induce her to make 
some arrangenents whereby the loan could be continued, but that she 
refused, 

There are circumstances in proof which tend to corroborate 
both appellant and Hickman; also to contradict each of them. If 
Hickman's story is true, he was authorized to make the deal in 
question. [ff her account of the transaction is correct, his con= 
duct was unwarranted, It is apparent that the decision of the case 
depends upon which narrative should be believed, 

Where 2 cause hus been submitted to the Court for decision, 
without the intervention of a jury, the finding of the Court, as to 
controverted questions of fact, will not be set aside by an Appellate 
tribunal, unless it is manifestly against the weight of the evi- 
dence. “foore v. “Molloy Co., 222 Ill. App. 295. 

The proof was conflicting upen the material points. The 
trial judge, seeing, hearing and observing the demeanor of the wite 
nesses, was in better position to determine their veracity than are 


we. 
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From a consideration of the evidence we are of opinion that 
the court was warranted in finding that Hickman made the deal in 
question, with the knowledce and assent of appellant. 

Appellant also contends the trial court erred in permitting 
Hickman to testify to conversations, during Ausust, with appellee, 
out of the presence of appéllant, asserting that ugency should have 

been established before acts or conversations of the ugent were 
competent, We think there was sufficient proof of matters, anterior 
to these conversations, bearing upon the question of agency, to 
justify the admission of the evidence, 


The judgment will be affirmed. 


Judgment affirmed, yy 
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LLATE COURT 
FOURTH DISTRICT 


~ 
> 


October Term AeDe 19X, 


Term No. 9 a Agenda No. 21. 
February 


{ R.H. No. 3 / ' Term Al. L331. } 
Ce I. BRORRGI CRs | 
VS. 


ROBERT AITKSH, JR., and 
ANNA sITESh, 
APPSELLANTS . 


Fulton, W.d. 

Appellee recovered e2 verdict end judement for $2,087.00 
for property damage ond persaial injuries sustained by him in a collision 
with the car of Anne Aitken while being driven ty her son, Robert 
Aitken, Jr. | 

Appellant Anne Aitken was the owner of the car which ws 
being driven by her son Robert Aitken, with her knowledge and emsent. 
The son was about itventy years of age and was driving entirely on 4 
mission of his om, totally unconnected with eny business of his mother, 
There wes no relationship of nester and servant or principal end 
agent existing between the nother ani con. 

The case of White v Seitz, S42 Ill. 266 clearly holds that 
in order to hold a parent for the tort of a ehild, such relationship 
should be Preven amd thet liability canmot be based upon the relation 
of perent and child. 

The judgnent of the City Court of Bast St. Louis 
wili be PeNtHite 
REVERGUD 
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C.%.Hornbeck, appellee, Vv. Robert Aitkin, Jr. and Anne Ait- 


7 . 


ken, appellants. 40ne—+Or— 
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OCTOBER TERM! A.D.E936. 


Term No. 9 Agenda No. 21. 


C. I. HORNSBEHCK, 
APPELLEE 
Vs APPEAL FROM 
ROBERT AITKEN, JR., and 
ANNA ATTKEN, 


CITY COURT OF EAST ST. LOUIS. 
APPELLANTS . 


FULTON: WILLIAM J.; 


Appellee recovered a verdict and judgment for $2,087.00 
for property damaged and personal injuries sustained by him in a 
collision with the car of Anne Aitken while being driven by her 
son, Robert Aitken,Jr. 

On the evening of September 27, 1929, Robert Aitken,Jr., 

a@ young man of 20 years of age residing at home with his parents, 
with the knowledge and consent of his mother, Anna Aitken, one of 
the Appellants, drove to the home of a friend, one Ralph Tessmer, 
and with him drove south on Eleventh Street and thence ecastwardly 
along Piggott Avenue, an east and west street in the residence 
section of East St Louis. There is a street car track running on 
Piggott Avenue, the center line of which is a few feet north of the 
center line of the street. From the south rail of the car track 

to the south curb for a distance of 15} feet just west of Twelfth 
Street on Piggott Avenue, the bricks have been torn out of the pave- 
ment end that portion of the strect was in a roughened condition. 
All witnesses agree that the collison occurred in the intersection 
of Piggott Avenue and Twelfth Street. 

The witnesses for Appellee testify that the Aitken car was 
being driven along the north or left hand side of Piggott Avenue 
going, cast, and the Appellant, Rober* Aitken, Jr., and his passenger 
Ralph Tessmer , state that the left wheel of the Aitken cer was 
six or eight inches from the south rail of the car track, which is 


Page one. 











admittedly north of the center line of the street. All of Appellee's 
witnesses state that the Aitken car was travelling at a rate of speed, 
estimated at between 40 and 50 miles per hour. Aitken, Jr., and 
Tessmer testified to a speed of 14 miles per hour, and one Alec Toth 
corroberated that as being the speed, when the car passed him somewhere 
between Eleventh and Twelfth Street on Piggott Avenue. 

Appellee was driving west on Piggott Avenue close to the 
urb and as he approached the intersection with Twelfth Street, he 
moved out around Some cars parked on the north side of Piggott Avenue 
ami moved on west into the intersection. At this point there is a 
sharp conflict in the testimony. Appellee testifies that when he saw 
the Aitkm car travelling east at a rapid rate of speed on the wrong 
side of the street, he stopped , and the Aitken car,veering a little 
to the right, struck the car of Appellee between the radiator and the 
left front wheel, turning his car over and landing it at the southeast 
corner of the intersection, thoroughly smashed. 

4itken, Jr., and Tessmer state that Appellee was proceeding 
west at the rate of 25 to 30 miles per hour, and that without warning 
Appellee mede a left turn down Twelfth Street, so that he crossed 
immediately in front of the Aitken car, end the latter struck 
Appellee's car on the right hend side just behind the left ?ront wheel. 

The Appellmts urge that the verdict is clearly against the 
weight of the evidence, and that the Appellee was guilty of contributory 
negligence which contributed to his injuries. From the testimony , it 
is clear that both sides gave their version of the accident and how 
it occurred , and it was a pure question of fact for the jury to 
determine whether the injuries to Appellee were caused by the negligence 
of the driver of the Aitken car and whether the Appellee was guilty of 
contributory negligence in causing the injury, 

The jury heave found both of these issues in favor of the 
plaintiff, and we believe the testimony fully supports the findings 
of the Jury, that is, that the damage end injuries to Appellee were 
caused by the neglicence of Robert Aitken, Jr., while driving the car, 
and that Appellee was not guilty of any negligence thet contributed to 
his damage or injuries. 

Page two. 
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Appellant, Anna Aitken,,further claims that she is not 

liable at all in this case, because she was in novise responsible 
for her son's actions. ‘We think this question was passed upon in 
the case of Gates v liader. 316 Ill. 313, and also by this Cour t 
in White v Seitz, 258 Ill. App. 318, adverse to Appellant's 
contention. 
The refusal of the Court to give to the jury Appellant's 

instructions Nos. 2, 4 and 5; was warranted because other instruct- 
ions offered by Appellants and given to the jury by the Court, fully 


covered the same principles of law. Appellaents' Instruction No. 2 was 





an ebstract proposition of law, and the refusal to give it to the 
jury was not error. 

We do. not believe the amount of the verdict was excessive 
and is supported by proof. Finding no reversible error in 


the record, the judemant is affirmed. 
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ALEX RUGGERZI and CHARLES 
RUGGERI, doing Dusiness as 


RUGGERI BROTHERS, a Partnership APPEAL FROM THE 
Appellants 
) 


-va~ ‘CITY COURT of the 


CHICAGO, BURLINGTON & QUINCY CITY Of HERRIN, Illinois. 


RAILROAD COMPANY, e Corpora tion, 
Appellee 


FULTON, Wad. 


This suit is en action in case brought by the 
Appellants, Ruggeri Prothers,against the Appellee, to recover 
$1000.00 for slleged damage to a shipment of crepes. 

& demurrer to Appellants’ original declaration was 
sustained, whereupon an emended decleration cmsisting of three 
counts was filed. 

Appellee filed general and speeial denurrers to 
each count, which were sustained by the trial court. Appellants 
elected to abide by their amended declaration and judgement was 
entered against them, from which judmment they appeal to this 
Court; assigning aes error the sustaining of the general and 
special demurrers of Appellee to the amended declaration of 
Appellants. 

A deolaration should contain e clear and distinet 
statement of the fects which constitute the cause of setion 
so they may be understood by the party who is to enswer them. 
City of Chicago vs Sela, Schwab & Co., 202 Ill. 545, 

In actions growing out of demeage caused by a 
comzon carrier to coods shipped over its road, it is necessary 
to aver and prove three elexents to make out ea cause of 


action. 
Page one. 
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First: The relationship of shipper and carrier; 
second,- the failure of the carrier to properly and sefely 
carry GaxxX the property entrusted to its charge and third, - 
loss or damage to the plaintiff resulting from such failure. 

Appellee has directed its argument particularly 
egainst the second and third counts of the deeleration and 
in fact it seems to us that the first count, while not clearly 
and definitely dram, does state a cause of setion. 

In appellee's brief they oontend that nowhere in 
the second count is it stated from what point defendant 
received the shipment, and if this omission hed been potted 

Proyiy | fee spental demurrer to the second edditional count, tc 
it would haves been sufficient grounds upon which to have 
sustained the demurrer. otherwise, the count is sufficient 

in our judesent to state @ complete cause of action, and — 

being good in substance is not subject to general demurrer. 

The spyekiante* cleim is based on loss and 4 h 
demage to the siipsent of grapes while in the custody of the ‘, 
Appellee as a common carrier, and it is therefore not adeenneny 
to allege who the initial carrier wes, nor whet the contraet ; 
of shimment was between the consignor and the initial carrier 
and connect in¢ Lines. "Every carrier connected with en Inter- 
State shipment is liable for damage or loss to the property 
so received or transported, caused by its own negligence." 

Pennington v Grand Truk Ry.Co,. 277 Ill. 42. 

The reasqming in that case applies to the main object- 
ion to the third additional count. We believe the facts concern- 
ing owmership and the name of the alleged consignor cen be 
reasonably inferred from the language set forth in the Count 
end that it states « cause of ection. 

The decleration in question in this case is sonevhat 
imperfeotly dram, but for the reasons set forth in this opinion 
we believe it to be suffichent end the judgment will be 

Page tw. 
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reversed and the cause remended with directions 
to the Trial Court to overrule the general and 
special demurrers e ‘ 


Reversed and remanded. 


Vi Ny be Leff nede fr nee 
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MAY TEAUMA.D.e 1031. 
Term No. 15. Agends 10+ 17. 
Frea Waters. 
Appellee . | . 
mi ST Ri TOF LUGS 
nen Apgead tren 


Sinclair Refining Company, 
@ Corporation, 
Appellant. 


City Court of 


Ne tO peeeeatiiel 


Grenite City. 


2621.A.669 


Fulton, .d. 


Appellees was a truck driver and had woffa for the 
Waters Pierce 011 Cogpony ten or twelve years and when that 
company seld to the Appellent he entered its a@xploy at 0150.00 
per month under e written contract which included the following 
- provisican: 


"Either varty may determine thia contract, 
with or without emiee. In the event of ternine- 
tion employe shall not be liable to employe 
for weses.or salary, except as may have been 
earned at the date of termination, based on the 
rate then in foree, end may deduct therefrom 
any emounts due employer frau employe. This 
contract cancels md superscdes any and oll previous 
cores tg of employment by and between the parties 
hereto.” 


Pia In the usuel course of his dutics appellee would eollcot 


* appelient. If the office was closed before he finished his wark 










the office the next morning. On September 22, 19%, his 
scotpts wore (175475 cash and (15.00 in cheoks, whon he finiohed 

his work the office was closed end he a@rove to a carage which 

ted space to appellant elon: with others. In changing his 

| at the gerage eppellee deposi ted the days receipts on top 

0: oa mat hone forgetting 12 cbout the neneye. The neem 
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morning when he reached the garage the money was gone. He reported 
the loss to the office end at the request of the local manager 
he signed the followins written stetenent: 


" Dated this 25rd day of September, in 
the City of Granite City, Illinois. 


Is Fred Waters, tank truck salesman for the 
Sincleir Refining Company at Granite City, Tl.» 
hereby state:- 

That One Ninety One Dollers and 
Fifty three Cents ($191.55) representing monios 
belonging to Sinclair Refining Company wasn stolen 
from on top of ny [ocker in valid Company's garace 
on the nicht of September 22nd, 1930, 

I hereby admit responsibility for this 
money and further stete that this money should 
not have been left on top of sy locker and the 
loss is entirely de to my ow: corelessness. 

Thos. a.“Gynn, Fred Vaters. * 
Witucss. 

Appellee prouised to repay the msount, but upon his 

failure to do so was diacherged om Noverber 7, 1930, This suit 

was broucht in fusties court to recover weses for the first seven 
Gays of Noventer , 1950. Appeel was teken to the City Court of 
Granite City, where the case was tried before the Court the 
finding was in favor of the Appelice for $55.00 end costs of suit 
end later judement was entered on the finding. Motion for new triel 
wes everruled and the appeal from the judgment was brougt te this 
‘Court. Appellee has not appeared. 

It seems to this Court thet appellent hed a right under 
its contract to deduct any amount due and owing to it from the 
Appellee in a suit for wages. 

We beliove th€re can be but little quwation that the 
Appellee was the custodian of funds telonging to his employer and 
throug his carelessness the entire su in his hands was lest. 

The Appelice seaus t have acknowledged his liability 
by putting his signature tw tie written -stetement wade to the local 
menager. ‘The Trial Court should have grented the motion of Appellant, 
at the close of the icstimony,%o find the issues for Appellan’ and 


the judgment is accordingly reversed. 
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JEFFERSON S. BUSH, 
Appellee 

APPZAL FROM THE 

¥Ss 


RATAN Maite TLL y Doing 
Business as Trani ty Finenee 
Company, 


CINCUIT COURT OF MADISON 
COUNTY. 


262 1.A.669 


ee an St Re or a See 


Appellant. 


Pulton, Williem J. 

Appelles sued the Appellant in the Circuit Court of 
Madison Cowity to recover damages , actual and exemplary,for the 
alleged wroncful use of a demand in garnishuent by Appellent ,served 
on employer of Appslice. 

In Mereh, 1950 and for some time prior thereto,Appellee 
wes in the employ of the C.& EB. I. k.R. Company at its yards in 
Witehell, Illinois as car inspector. Appellant was in the loaning 
business as the Tri-City Finance Compmy end also running a shoe 
store. Appéllee,with Hd Williams and Otto le Bride , had thereto- 
fore oblicated himself to Appellent on o note for )000.00. In 
September, 1929 Appellant instituted suit in justice cowt on the 
note against the makers including Appellee. On Novem a@ 12, 1929 
the suit was dismissed on the agreement of Md Williems to convay by 
deed to Appellant, twenty ecres of lend. Wiliiems efterwards fe iled 
to execute the deed. Payments hed been made on the note reducing | 
the principal eount to about $200.00, Im Mere, 1950 Appollont 


‘ seoured blank "Dewand in Gernishment", filled it out, covering his 
i elein agein st ‘eatin end er to the Goi B.I.R.R. Company at 


; d. “ Teor aman. 
y . 
aa ' M 



















SORE atlek Belay Vaal 


ee 





RR abst. Raut, 3 
MORAG TAUOO. TINOEED 


Q09 AT gas 4 





ott 
ee hes Tan 


we. . Ptuexee eal me ab toreh ‘oitt some 
oii? 88 eee Squte Bip Anietae 4 agganed “wevooet ot 
bow, joklovcs, we Sameera, st tame * to 


tress ste 
rena ts 


pac ieesa cae cialis sare A 2 peri ono8 . 01 a over ‘ere 
1 A RR 4, 


i at id Tea ei. sao nea 


ete le Pic a wees 


ae a nbscowenit tos an sie 
pat outon ot dan 


Koa 


| res 
Mitchell, Iliinois. The demang/reeeived by the Company on 
Merch 29th, 1950 and read as follows: 


” Denand in Garnisiment.Aet of 1901, 
March 17, 1930. 

To Mr. Jefferson S./fush, wage camer, end Chicago 
end Bastern Tliinois Neilway Company, employer: 
Peeve sa esooraecasosoeeoseorsssowooslereny demand 
of you the sum of $200.00, plus interest from Jepten= 
ber 1, 1928, out of moneys now due or which may 
become die to SGeereesocvesscovsoes SG Wages in 
exeess of legal exemption, as provided by law under 
as Act of the General Assembly of the State of 
illinois, in regard to garnisiment, approved Mey 
iis 1901, in forse July Ist, 1901, and al amend- 
ments thereto. Nathan Mathes is hereby authorized 
to receive and receipt for the same for the Trie 
City Finanee Compeny, 1904-06 Nineteenth Street, 
Granite City, Illinois, 

li.Be Employers are required by law to hold 

ell moneys due at time of serviee of notice , and 
@lso for five days after date of service of this 
notice, all moneys carned by wage carner, subject to 
gamishnont. (See.l4, ch.62, or R.S. 1901). * 


_, Appellee was paid on the first and Sixteenth of each month. 
‘On april i> cae his cheek was not delivered to him and he quit 
work olunterily because he was informed that it was customary to. 
take men out of service vhen gamisheed until the matter was 
settled. He was not told to quit by any of his bosses. On April 
Srd; ELS ne agein went to work end has becom working for the 
company ever since, On April 4th, {62 ve reeeiyed his cheek and 
none of his checks have been held up since that time, 

The Justice of the Peace testified that he mrned 
Appellant not to mail demand to Railroad Company beeeuse he had no 
judgment. Appellee testified that he was demaged because he was 
no longer able to borrow moncy from his fellow employes and because 
his grocer sent him e letter stopping his credit. 

The declaration is in case and attempts to set up malicious 
prosecution and melicious abuse of process, but w fail to see how 
the proof in this case would sustain « verdict for either eawe of 
aetion. 

\ "in action for malicious prosesution of a civil suit 
without probeble cause, will not lice where the process 
in the suit so prosecuted, is by sumsons only, and is 
not accompanied by arrest of the person, or seizure of 
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the property or other special injury not necessarily resulting 
in all suits prosecuted to recover for like causes of setion.* 
Smith va Michigen Dueecy Co. 175 Tll. 619. 

In the case wider consideration there was no legal 
process issued and no special injury shown, 

"Two elements ere necessary to m ection for the malicious 
abuse of lezal process. First, the existence of en ulterior purposa; 
and second, an act in the use of the process not proper in the 
regular proseeution of the proceedings. Hegular and legitimate use 
of process ,though with bad intention, is not a malicious abuse 
ef process. ‘The declaration does not aver either that the Plaintiff 
was arrested or his property seized. The mere institution of civil 
suits docs not constitute a malicious ebuse of process. Thet 
action lies for the improper use of process after it has been 
issued,;-not for maliciously causing process to be issued." 


Bonney vs King 175 Tili. 47. 


tan aetion for malicious prosesution is an action for 
demeges by one ageinst whom « criminal prosecution or civil suit 
hes been instituted meliciously end without probeble esse after 
termination of such prose¢ution or suit in fever of the defendant 
therein end it is not favored in the lawe™ 

| Shedd vs Patterson, 302 Ill. 355. 

In the authorities cited by Appellee in support of this ~ 
judgement the cases have proceeded on the theory of an attachment 
sued out end levidd upon fumds or property whereby plaintiff was 
wrongfully deprived of the possession and use thereof, end was put 
to great expense in repossessing himself of the seme; or, where 
there was an unwarrented detention of the funds of 4 perty through 
garnishuent; or, the procuring of the unlewful arrest of the 
Pleintiff. It is such interference through the malicious ebuse 
of process as warrants an action for damages, end the proof in 
this ease does not meesure up to the requirements of our laws 
with respect to either malicious prosecution or malicious abuse of 
process. 
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Our conclusion is thet the testinony of the 
Appellee is not sufficient to sustain the verdict end the 
judgment of the Cireuit Court of Madison County will be 
reversed, 
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WELLIAM HOWLETT, 


Appellee { 
} AVPEAL FROM 
¥3 { 
) CITY COURT OF 
MISSQ@RI PACIFIG Rallaosp { 
COUPANY, } EAST ST. LOUIS 
Appellant. ( 


2621.4. 669] 
Fulton, Wode? 

This is an astionbrouchit by Appellee against 
the Missouri Pacifie Railroad Company, Appellant, to 
recover damages for the loss of on eye, injured while 
Appellee was working os a seetiorhand on Appellant's main 
line in Kensas on the 25th day of July, 1350. The suit 
is based on the Federcl ESxployers' Liability Act. 

The original deslaration consisted of . 
five counts, two of which were withdrawn at the close « | 
of all the evidence. A plea of not guilty was filed to the 
deceleration end a special plea of Assumed Risk. A demurrer 
wes filed to the special plea and a motion was filed by 
Appellant to cerry the demurrer beck to the fourth ani fifth 
counts of seid declaretion. 

The Court sustained the demrrer to the special 
Plea of assumed risk end denicd the motion of appellant to 
_ @arry the demurrer beck to the fourth and fifth counts of the 
declaration. | 
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The cause wes tried before a jury and a verdict 
returned for appellee, assessing his danaxes at Ys, 600.600. 
Renittitur for $4,600.00 was consented to by the Appellee; 
motion for new trial overruled, judgment entered on the 
verdict for appellee in the sum of $11,000.00 and costs of 
suit. 

Avvcllent hes brought the appeal to this court and 
seeks reversel for various errors assigned, one of them being 
that "the verdict of the jury is emtroery to the clear prepond- 
erance of the evidence." 

On July 25, 1956 appellee began work for the Missourd 
Paoifie Railroad Company at Selkirk, Kansas on its main Line. 
In the efternoon of that dey he was injured by a picece of rock 
hitting him in the eye and the face. ‘The injury proved serious 
end ceused the loss of the right oye. 
. Appallééy emtends that the injury wes caused 

by a fellow servant striking a pices of rock behind him causing 
the roek to burat end a piece to fly up ani hit him in the eye. 
Appellant em tends thet while the appellee was tauping ties with 
@ pick a piece of slag flew up ani hit him in the eye. If the 
injury was the negligent set of a fellow servant the question 
of assamed risk could not be consifered as a defense in the Case. 
If the injury caie about Shrouch the ect of Appellee hinself, 
essumed risk was a proper question to be raised as a defense in 
the caso. Appellee testified that while he wes working with 
his brother, Ed.Howlett on the track and engaged in temping 
ballast unéer the tics and while he was in a bent over position, 
@ Mexican whom he did not imow, came up back of hin ana when he 
got to his side, hit down upon a plese of rock with a plekcomi || 
that a piece of mek flew up ond injured his right eye. ‘The 
subsequent treatment of the cye ami the final seriow résults 
are not disputed. 

Mo one was enlled by appellee to corroborete 
| hs story, not even his trother who was working with him, 
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Appellant introduced the traek foreman, Steve 
Padilla, who first talked with Appellee about the injury; 


Cherles Winford ,the tice keeyer who took Appellee into camp 


and rendered first sid to him; Dr.Ott a physician at Leota, 
Kansas to whom appellee first wnt for professional a'ttention 
eng Dr. Brown of Noisington, Keanses, who later treated Appellee 
ang each of these witnesses testified that in discussing how 
the socident occurred with appellee, he told them he was using 
@ pick , tamping down ties ani that a plece of rovk or pebble 
flew up and hit him in the eye, Similar statenents were made 
by appellee to John L. Riley, Claiu igent for Appellant and 
a Court revorter, John G. illor vho took dow in shorthend 
all that was said between Riley and appellee, Edward Bailey, 
an assistant claim agent for Appellant, testified to a similer 
by appellee in Bailey's office im St. Lovis, Missouri. 


It is clear that appellee's account of how the accident 


oeeurred is camtrary to what he told six or seven witnesses 


shortly after tme secident. His ease rests entirely on his own 
testimony, while the contention of appellant as to how the 
accident occurred is supported by the evidence of all these 
other witnesses as to what appellee said, 

An examination of the testtinony as it appears 
in the record compels us to the conclusion that the accident 
happened as relsted by Appellee to these other witnesses and 
because the verdict is clearly against the manifest weight of 


the evidence, the judguent is reversed end the ceuse remanded. 


REVERSED AND REMANDED. 
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MAY TERM A.Dq@ 1931. 
Term No. 25 Agenda fio. 14. 
People of the State of Illinois ) 
ex rel Jeanette ‘orgsn,, ( 

Appellee APTS AL FROM 
vs COUNTY ¢ OURT OF 

Joseth Zurowski, RANDOLPH COUNTY,,.., J 

Appellant. SEP be 193] 


262 14.670: 


This is an appeal from the County Court of 


Fulton, Villian J. 


Randolph County in om action for bastardy. Jeanette Morgan filed 

a complaint before a police uasistrate charging Appellant with 
being the father of a bastard child born to her on May 17, 1950. 

A warrant was issucd, hearing before the magistrate wived, end bond 
given by Appellent for appearence in County Court of Randolph County 
at the December Term thereof. On December 15, 1950 the case was 
ealled for trical. Appelimt made a motion for continuance on the 
groumi that there was no pleading on file to which appellent could 
Plesd and no issue hai been made up for jury to try. Motion was 
overruled, trial proceeded; verdict of jury found the Appellent 
guilty: motion for new triel was overruled and judgnent was 

entered on the verdict. 

The feets testified to by the prosecuting witness show 
thet she was a girl fifteen years of age, working in Best St.Louis, 
Illinois; that she kept company with Appellent steadily for two or 
three times a week during the months of August end September, 1929 _ 
ena had intercourse with him during the month of August; that during 
said period of time she 4id not keep company with any other boys; that 
she first discovered she was pregnant about the middle of September, 
1929; thet she wes unmarried and that the child wes borm on May 17». 

Page one. 




















BORE le ATA 
Le ee Piao o eremeT 
jg iPwon Banow: asi 


+e5) we Re. Hf el td 


‘ova wind SOS” 


aia, hed | ig i 





> She. Metre hdeiesied Set wore iocage ao al bat ny: 


 beten RoR ob Sonne, sthaetned tot sabes @ ak Baw o0, ig Lob mak 
hte Peak foggh aalyusite atenet gan eotLor S. wiored Seteteene 
iat i a i AE We ng r 

eOGGL Of Wal wo. wd oF. aod bLade brat maid a 0 Pi ode Balas 


bitod bee sbovt ov oder eigen adi waited ecb-xee af boveat me re 
Seta ee ae BU “yar 

Ys med wp iobna? he deua yma at somes nogtn hail Saag 
enw dane omit O80 ee Necawoet a0 - hoote dt “m2 


ot mo sommumbsnes so Hol on & wba dam Lvegs 









+ 


dred Somes aul awe eet te twtbase ihebesoor Labxs 
es Spi $ meen Bert ne Se Lireceve a9" Sats woe wis ‘ 


| . Woden eae Hotter . 
wode aRonttw weitere « eat ee ot pernteno? : | 


eer fash of Sct ew 25358 to. exaer MOoeTEY. ints. pple, edn soa Me 
RO Ont <a yikbaOin eainktogen ty yamgmde tq ede ¢ malt, a shou 
enn 


Vota gee Ree teuyM Yo aden. ei? golweb teow « seakt re 7" 
BRLWE Pate gtaumy 20 stm wits pein casey on 
re iht teted wito yaw. i er cei hail Pood ‘hear is be ® 
etedtesqoe te elbte edd duoig + aereertey so ad betevoo: 
ened 4 Med wer Site edd got fu Neeson ow wn 





During the taking of her testimony she was pormitted to state, 
over @the-objection that Appellant wae the father of the child, ‘Two 
witnesses for the Appellmt testified that complaining witness was con- 
tinually out nights with other boys during the time in question and 
one testified thet in a conversation, Jeanette Morgen told her she 44a 
not know who was the father of the child. 

Appellant seeks reversel first, because of the overruling of 
his motion for continuance without an issue being joined. The amended 
reeord discloses that on December 15, 1950 before entering upon the 
trial, the appellant entered a plea of not guilty to the Compleint filed 
before the magistrate. In the case of People vs Woodside, 72 Ill. 

407 where a similar question was raised the Court eatht the Court hed 
before it the sworn complaint which showed the complete character of the 
charge evsinst the Defendant. To this compleint the record shows a plea 
of not guilty, and while the issue thus made up is not as formalas it 
might be, we regard it as sufficient." To the seme effeet is the 

ease of People vs Suhling, 251 App. 256. 

Appellent also insists thet the Court erred in permitting 
complaining witness to answer the direst question as to who was the 
father of the child over his objection. While ordinarily e witness will 
not be vermitted to state conclusions as to any ultimate fact in 
issue, in this case the witness had already testified positively that 
she had kept compeny with Appellent during the months of August and 
September, had had intercourse with him end did not keep company with any 
other boys during that yeriod,end the answering of the question comple ined 
of is not prejudicial to the Appellant. 

The instruetion in which the jury wre told "that if the evidence 
preponderates in her favor but slightly" has been the subject of consid- 
eration of both our Supreme Court and the Appellate Courts of this 
State many times and has been condemmed; it hes not in end of itself 
been held as reversible error and in this case we do not beliew it is 


such substential error as would warrant e reversel of the case. 
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The language of the States Attorney in referring to 
the deekticnt/)erinn committed"repe", vhen he had intercourse with 
the prosecuting witness, is not to be commended, if true, but the 
‘Bill of Exceptions does not properly set forth the wrds used by 
counsel and therefore cannot be considered on this appeal. 

We are of ithe opinion that appellent h s had a fair 


| triel, and that no substential error has intervened. 
| The judgment of the County Court of Randolph County 
| 


Will therefore be affirmed. 


APFIRMED » 


Page three. 





oak POs SERIE OAR an a A aac aaalas 







ithe ownucoreia? bod ort saute Meee" bot tet ‘gate x 
eat deni erg? by vbob mevanee od ot Jon ‘‘” um ai ths Day 
we Bese abe ew gat sine? Yea viceegent ‘Poa ‘bs 

-leeqer abd? ao Bewmbtaueo od Fontan on 
<£5) shed 204 tonlingre dw aobethige: euttite Gea go 4 
-bonovicint ont went Latdimitedue om tae bie, s dite 
Waves ig Lobiad te dered. eat okt to dstorgbh nt alee oP dcassrai 


_ beats of etotiduea the 


PA oe ag) aie atingate 





obhiie TES, 





Fae Mey TALE cet Ae SineN Sg 
Rita Hats AWS, . eI ih a elt 


es ; A eh em a ene Liane i 
PRG WN 2 Me pa Sis eed 
Ba iy TNR gg AN 
Acree Bh ha wc age hid pes 


aN Ki aie i cg? a gel alae 


AG Is aE Ch 

Fe a A EO Oh ae eae ee ad ere ee atte sy en 

TEV a HSI” aie ye deat Reece cans 
hal) Dany | oth ‘ a é 

AB! Seah eae th Chats, Tee 


aRaNY PET CTR oP pla: au le 


‘WOE AR apt al alam 

“PEE RY OI he: Nee Aeneas 

TORN: AIRE. teat Silt tia AS eile ae Hy 
PER UM Gh Eb Pi ean ca ait id ene dna 

SNE Ha ele ei eet aad ‘gait che auale \vaone: ’ 






O° FON fa eee 





APPELLATE @ouR? 





FOURTH DISTAICT 
October Term, A.D. 1930. 


Term No. 35 Avenda No. 27. 


(Rehearing No. 2. February Term, 1931.) 


PRANK ZIMRING and CEP 2 (931 
SADIE ZIMRING, 
APPELLANTS 
¥S APPEAL FROM THE eee 
FANNIE POLAND end 
HARRY HERSHONSON, 
APPELLEES. 


SINCULT COURT OF 


Re OO Sc A a OO Stl Oe 


MADISON COUNTY. 
262T.A.670 
FULTON, WILLIAM J., 

Thais was a bill in equity in the Cireuit court 
of Madison County to enjoin the colleetion of a judement for an 
eecounting to enforee s set-off . After the bill wes filed a 
teuporary injunction was issued without notice to the Appellees. 
Afterward Appellees filed an answer to the Bill and a Replication 
wes filed by Appellants. Aprcllees then filed s motion to dissolve 
the temporary injunction, which after « full hearing, was granted 
end en order entered by the Court dissolving the temporary injunet- 
ion. Appellants brine this envesal to reverse said decree, 

i The bill ‘shows g,j/usubdstance thet appellants 
in the swmer of 1929 were enseged in the wholesale and retail 
sale of tobacco, etc.,in Granite City. Appellee, larry Hershenson 
wes engeged in the operation of © grocery store in the same city. 
The business was located on the ground floor df a two-eatery brick 
building, en the second floor was occupied by Hershensen and family. 

The bill alleges that the real estate wes owned 
by Hershenson, but title thereto was held by ome Cecelia Silverman 
of St. Louis, Mo.; that the business was owed by Hershenson but 
conducted in the name of his sister, Fannie Polan of East St.Louis; 
that Appellants and Hershenem hed been doling business together for 
: Pege one, 
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many years; that Hershensam was in failing circumstances and became 
lergely indebted to Appellants on e merchandise account and Appellents 
were also sirety on notes of Hershenson at the bank; that after negotie 
ations, Appellants agreed to buy the reel estate and the business of 
Hershenson and to pay off the latter's indebtedness; that, in closing 
the desl Herslenson was paid $1,800.00 in cash and a note of Appellant 
for $1000.00; thet at the request of Hershenson the note was made 
payable to Appellee Yannie Polan; that after Appellants had taken 

over the business md possession of the real estate, Hershenson beeame 
liable to pay them larse sums of money it aized in the bill ami enount- 
ing to several hundred dollars; that on October 15, 1929 the note 

of (1000.00, being a judsment note which had been made payable to 
Fennie Polan, was entered in judgment, obtained end judgment obtained 
by confession for $1,116.75; that subsequent to the entry of the 
judgment Hershenson was active and urgent in his demands for colleetion 
of the judguent; thet the Sheriff finelly refused to make a levy and 
sele without m indemmnifying bond being furnished him, and that 
Hershenson was making arrengements to furnish such bond; thet Appellant 
were notified that as soon as the bond was given, their place would 

be olosed and stock sold to satisfy the Judgment; that the judement 
was owned by Hershensm, although the jud ment was obtained in the 
neme of Fannie Polen. 

The bill preyed for an adjustment of the equities between 
Appellants end lershensam, averring that Hershenson was indebted to 
Appellants in neariy as large a sum as the momt of the judenent. 

We believe the facts averred in this Dill of Complaint were sufficient 
to warrant a temporary injunction to stay the collection of the juig- 
ment for a limited period. We think the bill charges, with reasonable 
certainty facets concerning set-off, insolvency of Hershensam end 
inadequacy of Court of lew to afford complete relief and other facts 
that would support such an order. 


C.D. WV VeBeR. Co. Ws Field, et al, 86 111.270 
Hahn v Gates, 102 App. 385. 


The decree of the Circuit Court of \iedism County will 
therefore be reversed ani the cause remanded with instructions to 
continue the temporary injunectim in foree until the merits of the 


fala me fes between the parties can be liticatel amd determined, — 
REVERSED AND REMANDED WITH DIRECTIONS. 
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